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I. INTRODUCTION 
 

Preemption is not a reward or prize tribes receive for making good investments in 

economic development projects. The inquiry under White Mountain Apache Tribe v. Bracker, 

448 U.S. 136 (1980), cannot be boiled down to a pie chart comparing expenditures. Instead, the 

inquiry examines state, federal, and tribal interests, with a goal of discerning whether federal 

law precludes the state regulation or taxation in question. Here the State and County’s interests 

are at their strongest because the disputed taxes involve retail transactions between non-Indian 

customers and non-Indian businesses. The Tulalip Tribes is not a party to these transactions, 

and it does not own, manage, or operate the businesses, or make or manufacture the goods 

sold. Nor does Tulalip rely on those activities as a source of revenue. Furthermore, the federal 

government does not regulate those business activities in any material way.  

In these circumstances, it would be truly extraordinary for the Court to find that the 

State and County taxes are preempted. The evidence in this case falls well short of establishing 

the facts courts have relied on under Bracker when concluding that preemption of state or local 

taxes is appropriate. Likewise, Tulalip’s stable and financially successful tribal government 

negates the claim that State and County taxation of non-Indians at the Village has infringed on 

Tulalip’s sovereignty or interfered with its self-government. 

II. STATEMENT OF ISSUES 
 
 1. When the legal incidence of a tax is on non-tribal customers and non-tribal 

businesses, the federal government does not comprehensively regulate the taxed retail activity, 

and the State and County provide the vast majority of government services to the taxpayers, are 

the State and County taxes preempted under Bracker? 
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 2. Where a Tribe’s sovereignty claim rests entirely on the indirect effects of a tax 

on non-tribal customers and businesses, the Tribe’s governance and economic condition are 

strong, is State and County taxation of non-Indians consistent with the Tribe’s right to make its 

own laws and be governed by them? 

III. FACTS 
 

Having conducted an eight-day trial and admitted the testimony of dozens of witnesses 

and hundreds of exhibits, the Court is well familiar with the material facts in this case. For 

purposes of this brief, the State and County will rely on the attached charts summarizing their 

interests and contributions and will highlight relevant facts in the legal discussion below. 

IV. ARGUMENT 
 
A. Where Comprehensive Federal Regulation And Direct Tribal Involvement in the 

Taxed Activity Is Lacking, the Supreme Court and Circuit Courts Do Not 
Preempt State and Local Taxes Under Bracker.  

 
The State and County impose the taxes at issue on non-Indian customers and non-

Indian businesses related to transactions in Quil Ceda Village. The preemption question 

requires “a particularized inquiry into the nature of the state, federal, and tribal interests at 

stake, an inquiry designed to determine whether, in the specific context, the exercise of state 

authority would violate federal law.” Bracker, 448 U.S. at 145. This Court has previously 

summarized three factors as particularly relevant to the inquiry: “the degree of federal 

regulation involved, the respective governmental interests of the tribes and states (both 

regulatory and revenue raising), and the provision of tribal or state services to the party the 

state seeks to tax.” Dkt. 132 at 15 (quoting Salt River Pima-Maricopa Indian Community v. 

Arizona, 50 F.3d 734, 736 (9th Cir. 1995)) (emphasis in Dkt. 132). The evidence on each of 
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these factors supports the State and County interests in the at-issue taxes.1  

In its summary judgment order, this Court observed that cases cited by Plaintiffs 

supporting preemption fell into two discrete categories: (i) cases involving “comprehensive 

and pervasive federal regulation,”2 and (ii) cases involving taxation of “Indian resources or 

services.”3 Dkt. 132 at 16. The Court correctly observed that “those interests are not present 

here . . . .” Id. Rather, this case shares a number of characteristics with Bracker cases that have 

upheld state and local taxes in the absence of comprehensive federal regulation of the activity 

taxed, where taxpayers receive government services from the taxing authority, and where there 

is no direct tribal involvement in the taxed activity.4 

In most of these cases, as in this case, non-tribal businesses provide goods or services 

to non-tribal customers. And as in this case, the tribes provided some government services on 

the reservation, in combination with the state. However, unlike the retail sales tax at issue in 

                                                 
1 The three taxes at issue are the State and County retail sales and use taxes, the State’s business and 

occupation (B&O) tax, and the personal property tax. See Wash. Rev. Code §§ 82.04, 82.12, 82.14, and 
84.40.060; C-194 (#1, 5, 16, 17); T-1215 (#27, 30, 32). The retail sales tax is collected from consumers and 
remitted by sellers, while the B&O tax and personal property tax are imposed on businesses. Wash. Rev. Code §§ 
82.04.220, 82.08.050, 82.14.030, & 84.40.060. Each tax can be evaluated under the Bracker inquiry. See Seminole 
Tribe v. Stranburg, 799 F.3d 1324 (11th Cir. 2015) (Indian Reorganization Act and Bracker preempted Florida’s 
rental tax, but remanding for further Bracker analysis on utility tax). 

2 Cases in this category include New Mexico v. Mescalero Apache Tribe, 462 U.S. 324 (1983); Ramah 
Navajo Sch. Bd., Inc. v. Bureau of Revenue of New Mexico, 458 U.S. 832 (1982); Bracker, 448 U.S. 136, and 
Hoopa Valley Tribe v. Nevins, 881 F.2d 657 (9th Cir. 1989). 

3 Cases in this category include California v. Cabazon Band of Mission Indians, 480 U.S. 202 (1987) 
(bingo), Bracker (timber), Crow Tribe of Indians v. State of Montana, 819 F.2d 895 (9th Cir. 1987) (coal), and 
Hoopa Valley (timber). 

4 Federal courts also have uniformly rejected preemption of taxes on non-tribal consumers travelling to 
the reservation to purchase retail goods, services, or entertainment, even where tribal retailers were obligated to 
assist states in collecting state taxes, including sales taxes through cigarette stamps or record-keeping 
requirements. See Moe v. Conf. Salish & Kootenai Tribes of Flathead Reservation, 425 U.S. 463, 481-83 (1976) 
(no preemption of cigarette tax imposed on non-tribal customers of tribal retailers; rejecting tribe’s argument it 
would suffer an “out-of-pocket loss” or become an agent of the state); Wash. v. Conf. Tribes of Colville Indian 
Reservation, 447 U.S. 134 (1980) (no preemption of state sales and cigarette taxes imposed on non-tribal 
customer purchasing cigarettes from tribal retailers); Squaxin Island Tribe v. Washington, 781 F.2d 715, 720 (9th 
Cir. 1986) (upholding liquor tax imposed on non-tribal customers of tribal retailer). 
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this case, the Ninth Circuit cases involved taxes whose legal incidence was on a business 

operating under a tribal property lease or other contract on tribal lands, rather than on a 

customer lacking privity with the tribe as is the case here. Nevertheless, in each of these cases 

with stronger connections to tribal land the court found no preemption of taxes imposed on 

non-tribal businesses. Salt River, 50 F.3d at 739 (no preemption of sales tax imposed on non-

tribal vendors selling goods in a shopping mall to non-tribal customers); Gila River Indian 

Community v. Waddell, 91 F.3d 1232 (9th Cir. 1996) (Gila River II) (no preemption of 

transaction privilege tax imposed on non-tribal business selling tickets and concessionary items 

at sporting and cultural events); Yavapai-Prescott Indian Tribe v. Scott, 117 F.3d 1107 (9th 

Cir. 1997) (no preemption of tax imposed on non-tribal business selling food, beverage, and 

renting rooms in hotel, despite Tribe’s ownership of hotel). 

The cases recognize that state and local interests are at their “strongest when the tax is 

directed at off-reservation value and when the taxpayer is the recipient of government 

services.” Wash. v. Conf. Tribes of Colville Indian Reservation, 447 U.S. 134, 157 (1980); see 

also Salt River, 50 F.3d at 737 (“Arizona and its agents provide the majority of the 

governmental services used by these taxpayers”); Cotton Petroleum Corp. v. New Mexico, 490 

U.S. 163, 185 (1989). 

These cases upholding state and local taxation also reflect the lack of direct tribal 

involvement in the specific activity or goods being taxed. For example, in concluding 

preemption was not present, courts have cited the following: 

The goods were not derived from or manufactured on the reservation. See, e.g., 

Colville, 447 U.S. at 155-57 (cigarettes imported from off the reservation); Salt River, 50 F.3d 
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at 735 (more than 99% of the goods sold at the mall were produced off-reservation). 

The taxed businesses did not employ a significant amount of tribal members. See, e.g., 

Gila River II, 91 F.3d at 1238 (only evidence of tribal employment was six members employed 

at one of the non-Indian businesses over a six-year period); Yavapai-Prescott, 117 F.3d at 1111 

(no evidence of employment of tribal members at the hotel). 

The tribe did not have an active role in the operation of the taxed business. Salt River, 

50 F.3d at 738 (“the businesses are managed and owned by non-Indians”); Gila River II, 91 

F.3d at 1238 (tribe not involved in business decisions about which groups will perform at the 

amphitheater tribe constructed); Yavapai-Prescott, 117 F.3d at 1111 (although it owned 

facility, tribe did not have an active role in the business of the hotel). 

The tribe did not significantly share in the profits of the taxed business. Salt River, 50 

F.3d at 738 (tribe “does not share in the profits” of the retail mall); Yavapai Prescott, 117 F.3d 

at 1111 (tribe received only a guaranteed 1.25% of hotel gross revenues and record did not 

reveal what it had received in terms of 20% of net revenues). 

The record here establishes all of those factors. As explained below, this Court should 

reject preemption because (1) no federal statutes remotely suggest preemption of the taxes, nor 

does the United States comprehensively regulate retail sales at shopping malls; (2) the State 

and County provide the majority of government services to the taxpayers, especially the retail 

customers; and (3) the State and County provide significant government services to Quil Ceda 

Village and Tulalip and have not otherwise “abdicated” their role as to Tulalip. 

B. Imposing the State and County taxes on Non-Indians Does Not Undermine 
Federal Interests Or Regulatory Schemes. 

 
 The Supreme Court and the Ninth Circuit have rejected prior attempts to invalidate 
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state sales taxes based on claims that comprehensive federal regulatory interests were 

implicated. See, e.g., Colville, 447 U.S. at 155 (“The federal statutes cited to us, even when 

given the broadest reading to which they are fairly susceptible, cannot be said to pre-empt 

Washington’s sales and cigarette taxes”); Barona Band of Mission Indians v. Yee, 528 F.3d 

1184, 1192 (9th Cir. 2008) (upholding California’s tax on a construction contractor expanding 

a casino, notwithstanding comprehensive federal law regulating Indian gaming). 

 This Court has already held that the taxed activities at issue here do not involve any 

significant degree of federal regulation. Dkt. 132 at 15 (“unlike the timber production in 

Bracker, shopping malls on Indian lands are not comprehensively regulated by the federal 

government”). The United States’ evidence that it cleaned up the lands it contaminated, 

oversaw Tulalip’s leasing activities and ordinances, issued Indian Trader licenses, reviewed 

documents for food service establishments, and funded infrastructure, does not establish any 

comprehensive regulatory scheme involving retail sales. 

 Instead, the United States has spent considerable effort documenting its involvement in 

the lands that constitute the Village. See U-490 at 4-19 (Ian Smith report). The federal interest 

in regulating Indian lands, however, is distinct from an interest in regulating sales of goods 

between non-Indian businesses and non-Indian customers. See Salt River, 50 F.3d at 738 

(distinguishing taxes on sales to non-Indian shopping mall customers from cases involving 

taxes on Indian resources or services, such as bingo, timber, and coal). Moreover, the Ninth 

Circuit rejects the argument that federal statutes and regulations on leasing of trust lands 

preempt sales and gross receipts taxes. Gila River II, 91 F.3d at 1237 (federal oversight over 

leasing of Indian lands insufficient to preempt state tax on transactions between non-Indians); 
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see also Desert Water Agency v. Dep’t of Interior, 849 F.3d 1250, 1256 (9th Cir. 2017). 

 Likewise, the Supreme Court rejected the argument that federal statutes encouraging 

economic development and self-governance preempt state taxes under Bracker. In Colville, the 

Court recognized the congressional concern with tribal self-government and economic 

development evidenced by the Indian Reorganization Act of 1934 and the Indian Self-

Determination and Education Assistance Act of 1975, but concluded these statutes did not 

preempt the state’s collection of cigarette and retail sales taxes from non-Indian customers. 

Colville, 447 U.S. at 155; see also Cotton Petroleum, 490 U.S. at 183 n.14 (federal statutes 

encouraging economic development insufficient to preempt state taxes); Gila River II, 91 F.3d 

at 1237 (explaining that Supreme Court rejected tribal economic development “as an 

overriding force preempting an otherwise valid state tax on non-Indians”). 

 Plaintiffs cite the Indian Trader statutes, but these laws regulate sales to Indians, not 

sales to non-Indians. Colville, 447 U.S. at 155-56 (emphasis added). They establish no federal 

regulatory interest in the retail transactions at issue here. 

 The United States’ role in reviewing plans and conducting food safety surveys in the 

Village for a nine-year period also falls far short of a comprehensive regulatory scheme. By the 

federal government’s own admission, Indian Health Service does not regulate within the 

Village. Dkt. 223-1 at 25:1-6 (“Actually everything that we do is consultative, because we’re 

not regulatory.”)5 

 Finally, the Court should give little weight to the federal government’s financial 

                                                 
5 Indian Health Service also admitted providing life safety inspections only on an “as-needed or as-

requested basis,” Dkt. 223-1 at 15:3-18, underground storage tank inspections only “once every three years,” id. at 
27:11-25, drinking water system inspections once every three or five years, id. at 29:9-14, and stormwater 
consulting on a single occasion. Id. at 30:2-21. 
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investments in Village lands and infrastructure projects. Such expenditures do not amount to a 

comprehensive federal regulatory scheme related to the taxed activity at issue. Where courts 

have considered federal expenditures, such as in Bracker and Ramah Navajo, the expenditures 

were directly related to the taxed activity, but were not determinative in finding preemption. 

Those cases ultimately turned on the comprehensive federal regulatory schemes, the fact that 

the economic burdens fell on the tribes, and the states’ complete abdication or noninvolvement 

in the on-reservation activity. See Cotton Petroleum, 490 U.S. at 184-85. In contrast, the State 

and County here are tax the retail sales transactions and gross receipts of the non-tribal 

businesses, activities in which the federal government has not made financial investments. 

C. The State and County Have an Interest in Raising Revenues and Provide the Vast 
Majority of the Government Services to the Non-Indian Taxpayers. 

 
When federal statutes and regulations do not comprehensively regulate the taxed 

activity, the Bracker analysis typically turns on who provides the government services to the 

taxpayers. Here is it undisputed the taxpayers are non-Indian customers and non-Indian 

businesses. See C-194 (#3). The fact that the taxed transactions are solely between non-Indians 

is a significant factor weighing heavily against preemption. “The State . . . has an interest in 

raising revenues, and this interest is at its strongest when non-Indians are taxed, and those 

taxes are used to provide them with government services.” Salt River, 50 F.3d at 739. This 

Court correctly recognized the broad framework to evaluate government services to taxpayers 

when it ruled that evidence of services provided to taxpayers off the reservation is relevant to 

the Court’s Bracker inquiry. Dkt. 132 at 15-16. In addition, the Supreme Court has 

unequivocally rejected the notion that general revenue taxes collected from a particular activity 

must be reasonably related to the value of the services provided to the activity. Cotton 
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Petroleum, 490 U.S. at 190. Instead, the Court explained: 

A tax is not an assessment of benefits. It is, as we have said, a means of 
distributing the burden of the cost of government. The only benefit to which the 
taxpayer is constitutionally entitled is that derived from his enjoyment of the 
privileges of living in an organized society, established and safeguarded by the 
devotion of taxes to public purposes. 

 
Id. (quoting Carmichael v. Southern Coal & Coke Co., 301 U.S. 495 (1937)). 

 
The State and County provide extensive government services benefitting the non-Indian 

taxpayers in return for the taxes collected. While many of these government services are 

provided directly to individual taxpayers, many are provided to taxpayers generally in the form 

of public goods as recognized by the Supreme Court in Cotton Petroleum.6  Public goods, such 

as education and clean air, represent the type of benefits that governments provide for the 

collective benefit of their citizens and visitors with tax revenues. 5/23 Tr. 21:3-7. 

1. The State provides public goods and other government services to the 
taxpayers in return for tax revenue. 

 
The State and County have a strong interest in collecting tax revenues to fund 

government services and public goods that benefit taxpayers, citizens, and visitors. For 

example, the State spends nearly half of its General Fund, which is comprised primarily of 

retail sales taxes and business and occupation taxes, on public education. S-26 at 9. This 

amounts to more than $20 billion for the 2015-17 biennium. 5/22 Tr. 34:11-13. These funds 

provide education for 1.4 million students at more than 2,000 schools. 5/22 Tr. 33:4-8; 37:19-

24. The educational system supports a skilled workforce and buyer power for Washingtonians 

for a higher quality of life. 5/22 Tr. 44:1-10. Using its tax revenues, Washington provides a 

                                                 
6 As State expert Dr. Mukesh Bajaj explained, public goods are the collective consumption of goods 

enjoyed in common by all citizens and residents, in the sense that each individual’s consumption of such a good 
leads to no subtraction from any other individual’s consumption of that good. S-605 at 11. 
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high quality public education system to meet its constitutional obligations of providing basic 

education to its residents. 5/22 Tr. 41:13-25; 42:2-20.  

In addition, the State spends approximately 17% of its General Fund providing social 

and health services to more than 2 million Washington residents. S-611 (Fitzgerald Decl.) ¶¶ 7, 

9. The largest expenditures are for direct client services, including cash assistance, basic food 

grants, and payments to contracted providers such as nursing homes, intermediate care 

facilities, and in home personal care. Id. ¶ 8. The State also protects the safety and welfare of 

children through the Children’s Administration, and provides care and support services for 

more than 34,000 individuals with disabilities through the Developmental Disabilities 

Administration. S-608 (Smith Decl.) ¶ 4; S-587 (Manion Decl.) ¶ 5. While not every 

Washington taxpayer receives direct services from the Department of Social and Health 

Services, all taxpayers benefit from the public good created by the State’s support and 

protection for its most vulnerable residents. 

 There are countless additional examples of state services and regulations that benefit 

taxpayers in Washington, many of which are identified in the State’s chart, the stipulated facts, 

and the evidence presented to the Court in this case. Examples include providing Medicaid 

health coverage at a cost of $4 billion in state general funds per year, operating the statewide 

correctional system that protects the public by housing 17,000 felons at 12 facilities at a cost of 

$959 million, licensing and regulating more than 90 professions, and ensuring a healthy 

population and environment through public health programs, fish and wildlife protection and 

management, and air, soil, and water regulations. S-598 (Adkinson Decl.) ¶ 6; S-590 (Martin 

Decl.) ¶¶ 7, 14; S-615 (#190, 429, 736); S-581 (Buroker Decl.) ¶ 16.  
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2. Government services also directly benefit the commerce at the Village. 
 
 In addition to the government services providing taxpayers the “privileges of living in 

an organized society,” Cotton Petroleum, 490 U.S. at 190, many government services and 

regulatory regimes directly benefit the businesses and commerce occurring at the Village.  

 Employment and Workplace Regulations. The State administers the Worker’s 

Compensation Insurance program, which provides benefits to eligible workers who are injured 

or become ill as a result of a workplace injury or exposure, and covers about 2,570,000 

employees working for 171,000 employers, including the non-tribal businesses in Quil Ceda 

Village. S-609 (#516-518). The State also enforces health and safety laws under Wash. Rev. 

Code ch. 49.17 to protect employees from hazardous workplaces and prevent serious accidents 

and fatalities. Id. (#519); 5/22 Tr. 9:3-17. This includes workplaces within the Village, where 

the Department of Labor and Industries conducts inspections and performs consultations, S-

609 (#520, 521); identifies workplace hazards, 5/22 Tr. 10:10-21; 13:8-16; 15:19-25; 16:1-8; 

and licenses professional installers performing work in construction-related trades. S-609 

(#522, 528, 529, 530). 

 The State also administers the unemployment insurance program, which provides 

unemployment benefits to laid-off employees S-612 (#531). Both tribal and non-tribal 

businesses participate in this program. Id. (#533, 534). Through the WorkSource program, the 

State provides employers with screened, qualified workers for their job openings and provides 

job seekers the means and opportunities for gainful employment. S-582 (Dunleavy Decl.) ¶ 4. 

Non-tribal businesses in the Village and the Tulalip Resort and Casino take advantage of this 

program through job fairs and hiring events. Id., ¶¶ 8-11.  
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 Regulation of Commerce. State laws, regulations, and institutions also provide the 

foundation for commerce to take place throughout Washington, including at Quil Ceda Village. 

For example, sales transactions are governed by the State Uniform Commercial Code, Wash. 

Rev. Code ch. 62A.2, contract disputes and tort claims are litigated in Washington courts, 

Wash. Rev. Code § 2.08.010, and consumer protection claims are enforced by the Washington 

Attorney General, Wash. Rev. Code §§ 19.85.080, .085. These examples are like those the 

Ninth Circuit has relied upon to uphold state and local taxes on tribal reservations. For 

instance, in Yavapai-Prescott, the court identified concurrent state-tribal jurisdiction over 

liquor sales, state provided workers’ compensation programs, and state provided judicial 

forums for civil and criminal litigation arising on the reservation between non-Indians. 117 

F.3d at 1109-12. Each of those factors exist in this case too. S-602 (#178) (liquor); S-608 

(#516-518) (worker’s compensation); S-615 (#964) (courts). 

3. The State and County provide transportation networks, which are critical 
to any commercial enterprise. 

 
Courts have also evaluated the transportation networks that support the taxpayers and 

provide access to the shopping malls where the taxed activity takes place. Salt River, 50 F.3d at 

735 (describing State’s road maintenance on mall access road and construction of a new 

highway providing mall access). The primary access to Quil Ceda Village is Interstate 5, the 

State’s major north to south thoroughfare, which intersects the Village and the Tulalip 

Reservation. As in Salt River, the State owns, operates, and maintains Interstate 5. 5/21 Tr. 

5:10-15. The location of the Village immediately adjacent to I-5 is central to the success of the 

non-tribal and tribal businesses located there. 5/15 Tr. 120:6-9; T-98. 
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The State has also contributed significantly to the interchanges that provide access from 

Interstate 5 to the Village. Washington managed the construction contract for the construction 

of the 88th Street NE interchange and contributed over $1 million to that project in the mid-

1990s. 5/21 Tr. 6:13-23, 18:18-24; S-87 at 2. All parties agree that project was essential to the 

development of the Village. In 2015, the State allocated $34 million in state funds to re-build 

the 88th St. interchange. 5/21 Tr. 8:13-25, 9:1. In addition, the State transportation employees 

have been integral to the 116th Street NE interchange project and the State has allocated $16 

million to further improvements for the interchange. 5/21 Tr. 12:1-25. The State has improved 

safety by replacing the median barrier on I-5 that runs through the Reservation at a cost of 

$13.5 million. 5/21 Tr. 14:17-24.  

Snohomish County also contributed to the I-5 interchanges leading to the Village. On 

the 116th Street NE interchange, the County provided assistance and advocacy for Tulalip to 

receive federal transportation funding. C-166 (#1423); 5/18 Tr. 63:21-65:7. Although the 

County rarely contributes to construction projects on I-5, the County also provided $1,525,000 

to the project. C-166 (#1431); C-168 (Camp Decl.) ¶19; 5/18 Tr. 65:8-66:5; C-34; C-35. On 

the 88th Street NE interchange, the County worked with Tulalip and federal and state 

governments to incorporate its bridge replacement project into a larger interchange 

improvement project. C-166 (#1410, 1409); C-29; 5/18 Tr. 67:22-69:3. 

Defendants also provide transportation services in other parts of the Reservation. The 

County maintains 59 miles of roads on the Reservation, enabling employees and customers 

living on the Reservation and in unincorporated areas north of the Reservation to access the 

Village and other locations. C-41; 5/18 Tr. 102:20-22, 112:9-113:2; C-19 at 473; C-167 (#892-
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94, 896, 1345). For regional transportation leadership, see C-167 (#887, 882); 5/18 Tr. 53:22-

58:9, 58:17-10, 60:7-21; C-36. The State provides a state highway system that is essential to 

the transportation of goods to the Village, and taxpayers more generally. There can be no 

dispute that the large volume of truck traffic at Quil Ceda Village utilizes the state 

transportation system, as do all the shoppers at the Village. 

4. The State and County provide important law and justice services. 
 

In addition to transportation networks, courts have considered the extent of law 

enforcement services provided by the various government entities. Providing police services, 

however, is not determinative in the Ninth Circuit cases, as the Court upheld the taxes in both 

Salt River where the tribe provided police protection and in Gila River II where the state 

provided police protection. Compare Salt River, 50 F.3d at 735, with Gila River II, 91 F.3d at 

1235. Here, the law enforcement for the taxpayers is provided through a combination of State, 

County, and tribal efforts. While Defendants do not dispute that Tulalip Police Department 

patrols and responds to certain incidents within the Village, the Snohomish County Sheriff’s 

Office provides substantial services to taxpayers within the Village, on the Reservation, and 

throughout the County, and the State Patrol provides important law enforcement services 

benefitting the taxpayers traveling along I-5. 

The 911 system is the backbone of emergency and law enforcement services within 

Snohomish County and is funded or otherwise provided by County government. C-179 (#1155, 

1158). All 911-call locations are determined based on call-mapping and routing services 

provided by the County E-911 Office. C-178 (Thoroughman Decl.) ¶ 4. All 911 calls are 

dispatched by the public safety answering point to emergency responders. Id., ¶ 6; C-179 
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(#1145, 1150); C-187 (Neely Decl.) ¶¶ 5, 7. Emergency responders communicate over an 

emergency radio system called SERS, which the County partially funds. C-188 (#1158); C-187 

¶ 4.7 Tulalip Police benefit substantially from County investment in 911 and emergency radio 

system infrastructure. See 5/17 Tr. 163:5-12 (Echevarria) (admitting that at least one Tulalip 

Police officer is listening to the County 911 calls on the emergency radio at all times, and those 

calls are included in Tulalip’s call counts).  

The Snohomish County Sheriff’s Office provides statutorily mandated services 

throughout Snohomish County, including on the Reservation. 5/21 Tr. 43:13-25. The Sheriff’s 

Office also provides investigation expertise to smaller law enforcement jurisdictions in the 

County. Id. In addition, the Sheriff’s Office and Tulalip have entered into an interlocal 

agreement regarding law enforcement on the Reservation, a prerequisite for tribal officers 

obtain general Washington peace officer authority within the Reservation. T-447; 5/21 Tr. 

46:3-47:25; see also Wash. Rev. Code. § 10.92.020(10). The agreement establishes general 

protocols for the parties to follow, such as dispatching 911 calls to the Sheriff’s Office, and 

Tulalip Police Department (TPD) handling calls received by Tribal dispatch. T-447 at 0020. 

The Sheriff’s Office provides a number of vital, specialized services that protect 

County residents and visitors, including the taxpayers in the Village, such as Search and 

Rescue,8 and the Collision Investigation Unit.9 C-183 (Fenter Decl.) ¶ 3; C-185 (Kahler Decl.). 

                                                 
7 In 2015, the County provided nearly $6.6 million from the Emergency Services Communication Fund 

to two public safety answering points for call-taking and other services, as well as $4,182,949 in General Fund 
money for the emergency radio system operations and 911 dispatching. C-179 (#1155, 1158). 

8 Search and Rescue resources – such as helicopters – are most likely the first responder to an emergency 
event that requires rescue or air transport. C-183 (Fenter Decl.) ¶ 5. Tulalip does not own a helicopter. Helicopters 
are the type of resource a larger jurisdiction provides that benefit smaller jurisdictions. 

9 The Collision Investigation unit ensures the continued safety of roadways in the County by providing 
sophisticated and time-consuming investigation of serious vehicular accidents. C-185 ¶¶ 3, 6. 
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Search and Rescue coordinates with the County’s Department of Emergency Management, 

which in conjunction with the state and federal emergency management agencies, responds to 

disasters throughout the County, including the operation of an Emergency Coordination Center 

to support communications, training, and incident response. C-195 (Biermann Decl.) ¶¶ 3, 4; 

C-196 (#1105). The Sheriff’s Office performs background checks for pawned gun sales and 

pistol transfers, a large portion of which emanate from the Cabela’s at the Village. C-176 

(Leyda Decl.) ¶ 9; C-177 (King Decl.) ¶¶ 5, 8, 16, 17.  

In addition to the County’s law enforcement services, the Washington State Patrol 

responds to collisions and enforces drunk driving and other state laws on the approximately 4.7 

mile stretch of I-5 passing through the Reservation. Over the last three years, the State Patrol 

made over 10,000 contacts with drivers on this stretch of the Reservation. 5/21 Tr. 95:5-96:3. 

Over the same period, the State Patrol responded to over 750 collisions, 4,000 calls for service, 

2,000 contacts for aggressive driving, and made 200 arrests. 5/21 Tr. 96:4-19. The State Patrol 

also often responds to calls for assistance from the TPD on other parts of the Reservation. 5/21 

Tr. 105:14-15. This includes the multiagency bomb squad operated by the State Patrol, which 

was called to Quil Ceda Village just two days prior to Captain Scott McCoy’s trial testimony. 

5/21 Tr. 108:13-109:4. 

In light of the evidence presented at trial and summarized above, the Court should 

reject Tulalip’s claims that it provides 90% of law enforcement services on the Reservation, as 

it is not supported by the evidence, and is at best, a misleading characterization of the nature of 

law enforcement services on the reservation. Plaintiffs’ conclusions from T-458 miss the mark. 

See 5/17 Tr. 167:8-169:25. The case referral statistics show that approximately two thirds of all 
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cases referred by Tulalip are for theft 3 or criminal trespass, 5/21 Tr. 58:2-7, and over 80% of 

TPD’s referred cases are for incidents at Walmart or the Casino. 5/21 Tr. 58:8-14. Plaintiffs’ 

own witness confirmed that these cases are typically initiated by a call from a store manager or 

casino to TPD. 5/17 Tr. 171:8-15. Per the agreed-upon protocols in the interlocal agreement, 

these calls are handled by TPD, and the Sheriff’s Office is not made aware of them. T-447 at 

0020; 5/21 Tr. 87:1-3. 

Most of the time these shoplifting and criminal trespass cases do not result in expense 

to TPD for pre-trial detention. 5/17 Tr. 172:5-25, 174:1-11. However, these referrals create 

demands on the County law and justice services, such as the Prosecutor’s Office, Office of 

Public Defense and the courts. See 5/17 Tr. 172:23-173:17. For crimes that are charged, the 

Prosecutor’s Office prosecutes misdemeanor crimes in unincorporated Snohomish County, 

plus all felonies and juveniles (including tribal juveniles) countywide.10 C-181 (Cavagnaro 

Decl.) ¶¶ 3, 8. Other prosecution services are described at C-181.  

The County’s Office of Public Defense determines eligibility for public defense 

services, appoints counsel, and manages and funds contracts for public defense services. C-191 

(Bhagat Decl.) ¶ 3. Juveniles and persons subject to civil commitment proceedings qualify 

automatically for public defense. Id. ¶ 6. Other public defense services are described in C-191. 

Plaintiffs provide no reimbursement for these services. Id. ¶ 14.  

State court systems have received particular attention from the Ninth Circuit. In Gila 

River II, the existence of a state-provided forum for civil and criminal litigation arising on the 

                                                 
10 Plaintiffs may argue that they compensate the Prosecuting Attorney’s Office for the prosecution of 

cases on the Tulalip Reservation. This argument is flatly contradicted by testimony from Joan Cavagnaro, former 
Chief Criminal Deputy of the Prosecuting Attorney’s Office. 5/21 Tr. 126:13-15. 
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Reservation between non-Indians was a determinative factor in upholding the state’s taxes. 91 

F.3d at 1239. Here, Plaintiffs’ expert Dr. Joseph Kalt testified that “the number one predictor 

statistically of successful economic development on an Indian reservation is an independent 

court system.” 5/17 Tr. 74:8-11. Dr. Kalt’s analysis, however, ignores that the State sets the 

“rules of the game” for both criminal behavior under criminal statutes, as well as taxable retail 

sales under chapter 62A.2 RCW of the Uniform Commercial Code. The State court system, 

administered through the counties, then adjudicates criminal cases and civil disputes regarding 

sales transactions between non-Indians. In fact, this Court received evidence not only of these 

generally available services but also of several Village-specific matters filed in the Snohomish 

County Superior Court, including personal injury actions arising from events at the Seattle 

Premium Outlet and an eviction action filed by Seattle Premium Outlet against one of its 

subtenants. C-172 (Kraski Decl.) ¶6. Thus, while lease disputes between Tulalip and its lessees 

are subject to binding private arbitration clauses within those leases, lease disputes between 

Seattle Premium Outlet and its sublessees are litigated in the State court system. Compare T-

823 at 0045 (Tulalip and Chelsea Property Group lease), with T-829 at 50 (Banana Republic 

and Chelsea Property Group lease). 

For additional description of District Court services, see C-164 (Bjurstrom Decl.). For 

description of Superior Court services (including Juvenile Court), see C-199 (Finsen Decl.). 

In criminal matters, the State and County also provide services in the form of 

correctional institutions. Prior to, during, and upon conclusion of court proceedings, criminal 
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defendants may be housed in the Snohomish County Jail. C-180 (#1063).11 Criminal 

defendants sentenced to one year or more are transferred to the State Department of 

Corrections’ statewide correctional system. C-180 (#1093); S-590 (Martin Decl.). 

Finally, law and justice services also include death investigations. All deaths that occur 

in Snohomish County are tracked, reviewed, and/or investigated by the County’s Medical 

Examiner’s Office. C-189 (Oie Decl.) ¶ 3. Services run the gamut from an initial screening call 

only through full autopsy, DNA/dental testing, and toxicology analysis. C-190 (#1096). 

Between 1999 and 2015, the Medical Examiner tracked ten deaths at Quil Ceda Village and 

562 deaths elsewhere on the Tulalip Reservation. Id. (#1100, 1101). Tulalip does not own or 

operate a coroner or medical examiner office and relies on the County to provide this service. 

C-189 ¶ 3. For additional description of medical examiner services, see C-189. 

5. The County provides other services, both on and off the Reservation, that 
benefit the community, including Tulalip. 

  
In addition to the foregoing, Snohomish County has additional significant service 

obligations on the Tulalip Reservation.12 For example, the Snohomish County Department of 

Human Services coordinates programs and projects protecting vulnerable individuals 

throughout Snohomish County. C-204 (#410). The department uses a combination of General 

Fund, sales taxes collected for Chemical Dependency and Mental Health (CDMH) 

programming, and grants to provide services. C-204 (#414). Services funded by the Human 

Services CDMH sales tax can be found at U-103 at 10, 13, 18, 21-23, 25-28; C-204 (#1399). 

                                                 
11 Plaintiffs submitted hundreds of exhibits in this case. Noticeably absent was anything resembling a jail 

services contract with Snohomish County because none exists. 
12 Approximately 75% of the population on the Tulalip Reservation is non-tribal members. Dkt. 190-1 

(#83, 84); T-1084 at 0037. 
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Perhaps most significantly in terms of the County taxes at issue in this case, Human 

Services programming, in conjunction with other departments, provides for the evaluation, 

detention, and treatment of individuals subject to involuntary civil commitment due to mental 

health disorders under state law. 5/21 Tr. 65:19-66:13; C-182 (#1044); Dkt. 190-1 (#1045). 

Plaintiffs offer no comparable services or programming for some of the most vulnerable 

members of our community. Dkt. 224-2 at 101:7-102:7. For other services of the Human 

Services Department, see U-101 and C-204 (#410, 411, 412, 413, 414, and 1399). 

Less dramatic perhaps than human services but of undeniable importance are the 

County’s election services. The Snohomish County Auditor’s Office is required by law to 

provide services for voter registration and administration of all federal, state, county, city, 

town, and special purpose district elections within Snohomish County. C-174 (Fell Decl.) ¶¶ 3, 

6. There were 6,851 registered active voters on the Tulalip Reservation during the November 

2016 election. Id., ¶ 5. See attached County chart for other services.13 

6. Snohomish County has some special revenue-raising considerations. 
 

The County’s General Fund–the fund out of which general County government 

operations are funded–has just two major funding sources: property tax and sales tax. 5/21 Tr. 

171:10-19; see also T-1143 at 0027.14 At the same time, the State and Federal governments 

impose numerous obligations on Snohomish County to provide legally mandated services. The 

                                                 
13 Examples include land use regulation throughout unincorporated Snohomish County and on fee simple 

parcels owned by non-tribal members (approximately 40% of the Reservation) (C-171 (#90, 840); C-20 to C-22); 
funding for health district services, including communicable disease control, environmental health, and food 
safety (appended Chart B; C-204 (#457, 454, 458, 460); C-75; flood control and water quality services provided 
upstream of Quil Ceda Village (C-55; C-166 (#898, 899, 903); 5/18 Tr. 71:9-17, 72:13-73:24, 76:1-12); tourism-
oriented economic development (C-188 (#465); C-10, C-187, C-14-C-16); and County parks, which welcomed 3 
million users in 2015. C-204 (#476). 

14 Counties must have “express authority, either under the constitution or an act of the legislature, to levy 
taxes.” State ex. Rel. School Dist. 37 v. Clark County, 177 Wash. 314, 322, 31 P.2d 897 (1934). 
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cost of providing those services to the County’s approximately 757,000 residents continues to 

rise. 5/21 Tr. 180:5-14; C-194 (#43). Sales tax is the only tax whose growth roughly keeps 

pace with the cost of services, making it an essential component of County revenues. 5/21 Tr. 

180:5-21. Absent a change in state law or vote of the people (attempted in 2016 without 

success), the County has no mechanism by which to increase its principal revenue streams. 

5/21 Tr. 183:10-184:3. 

The County’s legally mandated services are numerous and diverse.15 However, it is the 

legally mandated law and justice services provided by the County that receive the lion’s share, 

approximately 74%, of General Fund dollars. See C-4 at 12 (p. 7 in exhibit). The County’s 

obligations to provide these General Fund services and the costs associated with them will not 

change regardless of the outcome of this litigation. What will change, however, is the amount 

of funding the County has to perform these services. As Mr. Haseleu testified, a loss of $5 

million in sales tax revenue to the General Fund translates to a workforce reduction of 50 

regular employees or 40 sheriff’s deputies. 5/21 Tr. 181:11-182:21.  

 Plaintiffs have misinterpreted principles of municipal finance in general, and the 

County’s finances in particular, to arrive at inaccurate and self-serving conclusions. For 

example, Plaintiffs suggest that the County is awash in cash based on enterprise fund activity. 

However, testimony indicates that (1) enterprise funds are restricted to three County 

                                                 
15 Plaintiffs’ designations from Rule 30(b)(6) depositions of County Departments prove little except 

Plaintiffs’ own myopic view of relevant evidence in this case. First, Plaintiffs focus narrowly on expenditures 
“within” Quil Ceda Village, rather on whether an expenditure is for the benefit of the customers, employers, and 
employees within the Village. Certainly, a Snohomish County citizen stabilized through a civil commitment is 
better able to shop or work in the Village due to County services even if his mental breakdown took place outside 
of the Village. See also C-71 at SNOPAC0088; 5/21 Tr. 65:19-66:4. Second, the fact that some County witnesses 
are unaware if a particular County service was delivered within Quil Ceda Village does not negate the fact that 
services are available to taxpayers, and the County is entitled to the reasonable inference that incidents may occur 
within the Village. 
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departments that engage in enterprise (or business-type) activities: the airport, the division of 

solid waste, and the division of surface water management; (2) these departments provide fee 

based services, the revenue of which is restricted to uses within those departments and cannot 

be used to supplement the General Fund; and (3) net position is a reflection not only of cash on 

hand but also of the value of capital assets, which are not insignificant when discussing, for 

example, an airport. 5/21 Tr. 170:12-171:7; 5/22 Tr. 28:11-29:21; C-168 (Camp Decl.) ¶ 13; 

see also T-1143 at 0023, 0028, 0031-33.16 

7. Plaintiffs’ arguments about lack of State and County interests are without 
merit. 

 
 Defendants expect that Plaintiffs will make several arguments they have alluded to at 

trial and in prior briefing. The Court should reject these arguments. 

 Generalized interest in raising revenue. Plaintiffs may argue that preemption is 

appropriate here because the State and County are not themselves directly involved in the taxed 

activities and have no more than a generalized desire to raise revenue. The argument is 

misplaced. The question whether a state has more than a “general” justification for taxing on-

reservation activities by non-Indians arises only when the federal government comprehensively 

regulates the taxed activity, and the tax is viewed as threatening that regulatory scheme. See 

Bracker, 448 U.S. at 151; see also, e.g., Flandreau Santee Sioux Tribe v. Gerlach, 269 F. 

                                                 
16 Likewise, Plaintiffs attempt to paint some County departments as “revenue generators” for the General 

Fund. See, e.g., 5/17 Tr. 189:10-19. Such an approach is misleading. The County’s General Fund is “an aggregate 
revenue generation fund,” meaning that departments do not self-balance with revenue. 5/21 Tr. 172:9-11. Rather, 
each department “will have the revenues that they’re responsible for…but in aggregate those funds are then 
available for general fund operations.” 5/21 Tr. 172:1-4. The County’s General Fund is 14% below the levels 
recommended by both the Governmental Financial Officers Association and the bonding agencies. The County is 
neither generating “profits” nor flush with cash. 

Case 2:15-cv-00940-BJR   Document 242   Filed 06/08/18   Page 25 of 48



 

DEFENDANTS’ POST-TRIAL BRIEF 
No. 2:15-cv-00940-BJR 

23 ATTORNEY GENERAL OF WASHINGTON 
Revenue and Finance Division 

7141 Cleanwater Lane SW 
PO Box 40123 

Olympia, WA 98504-0123 
(360) 753-5528 

 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

Supp. 3d 910, 928 (D.S.D. 2017) (citing Bracker). No such regulatory scheme exists here.17 

 Source of funding for government services. Plaintiffs may also argue that the sales tax 

revenues do not fund many of the State and County services described in the record, and thus 

such services are not relevant. The Ninth Circuit has rejected such a “direct connection” 

requirement as “meritless.” Gila River II, 91 F.3d at 1239. In applying Bracker to sales taxes, 

courts have not evaluated services based on how they are funded. For example, the state’s 

maintenance and construction of state highways was a relevant factor in Salt River, despite the 

fact that Arizona, like Washington, funds its public highways with fees and taxes relating to 

registration, operation, and use of vehicles on public highways. Compare Ariz. Const. art. IX, 

§ 14 and Wash. Const. art. II, § 40. Only where a strong federal interest existed, or where the 

tribe bore the economic burden of the tax, have courts examined the nexus between the tax 

revenues and the services provided. See Cabazon Band of Mission Indians v. Wilson, 37 F.3d 

430, 435 (9th Cir. 1994). Neither of those factors exist here. 

 Taxpayer residency. Plaintiffs may also argue that most visitors to the Village are 

Canadian, and thus the State and County actually do not provide government services to the 

taxpayers. But aside from distinguishing between tribal and non-tribal taxpayers, no court 

applying Bracker to sales taxes has evaluated the county or state of residence of the taxpayers.  

 More to the point, the limited survey data collected from four days in June 2009 and 

June 2008 at the Seattle Premium Outlets, and anecdotal testimony from a former SPO 

employee, cannot overcome the obvious fact that the vast majority of taxpayers at the Village 

                                                 
17 In addition, retail sales tax is a textbook example of a broadly applicable tax that supports myriad 

government services. If a general interest in raising revenue, without more, results in preemption of the tax under 
Bracker, no state or local retail sales tax would ever survive the inquiry. The cases upholding sales taxes show the 
opposite. See Salt River, 50 F.3d at 737. 
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are not Canadians. Plaintiffs’ reliance on the intercept surveys for such a proposition is flawed 

for several reasons. First, the surveys were limited to the Seattle Premium Outlets, and did not 

include local stores like Walmart and Home Depot. Second, the surveys took place during a 

single summer weekend, when tourists would be more likely to shop than during a weekday in 

a non-travel season. Third, the surveys are ten years old, and during the single-year period 

between the two surveys, the number of Canadian visitors dropped by 16%. T-154 at 6. The 

2009 survey explains this significant decrease in Canadian visitorship as “likely due to 

currency fluctuations and economic conditions.” Id. at 2. Since then, the exchange rate has 

dropped further. C-155 at 14, 20.18 Fourth, in their Indian Trader license applications, the 

retailers at Seattle Premium Outlets committed to the United States that their market for 

customers “is regional, including customers living or doing business in the cities of Marysville 

and Everett, the counties of Snohomish, King, and Skagit, and traffic passing Quil Ceda 

Village along Interstate I-5.” U-483 (#99); T-817 at 8.   

 Even assuming some percentage of visitors to Seattle Premium Outlets travels from 

outside the County, or even the State, it does not follow that Tulalip is the entity providing 

such visitors with the majority of government services. Visitors benefit from the public goods 

provided by the State and County governments, and many of the direct services provided to 

taxpayers are available to all visitors, not only State and County residents. 

In contrast, Tulalip provides few government services to the taxpayers. Rather, Tulalip 

provides services primarily to Tulalip tribal members, and in some cases, to others within the 

                                                 
18 A 2016 report to Tulalip’s General Council acknowledged this trend. T-1064 at 0004 (Tulalip gaming 

challenged during the year by Canadian dollar hovering at 67-70 cents against US dollar).  
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Tulalip community such as other natives and non-tribal parents of tribal member children. 

Chart C, appended, illustrates that the vast majority of Tulalip’s government services are 

provided to Tulalip members, not the general public. 

 While Tulalip does provide some services to taxpayers for the few hours they spend in 

the Village, those services are primarily for the benefit of Tulalip’s own commercial interests. 

Situated in the center of the Village, all roads within the Village lead to Tulalip’s flagship 

casino and resort. T-12. Eighty percent of the TPD police work is in direct response to calls 

from the casino or Walmart management. 5/21 Tr. 58:8-14. Responding to shoplifting and 

criminal trespass calls made directly to TPD by store managers is a point of emphasis for TPD 

as an agent of the landlord charged with the care of tenants. 5/17 Tr. 171:16-172:4. The utility 

services provided by Plaintiffs are adequately funded through fees to non-tribal customers 

(payments tribal businesses and government largely escape). S-588 at 15, 17. The Village is 

booming because Tulalip has successfully promoted its commercial interests through service 

delivery to its commercial operations; the ancillary service benefits to the taxpayers are 

secondary and provide insufficient grounds on which to preempt the State and County taxes. 

D. Tulalip’s Governmental and Revenue Raising Interests are Insufficient to 
Preempt State and Local Taxes. 

 
 The undisputed facts and evidence presented at trial demonstrate that Tulalip does not 

have a sufficient governmental interest in the activities being taxed sufficient to preclude the 

State and County from collecting their taxes. 

1. Tulalip does not play a significant role in the taxed transactions. 
 

 Courts evaluating a tribe’s interests in taxed activities typically focus on, among other 

factors: (1) whether the goods being sold are derived from reservation natural resources or 
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manufactured on the reservation, (2) whether large numbers of tribal members are employed 

by the businesses engaged in the taxed activities; (3) the degree to which the tribe regulates the 

business activities being taxed, (4) whether the tribe has a role in proprietary decisions, and (5) 

whether the tribe receives a share of the revenue from the sales. The evidence in this case 

demonstrates that none of these factors tips in Tulalip’s favor. 

 First, the retail goods sold within the Village are not manufactured on the Tulalip 

Reservation. S-596 (#587). Second, very few, if any, tribal members are employed at Seattle 

Premium Outlets or the big box stores in the Village. 5/15 Tr. 162:14-17. Third, Tulalip does 

not regulate the specific retail activities being taxed. Tulalip does not inspect workplace safety 

at retail stores. 5/15 Tr. 178:20-179:5. Tulalip does not enforce laws pertaining to retail sales, 

secured transactions, or consumer protection at the stores. Stores within the Village obtain 

licenses from the State, just as they do from Tulalip and the United States. S-613 (#91). Fourth, 

Tulalip does not make proprietary decisions regarding Seattle Premium Outlets, its sublessees, 

or the big box stores. It does not dictate what goods are sold in the stores. 5/14 Tr. 170:3-10, 

172:7-25, 173:1-3, 9-11. Tulalip does not tell non-tribal retailers what prices to set for their 

goods. 5/14 Tr. 173:4-6. It does not play a role in managing the non-tribal stores. 5/15 Tr. 

123:7-13. Tulalip was not involved in negotiating subleases at Seattle Premium Outlets. 

5/14/18 Tr. 180:19-22. Tulalip did not hire the employees for the non-tribal businesses at the 

outlets. 5/16 Tr. 45:2-5. Finally, with the exception of its build-to-suit lease with Cabela’s, 

Tulalip does not receive a portion of the profits or gross revenues from the non-Indian 

businesses. 5/14 Tr. 125:17-20, 167:7-19. As such, Plaintiffs fail to establish facts necessary 

for preemption.  
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2. Tulalip did not create the value being taxed. 
 

Dr. Kalt opines “that the Tulalip Tribes have created the core economic value through 

their funding, through their governments, through their decision making, their planning, and 

their oversight of the Village of Quil Ceda.” 5/17 Tr. 17:18-22. To the extent this opinion is 

intended to support the contention that Defendants are taxing something akin to a “tribal 

resource,” Dr. Kalt is incorrect for several reasons.19 

As a matter of basic tax law, the incidence of the sales and use tax falls on a non-Indian 

consumer who takes title to goods, like sneakers, that are not produced on the reservation, and 

the “value” of which is simply the retail sales price. Wash. Rev. Code §§ 82.08.010, .020, .050. 

That the goods are sold on a reservation does not render them tribal resources, like coal or 

timber, any more than cigarettes sold at a tribal smoke shop. Salt River, 50 F.3d at 738 (value 

is not generated on a reservation where a mall “earns its profits simply by importing non-

Indian products onto the reservation for resale to non-Indians,” and the tribe “contributes 

relatively little to the value of the products and services sold at the mall.”). 

The value to which Dr. Kalt refers, in contrast, is a value inherent in the economic 

development of a casino, hotel and shopping resort – a value that inheres in the developed 

property and improvements generating revenues to the Tribe of more than $300 million 

annually, but which is not the “value” of goods taxed. Dr. Kalt concedes, as he must, that no 

portion of the value of the goods sold is attributable to the activity of Plaintiffs. 5/17 Tr. 66:15-

67:14. Dr. Bajaj is the only expert who has provided evidence of the source of value of the 

                                                 
19 The expert for the United States, Jason Bass, espoused a virtually identical theory. U-153. Defendants 

do not separately address his opinions. 
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goods, confirming that the value is not created on the reservation. S-605 at 21-22. 

To avoid the obvious problem that the sales and B&O taxes derive from the retail value 

of goods, Dr. Kalt appears to apply a “but for” test: But for the efforts of Plaintiffs to develop 

the Village to allow for retail development, the sales of goods would not have occurred. But 

every Bracker case occurs within Indian country, so it is a given that “but for” actions by the 

affected tribe, the on-reservation activity being subjected to a state or local tax could not have 

occurred. See, e.g., Gila River II, 91 F.3d at 1234-35 (describing Tribe’s construction of a 

marina and leases of tribal lands for further development). Nevertheless, this ubiquitous “but 

for” causation has never been held to preempt state and local sales taxes on a reservation on the 

theory that the taxes fall on “core economic value” created by the tribe. 

3. Bracker is not based on the theory of economic policy incentives. 
 

Dr. Kalt also advances the policy theory that tax revenue should incentivize whatever 

governmental entity invests the most in promoting new commercial development. T-1234 at 

28. This contention has no grounding in Bracker and its progeny because Congress’s general 

policy of promoting economic self-determination in Indian country is insufficient to support 

preemption when state interests are at their “highest”—in transactions between non-Indians 

selling goods produced off the reservation, as here. See Part B, above (citing cases).  Dr. Kalt’s 

opinions simply reflect possible policy choices about how best to promote economic 

development that have not been enacted into federal law. 

4. Tulalip does not have a “compelling and overwhelming” governmental 
interest in raising tax revenues in connection with its commercial 
development. 

 
Constructing infrastructure for a resort, casino, and shopping center, together with 

Case 2:15-cv-00940-BJR   Document 242   Filed 06/08/18   Page 31 of 48



 

DEFENDANTS’ POST-TRIAL BRIEF 
No. 2:15-cv-00940-BJR 

29 ATTORNEY GENERAL OF WASHINGTON 
Revenue and Finance Division 

7141 Cleanwater Lane SW 
PO Box 40123 

Olympia, WA 98504-0123 
(360) 753-5528 

 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

associated operating expenses, are the actions and expenses of a typical developer. S-588 at 3-

12, 18-24. Typical government expenditures, on the other hand, include law and justice 

services, public education, higher education, government operations, and management of 

natural resources, which are the kinds of services the State and County provide with the taxes 

at issue. See S-26 at 11-14 (listing services paid from the state general fund). 

Tulalip has no legitimate governmental revenue raising interests from its development 

expenditures. As State expert Nigel Hughes demonstrated, Quil Ceda Village and Tulalip 

already receive the income that developers typically receive from commercial developments. 

Income is in the form of rents from land leases, rents from building leases, operating expense 

and infrastructure reimbursements (in the form of common and perimeter area maintenance 

charges), other fees and charges such as utility charges paid by ratepayers, and income from 

business enterprises such as the casino, hotel and resort. S-588 at 5-11, 15-17, 27.  

Defendants do not dispute that governments have a role in promoting economic 

development, such as investments in infrastructure. However, as County expert Michael 

Hodgins testified, a developer of a large-scale site will typically be required to assume 

responsibility for investments in infrastructure that primarily benefit the private land under 

development, including both on-site and off-site investments. 5/22 Tr. 102:13-22, 103:13-

104:7, 109:21-110:18, 114:4-14, 139:7-14. Property developers, including local governments, 

ultimately pay for their investments out of project cash flows, whether they are sales of 

improved lands at fair market value or commercial leases, as we have here. 5/22 Tr. 111:9-

112:18, 125:8-128:8. Additionally, as we see in the Village, major utilities infrastructure, such 
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as water and sewer, is ultimately funded by recurring monthly fees charged to users. 5/22 Tr. 

111:9-112:18, 141:4-143:9  

Dr. Kalt and Robert Stowe compare Tulalip to port authorities to justify collection of 

taxes in connection with a proprietary commercial development, but that analogy actually 

opposes Tulalip’s position. Dr. Kalt and Mr. Stowe overlook that businesses and customers of 

businesses located on port properties pay sales, B&O, and personal property tax to the State as 

do the non-tribal businesses in the Village, and ports have no authority to impose or collect 

sales tax under Washington law. See Wash. Rev. Code ch. 53.08. 

5. Dr. Kalt’s IMPLAN study is not helpful to the Court. 
 

To advance his theory, Dr. Kalt uses IMPLAN, an economic model that purports to 

quantify the economic value and spillover effects of development on the state and local 

economies. No court has ever relied on the indirect economic effects of retail development as a 

factor in weighing the interests under Bracker. This Court should decline to do so as well. Dr. 

Kalt’s model measures Tulalip’s expenditures on infrastructure and construction (some by 

Tulalip, and some by state or private investment), plus operation expenses, and retail spending 

by customers. T-1234 at 7, 55. None of these inputs constitute Tulalip government services. As 

such, Dr. Kalt’s IMPLAN analysis is irrelevant. 

Even if this Court were to consider spillover effects in a Bracker inquiry, Dr. Kalt’s 

IMPLAN calculation should be rejected because it rests upon an incomplete assessment of the 

various contributions by the parties to the taxpayers. As just one example, it excludes major 

state expenditures such as those for maintaining and improving Interstate 5. 

Dr. Kalt’s economic value calculation also is flawed because it measures only 
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aggregate, not incremental contributions to the economy. Dr. Kalt testified that he estimates all 

the economic activity related to the Village regardless of whether some or all of that activity – 

like Home Depot or Walmart sales – would have occurred in a nearby location. 5/17 Tr. 57:14-

60:9. The modeling lacks any coherent or consistent methodological framework, and appears 

intended only to produce a big number representing economic impact for the region. It should 

be given no weight. See S-605. 

6. Tulalip is not suffering economic harm. 
 

The State’s expert Todd Menenberg demonstrated that Tulalip is not suffering 

economic hardship, but in fact is well managed and financially extremely strong. Mr. 

Menenberg conducted a financial analysis of the Village government, the Tulalip government, 

Tulalip Gaming, and the interconnected relationship among the three. See S-579. He explained 

that in 2015, Tulalip had close to a billion dollars in net assets and only $40 million in long-

term debt. 5/17 Tr. 209:13-20. In the same year, Tulalip generated revenues of $328 million, 

5/17 Tr. 206:11-13, and had $191 million in net income from Tulalip Gaming alone. 5/17 Tr. 

219:16-22. After deducting expenses for government activities, expenses in the Village and 

other expenses, Tulalip had a surplus of $130 million dollars, $72 million of which it used to 

fund per capita distributions to Tribal members. 5/17/18 Tr. 206:22-23; S-579 at 4-6. Mr. 

Menenberg also showed that the Tulalip Tribes’ net assets have grown every year since 2011. 

See S-579 at 8. 

Mr. Hughes also demonstrated that Tulalip and the Village’s financial arrangements 

create an artificial funding gap for the Village. Their financial status should be viewed as a 

whole because both the Tulalip and Village governments share costs and revenues. However, 
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even viewing the Village separately, when its revenues are matched with its expenditures, its 

revenues exceed its expenditures. S-588 at 3-4, 12-17, 31. This financial strength does not even 

account for some revenues it earns but does not collect (such as fuel and cigarette taxes, and 

foregone rents and land occupancy and use taxes from lessees charged, but not collected, from 

tribal enterprises within the Village), and expenditures that are not exclusively spent on the 

Village (such as expenditures by Tulalip Data Services performed for the tribal governments 

and not for the Village). Id. at 12-17, 27-29. 

State and County taxation has not prevented Tulalip from achieving fiscal strength 

making the Village an economic success. This is evident from Tulalip’s ability to sponsor new 

projects, such as rebuilding one of its casinos and adding a hotel at a total estimated cost of 

$140 million dollars. 5/14 Tr. 179:14-23. There is no evidence that continued taxation by the 

State and County would discourage others from making similar investments of their own. 

7. Tulalip and QCV already collect tax revenues, and could collect more. 
 

In 2014 and 2015, the Village recognized $17 million in annual tax revenues, much of 

which was paid by non-Indians in the form of cigarette and cigarette sales taxes, sales taxes at 

Tribal-owned shops and restaurants, and fuel taxes and liquor taxes at the Tribal-owned 

facilities that are part of Village operations. S-579 at 11. Tulalip also imposes its land 

occupancy and use tax on buildings owned by non-Indians within the Village (such as the 

Seattle Premium Outlets buildings owned by Simon). 

Tulalip has not imposed a sales tax concurrent with those of the State and County, and 

claims through its expert that doing so would be “devastating” and “economically infeasible.” 

T-1228 at 3. The State presented Dr. Zodrow, who provided credible testimony that Tulalip 
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could impose a retail sales tax of 1% to 1.5%, with only modest impact on retail business. 5/22 

Tr. 151:17-152:4. Dr. Zodrow evaluated price elasticity, and testified that sales would likely 

decline by no more than 2.6% to 4.5%. 5/22 Tr. 170:11-19, 171:20-25. The Tribes’ expert, Dr. 

Hines, performed no price elasticity modeling, 5/16 Tr. 173:19-21, but he cited two price 

elasticity studies in his report that estimate similarly modest impacts. T-1228 at 10.  

Dr. Hines estimated the “central tendency” of sales tax rates when regressed against 

only a single variable – population. Unremarkably, based on data from 281 cities and towns 

throughout the entire state of Washington, he concluded that small towns will tend to have 

lower tax rates than large cities. This model proved nothing useful. A central tendency based 

on statewide data says nothing about price elasticity, the critical question here. Zodrow’s 

opinions, on the other hand, demonstrate a relatively modest impact from a modest tribal tax 

addition, and his opinions rely on elasticity analyses broadly accepted among economists.  

Dr. Hines used a completely unsupported assumption that the Village, which has no 

residents, should be classified as a “city” of 10,000, and he made no adjustment for the tens of 

thousands of daily visitors. 5/16 Tr. 167:24-168:2. He also omitted explanatory factors 

considered relevant to tax capacity. 5/22 Tr. 165:12-166:16. Most fatally, Dr Hines admitted 

that his model significantly under-predicted the actual tax rates for 18 of the 20 towns and 

cities in Snohomish County. 5/16 Tr. 187:23-188:15; S-479. Dr. Hines was nonplussed by the 

fact that the majority of towns and cities on the I-5 corridor south of the Village and Everett 

maintain tax rates of 10.3% or 10.4%, notwithstanding his theory that “nearby competition” 

would constrain the Village from imposing combined rates greater than 8.8%. 5/16 Tr. 170:6-

19; C-2. In sum, Professor Hines ignored evidence that Tulalip’s unique destination casino and 
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resort hotel immunizes the Village from competition, offered an “infeasibility” opinion with no 

discernible economic basis, and offered a model prediction invalidated by its virtually uniform 

under-prediction of Snohomish County tax rates. The Court should afford Dr. Hines’s 

testimony and report no weight. See 5/16 Tr. 201:5-8. 

In contrast, the Court should find that Dr. Zodrow’s price elasticity opinion is reliable, 

and based on his testimony, find that Quil Ceda Village has capacity to impose a sales tax of 

1% to 1.5%. Plaintiffs contend that the tax will depress sales activity, but even in the face of 

federal policy promoting tribal self-sufficiency, the Ninth Circuit holds that depressing 

commercial activity on the reservation is not sufficient to preempt taxation. See Squaxin Island 

Tribe v. Washington, 781 F.2d 715, 720 (9th Cir. 1986). Tulalip derives no revenue from the 

affected retail sales activity, its fixed lease revenues of over $5 million would not be directly 

affected, and any impact would be insignificant in comparison to its net revenues from all 

activities at the Village. Moreover, municipalities in Washington impose sales taxes in the 

range of 0 to 3%, not the 8.9% rate Tulalip seeks.20  

Additionally, the fact that Tulalip contracted in some leases not to impose taxes higher 

than nearby cities cannot preempt the State and County taxes. See T-821, ¶ 7.1.B. The same 

fact was present in Salt River case, where the Ninth Circuit found no preemption. 50 F.3d. at 

735. The State and County’s sovereign rights to impose taxes on citizens in their territories 

should not be up for negotiation by parties to a commercial contract not involving the State.  

                                                 
20 The Court may note that a tax rate of 1.5% would be higher than either the County or Community 

Transit impose. A rate of 1% to 1.5% would more than compensate Tulalip for the cost of municipal-type services 
it currently provides within the Village to non-Indian businesses, to the extent it is not already fully compensated 
by CAM fees, utilities, communications service charges, current taxes, and other revenue. See Salt River, 50 F.3d 
at 738 (to the extent that tribe had expended resources on services at a mall it had been more than adequately 
compensated). 
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E. The State and County Taxes Imposed on Non-Indians in the Village Do Not 
Infringe on Tulalip’s Sovereignty or Interfere with Its Self-Governance. 

 
The legal question for the tribal sovereignty claim is whether a state interferes with a 

tribe’s ability to make its own laws and be ruled by them. Williams v. Lee, 358 U.S. 217, 220 

(1959). Here, Plaintiffs’ own evidence soundly disproves this claim.   

Tulalip offered a number of witnesses who testified to the effective governance they 

have built at QCV. See, e.g., 5/14 Tr. 99:13-104:3. These themes were echoed in Plaintiffs’ 

trial exhibits, e.g. T-357, T-598, T-926, and further confirmed by Dr.  Kalt, who testified that 

“the Tulalip Tribes through their undertaking of the Quil Ceda Village development and 

governance represent a prime example actually of economic success and development under 

federal policies of self determination . . . .” 5/17 Tr. 17:14-18:1. Yet, Dr. Kalt admitted that the 

high quality “governance by Tulalip Tribes and the Village has occurred with state and local 

sales and B and O taxes in place during that entire period.”  Id., 76:8-10. 

Tulalip points to new projects they would like to undertake as evidence that their 

sovereignty has been impaired. But especially given the strength of this balance sheet, a wish 

list of unfunded projects does not establish the necessary impairment of the ability to self-

govern. Like all governments, there is always more to be done, but as explained by Mr. 

Menenberg, the $300 million in cash and equivalents and nearly $900 million in net assets on a 

balance sheet nearly free of debt provide ample resources for Tulalip’s projects. The Tribes’ 

financial health shows that Tulalip’s sovereignty is not being infringed.21 And even if Tulalip 

could make a compelling economic case, both the Supreme Court and the Ninth Circuit have 

                                                 
21 Similarly, this financial health demonstrates that the Tribe’s revenue raising interest under Bracker is 

minimal. See Barona Band, 528 F.3d at 1192 (tribe’s interest in economic self-sufficiency “carries minimal 
weight in the context of a $75 million casino expansion”). 
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rejected the argument that a state or local tax violates tribal sovereignty because it erodes or 

indirectly affects tribal revenues. Squaxin Island Tribe, 781 F.2d at 720; see also Colville, 447 

U.S. at 156; Gila River II, 91 F.3d at 1239.  

F. The Court’s Authority Does Not Include Splitting Any of the Taxes Between
Tulalip and the State and County.

The two remaining claims in this case are preemption-type claims. Under both the

Bracker particularized inquiry and the claim of infringement of tribal sovereignty, the question 

is whether federal law supplants state and local law. A state law is “without effect” and “void” 

to the extent it conflicts with a federal law. Maryland v. Louisiana, 451 U.S. 725, 746 (1981). 

Thus, preemption is an all or nothing proposition. As such, the Court’s authority in this case 

does not include splitting or allocating a share to Tulalip and a share to the State and County of 

any of the taxes at issue.  

Nor does support appear to exist for the proposition that a state or local tax may be 

preempted “to the extent” of like taxes imposed by a tribe, as Tulalip has proposed here. To do 

so would be to tie State and County taxing authority to swings in tribal policies. 

Cotton Petroleum indicates that splitting or sharing tax revenue is not an appropriate 

remedy. A tax sharing remedy runs counter to the Supreme Court’s rejection of the notion that 

the amount of a state’s tax should be tied to the cost of the services provided to the affected 

taxpayer. See Cotton Petroleum, 490 U.S. at 185 & n.15 (taxation not premised on a quid pro 

quo to taxpayer; requiring proportionality would “create nightmarish administrative burdens”). 

The same would be true if a tax sharing formula were based on tribal/state/county share of 
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infrastructure expenditures or ongoing government services.22  

It is unclear whether such a division would be based on services to customer taxpayers, 

to Tulalip, to the Reservation (or in this case the Village), or to the businesses on the 

Reservation. And while some expenditures can be quantified (such as the purchase of 

infrastructure), other government services cannot easily be quantified or tracked (e.g., the cost 

of law enforcement available to respond to an incident or the value of public education). This 

is precisely the administrative nightmare the Court rejected in Cotton Petroleum.  

The Court in Cotton Petroleum also rejected importing the Interstate Commerce 

Clause’s apportionment analysis (which limits multiple taxation by states) into the Indian 

Commerce Clause. 490 U.S. at 187-89, 191-93. To adopt a tax sharing remedy in this case 

would be to take just such an approach.  

Any attempt to balance the equities and divide tax revenues would be impossible to 

administer and lead to ongoing and unwanted litigation. Would the balance change if the 

relative provision of services to taxpayers increased or decreased over time? Would the district 

court be required to retain jurisdiction for purposes to adjudicate future disagreements about 

changing services and rates? In sum, for this Court to order that Tulalip is entitled to a 

percentage of the taxes at issue would be contrary to the Supreme Court’s holdings in Cotton 

Petroleum, an unprecedented extension of existing case law addressing Bracker and tribal 

sovereignty, and an administrative quagmire. Such questions of equity and public policy are 

better left to Congress or the Washington Legislature. 

22Relying on Cotton Petroleum, the Ninth Circuit rejected a Tribe’s claim “that it is entitled to a 
proportional share of the State’s receipts.” Salt River, 50 F.3d at 737. The Ninth Circuit held that the Tribe was 
“more than adequately compensated” by a 1% sales tax it imposed on sales at a shopping mall on tribal land.” Id. 
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V. CONCLUSION

For all the foregoing reasons, the Court should enter judgment for the Defendants on 

Plaintiffs’ Bracker preemption and tribal sovereignty claims. 

DATED this 8th day of June, 2018. 
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PROOF OF SERVICE 
 
 I hereby certify that a copy of this document was served via the Court’s CM/ECF 

electronic filing system, which will send notification of the filing to all parties in this matter 

who are registered with the Court’s CM/ECF filing system. 

 I certify under penalty of perjury under the laws of the State of Washington and the 

United States that the foregoing is true and correct. 

 DATED this 8th day of June, 2018, at Tumwater, WA. 
 
      /s/ David M. Hankins                
      David M. Hankins 
      David.Hankins@atg.wa.gov 
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Chart A: State Public Goods and Services in Washington and Tulalip Reservation 
Service/ Regulatory Activity Provision to Taxpayers Connection to QCV, Tulalip Support 
Public education (K-12) 1.4 million students at 2,000 schools; 

educated workforce; 50% of general fund 
4 Marysville public schools on 
reservation; 710 Tulalip students 

5/22 Tr. 32-44; S-26;T-1240 
(#931, 932) 

Higher education 6 universities; 34 community colleges; 
233,000 students; 9% of general fund 

Tulalip members attend state colleges; 
UW Law public defense for Tulalip  

S-26; S-610 (#938, 939);T-
1243; 5/17 Tr. 159:2-3

Transportation Own, operate, maintain statewide system 
of transportation (incl. 20,679 lane miles) 

I-5 within, provides access to QCV;
$50m+ in past and committed funds for
88th and 116th interchanges; $13.5m for
I-5 median barrier

S-589; S-87; 5/21 Tr. 5:10-
15, 14:17-24

Law enforcement- State 
Patrol 

Patrol highways; train, assist local police; 
bomb squad; auto theft task force 

Patrol I-5 in QCV; 10,000+ contacts on-
reservation (2015-17); assist TPD 

5/21 Tr. 91-92, 96, 105-
09;S-604(#1198,1201) 

Workplace safety Enforce safety laws, fair labor standards, 
regulate trades (i.e., contractors) 

25 safety inspections; 16 consults; 
electrical & elevator permits in QCV 

5/22 Tr. 8-18; S-609; S-289; 
S-282

Worker’s compensation 
insurance for injured workers 

Set rates, collect premiums, manage 
claims to cover 2.5 million employees 

Non-tribal businesses in QCV insured 
by LNI or self-insured 

S-609; S-292;

Unemployment insurance Administer program to provide benefits 
for laid off workers 

Non-tribal and tribal businesses in QCV 
part of unemployment insurance system 

S-612 (#531-534)

WorkSource employment 
program 

170,000 workers & 5,600 employers 
helped via job placement, training 

Job fairs, hiring events for non-tribal 
businesses in QCV & Tulalip Resort 

S-582; S-222; S-612

Licensing Businesses State licenses businesses State licenses businesses operating in 
QCV 

S-576(#91,92)

Licensing and regulating 
professional, health licensing 

License, regulate 90+ professions (RCW 
Title 18) 

Licenses for pharmacy, optometrist, 
dentist, Cabela’s, Home Depot in QCV  

S-613 (#202, 439-441); S-
615(#190, 193, 197)S-
576(#439,440,441)

Regulation of Financial 
Business, 

Regulates and enforces financial 
enterprises and individuals 

State regulates credit unions in QCV S-613 (#205)

Regulation of sales 
transactions  

State Uniform Commercial Code governs 
sale of goods and secured transactions 

RCW 62A.2 governs non-tribal business 
sales in QCV 

S-613 (#210)

Consumer protection Enforce consumer protection laws, 
investigate discrimination complaints 

Human Rights Commission investigated  
complaints in QCV 

S-580; S-613 (#537, 538,
210); S-615 (#207, 208)

Insurance regulation License, monitor, and audit insurers and 
agents under RCW Title 48 

Protects businesses and employees in 
QCV from unregulated insurance  

S-615 (#194)

Drivers’ licensing, regulation Manage driver’s licenses, driver records, 
vehicle title & registration system; 
regulate commercial drivers 

Goods at retail stores in QCV not 
manufactured on reservation, 
transported by commercial drivers 

S-615 (#195, 196, 1389); S-
596 (#587)

Corrections Statewide prison system: 17,000+ felons 
at 12 facilities; budget $959,423,000 

Defendants committing serious crimes 
in QCV would be in state prison system 

S-590; S-602
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Chart A: State Public Goods and Services in Washington and Tulalip Reservation 
Civil justice system Statewide court system SPO subleases governed by state law; 

dispute resolution forum is state courts 
T-827 at 36; T-829 at 50 

Criminal justice system Legal services to state- RCW 43.10; fund 
public defense- RCW 2.70.020 

Training to Tulalip Court and defense 
for crimes occurring in QCV 

S-580; S-615 (#964, 1205) 

Medicaid services Purchase health care for 2 million+ 
residents; $2 billion in state funds 

2005-2016, payments of $29m to 
Tulalip providers & $56m to providers 
for services to Tulalip members 

S-591 

Social services  Serve 2.7m people; 17% of general fund; 
80% of funds to direct client services  

Tulalip members entitled to benefits if 
they meet criteria, same as non-tribal 

S-611; S-78; S-79; S-80 

Poverty reduction through 
cash grants, food assistance 

2 million residents receive public 
assistance from DSHS 

Tulalip members receive food assistance S-594; S-76; S-611 

Developmental disabilities 
administration 

Medical and personal care assistance to 
35,539 individuals with disabilities 

In 2016, 14 Tulalip members received 
DDA paid services totaling $738,035 

S-587; S-563; S-79 

Children’s Administration Protect children from abuse & neglect 
support families with services 

CPS investigations; fund services for 
Tulalip children, incl. foster care 

S-608; S-39 

Early childhood education 
(Dep’t of Early Learning) 

Regulate early learning; fund early 
childhood education assistance program  

Tulalip received $8,600 each for 72 
children in ECEAP in 2017-18  

5/18 Tr. 167:5-19; S-585 

WIC program Administer WIC program for pregnant 
women, new moms, young children 

State contracts with Tulalip to provide 
WIC funds; QCV Walmart accepts WIC 

S-613 (#431, 432) 

Drinking water, Big Water 
grants (Health, Commerce) 

Protect public health, prevent injuries and 
illness, regulate drinking water systems 

$6.5m to Big Water project;  S-578; S-258; S-257; S-615 
(#429);T-1238 (#1443) 

Regulation utilities, telecom, 
auto transport 

Regulate utility, telecommunications, 
transportation rates; inspect gas pipelines 

Salish Networks registered with UTC as 
competitive telecom. company  

S-613 (#944, 945, 947, 949) 

Agriculture: food assistance  Food assistance program funds food 
banks and food voucher programs 

Tulalip allocated $25,000 in vouchers 
for food assistance in 2014 

S-613 (#1380, 1385-1387) 

Ecology  Protects and regulates air, shorelines, 
water, toxics cleanups, water supply; 
administers state and federal grants 

Assist QCV in-lieu-fee program; state 
grant for Qwuloolt Estuary ($398,100); 
Reviewed I-5, 116th Street project 

S-581 

WDFW: licensing, mgmt. 
fish/wildlife 

Preserve, protect, perpetuate, manage 
fish, wildlife in state, offshore waters 

Hunting, fishing licenses sold in QCV at 
Cabela’s, Walmart  

S-613 (#1382); S-615 
(#736-739) 

Recreation and Conservation 
Office 

Manage 20 grant programs for natural 
and outdoor recreation resources 

Administered grants to Tulalip for 
salmon projects totaling $3,410,536 

S-583 at 2; S-269 

State Parks Manage state park lands (RCW 79A.05) Discover Pass sold at Cabela’s in QCV S-613 (#1383) 
Regulation of gaming Enforce gaming laws; tribal compacts Background checks for Tulalip casinos S-586 
Liquor and cannabis 
regulation 

Enforce liquor, cannabis, tobacco, 
vaporizing laws 

Tulalip collects, retains cigarette taxes 
under compact; concurrent liquor 
jurisdiction in QCV 

S-592; S-593; S-602 
(#178,183) 
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Chart B: Snohomish County Government Services 

Snohomish County Government Services1  
Service/Programming to Taxpayers Required by Law? County’s Service Area Citation to Record 
911    
Call-taking & dispatch funding2  Countywide C-178 (4:7-13), C-187 (4:19-5:6), C-

188 (#1158) 
Countywide 911 call mapping RCW 38.52.520 Countywide C-178 (2:1-4, 2:14-3:2) 
Sheriff’s Office    5/21 Tr. 38-89, C-180, C-185 

Patrol and 911 response RCW 36.28.010 Unincorporated areas3 C-180 (#1267) 
Pawn Slips,4 Pistol Transfers, 
Background Checks 

 Countywide C-63, C-176 (4:7-9), C-177 (2:9-13, 
22-25) 

Jail RCW 70.48.230 Countywide5 C-180 (#1063-1064, 1066, 1075, 
1082) 

Prosecutor’s Office    
Adult prosecution RCW 36.27.020 Countywide6 & 

unincorporated areas7 
C-181 (2:9-18), C-182 (#1022, 
1026-1027)  

Juvenile prosecutions Ch. 13.40 RCW Countywide C-181 (5:1-3), C-182 (#1022, 1027) 
Child support enforcement  Countywide C-201 (2:10-16; 5:4-12), C-202  

Office of Public Defense  U.S. Const., amend. VI; Wa. Const. 
art. I, §22; ch. 10.101 RCW 

Countywide C-27, C-191, C-192 

Court services  Countywide  
District Court Wa. Const. art. IV, §1; tls. 3, 12 RCW Countywide8 C-7, C-164, C-165 
Superior Court, Juvenile Court, 
and Clerk’s Office 

Wa. Const. art. IV, §§1, 5, 6, 26; title 
13 RCW; chs. 2.08, 2.32, 2.36 RCW 

Countywide C-6, C-172, C-173, C-199, C-200 

                                                           
1 For additional and detailed information, see department overviews and program description sections by department in the 2015 Budget Books (C-4). 
2 911 call-taking and dispatch is performed by Snohomish County 911 (formerly known as SNOPAC911), a separate legal entity not part of County government. 
Snohomish County government provides funding for all 911 call-taking in Snohomish County and its share of dispatch services. 
3 Within Tulalip Reservation, subject to Cooperative Law Enforcement Agreement. T-447. 
4 Cabela’s at Quil Ceda Village is the only business in Snohomish County that uses this service. 
5 The cities of Marysville and Lynnwood also operate correctional facilities. The County receives some reimbursement for misdemeanor cases. 
6 The County is responsible for all felony prosecution within Snohomish County. 
7 Except for cases involving tribal members, the County is responsible for all misdemeanor prosecution within unincorporated areas of the County, including 
the Tulalip Reservation. The County also provides misdemeanor prosecution services within those cities that contract for such service. 
8 Some cities also operate their own municipal courts for purposes of prosecuting misdemeanors and infractions. 
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Chart B: Snohomish County Government Services 

Service/Programming to Taxpayers Required by Law? County’s Service Area Citation to Record 
Coroner/medical examiner  RCW 36.24.155 & .190 Countywide C-189, C-190 
Emergency management/search 
and rescue 

RCW 38.52.070 & .400 Countywide C-184 (#1304, 1307, 1308), C-195, 
C-196 

Public Works    
Road maintenance and 
improvement 

RCW 36.75.020, ch. 36.80 RCW Unincorporated (County 
roads) 

C-167, C-168, C-169, C-170, C-41, 
C-43, C-44, C-45, C-46; 5/18 Tr. 
52:25-53:21, 98:3-9, 102:18-105:3, 
107:17-111:22, 112:9-113:2 

Transportation planning RCW 36.70A.070(6), .108 Unincorporated; countywide 
regional role 

C-167 (#887, 882, 889); 5/18 Tr. 
53:22-58:9, 98:17-100:8 

Solid waste management  Countywide except within 
Tulalip Reservation 

C-166 (#908-912) 

Surface water management  Unincorporated areas except 
within Tulalip Reservation 

C-55, C-166 (#898-899, 903-904); 
5/18 Tr. 72:13-73:24, 76:1-12 

Other Services    
Airport  Countywide C-187, C-188 
Animal control  Unincorporated9 C-197, C-198 (#227-231) 
Comprehensive land use 
planning, permitting, code 
enforcement  

RCW 36.70A.040; RCW 19.27.050, 
RCW 58.17.060, RCW 90.58.050 & 

.140(3) 

Unincorporated areas14 C-19, C-22, C-171 (#90, 840-843, 
847-852); 5/18/18 Tr. 147:14-
148:2, 149:20-150:2 

Document recording Ch. 65.04 RCW; RCW 36.22.010 Countywide C-197, C-198 (#232-236) 
Economic development  Countywide C-187 (5:8-7:20), C-188 (#469, 

472), C-10 
Elections & voter registration Wash. Const. art. VI, §1; RCW 

29A.04.216; RCW 29A.08.105  
Countywide C-174, C-175 

Fire Marshal RCW 43.44.050(1)(b) Unincorporated areas10 C-171 (#853-856) 
Human services  Countywide C-204 (#410-414, 1399) 
Involuntary civil commitment Chs. 70.05, 71.34 RCW Countywide C-182 (#1044); Dkt. 190-1 (#1045) 

                                                           
9 Provided in unincorporated areas of the County, but excluding tribal trust lands and/or animals owned by tribal members. 
10 Provided in unincorporated areas of the County, but excluding tribal trust lands or lands owned by a tribe or tribal members except when requested. 
5/18/18 Tr. 154:4-155:12 
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Chart B: Snohomish County Government Services 

Service/Programming to Taxpayers Required by Law? County’s Service Area Citation to Record 
Parks  Unincorporated11 C-204 (#474, 476-477) 
Snohomish Health District 
funding12  

RCW 70.05.130; RCW 70.12.025; 
RCW 70.46.080 & .085 

Countywide C-204 (#454, 457-460) 

Specialty business licenses13   Unincorporated areas14 C-197 
Tax assessment & collection Title 84 RCW; ch. 36.29 RCW  Countywide C-204 (#237-239, 243-245) 

 
Utilities Services within Snohomish County 

Utility Service 
to Taxpayers Service provider 

Service 
supported by 

taxes? 
Service provision area Citation to Record 

Electrical  Snohomish County 
Public Utility District15 

No, supported 
by customers/ 

ratepayers 

Countywide, including QCV C-171 (#258, 263); T-302, T-304; 5/16 Tr. 131:14-
22, 132:23-133:3, 5/18 Tr. 152:22-153:21; C-203; 
5/22 Tr. 103:13-107:6, 108:15-109:20, 112:7-15 

Natural gas  Puget Sound Energy No, supported 
by customers/ 

ratepayers 

Countywide, including QCV 
 

C-171 (#265); 5/18 Tr. 152:22-153:21; C-203; 5/22 
Tr. 103:13-107:6, 108:15-109:20, 112:7-15 

Water  Cities, water districts, 
private associations 

and Tulalip 

No, supported 
by customers/ 

ratepayers 

Within provider’s boundaries C-171 (#258, 260); 5/18 Tr. 152:22-153:21; C-203; 
5/22 Tr. 103:13-107:6, 108:15-109:20, 112:7-15 

Wastewater  Cities, sewer and 
water districts, and 

Tulalip 

No, supported 
by customers/ 

ratepayers 

Within provider’s boundaries C-171 (#258, 262); 5/18 Tr. 152:22-153:21; 
C-203; 5/22 Tr. 103:13-107:6, 108:15-109:20, 
112:7-15 

Telecom  Various private entity 
providers and Tulalip 

No, supported 
by customers/ 

ratepayers 

Countywide, including QCV 
 

T-1216 (#564, 609, 610); S-613 (#949); 5/15 Tr. 
33:11-16; 5/16 Tr. 46:21-47:15, 5/18 Tr. 152:22-
153:21; C-203; 5/22 Tr. 103:13-107:6, 112:7-15 

 

                                                           
11 Although the County operates parks only in the unincorporated areas of Snohomish County, parks are open to general public without regard to residency. 
12 Snohomish County is required by law to provide funding to the Snohomish Health District, which is a separate legal entity from the County. 
13 Limited to kennels, massage parlors, pawnbrokers and secondhand dealers, and adult businesses. 
14 Provided in unincorporated areas of the County, but excluding tribal trust lands or lands owned by a tribe or tribal members. 
15 The Snohomish County PUD is not part of County government. C-171 (#263). It is a municipal corporation under Wash Rev. Code 54.04.020. 
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Chart C: Tulalip Governmental Services 
 

Program/Department Service Provision Citation 
Adult Services Higher Education Tribal members T-1064 at 5 
Adult & Family Mental Wellness Tribal members, other natives, spouses and 

parents of tribal members 
C-205 (#418) 

Child welfare services 
(beda?chelh) 

Tribal member children, native children, and 
their families 

C-205 (#428) 

Tulalip Early Learning Academy Tribal members and Tulalip community T-1064 at 11 
Chemical Dependency Tribal members and non-member parents C-205 (#415) 
Child and Family Mental 
Wellness 

Tribal members, other natives, and non-native 
stepchildren 

C-205 (#415) 

Child Support If party in a case is a tribal member T-1064 at 18 
Children’s Advocacy Center Tulalip member children and non-member 

children victimized on the Tulalip Reservation 
C-205 (#425) 

Elder Protection Tribal members C-205 (#419) 
Family Haven (excluding 
Smoking Cessation) 

Tribal members, native children, and non-
member parents 

T-1064 at 25-26 

Forestry Tulalip community T-1064 at 29-30 
Salmon Hatchery General public T-1064 at 33 
Healing Lodge Tribal members and other natives C-205 (#423) 
Health Clinic Tribal members T-1064 at 36 
Hilbulb Cultural Center General public T-1064 at 38-39 
Homeless Shelter Tribal members T-1064 at 40 
Legacy of Healing Advocacy 
Center and Safe House 

Tribal members, other natives, and non-Indians 
living in the Tulalip community 

C-205 (#424) 

Lushootseed Tulalip community T-1064 at 44 
Natural and Cultural Resources 
& Wildlife 

Tribal members T-1064 at 45, 64 

Office of the Reservation 
Attorney & Tulalip Tribal Court 

Tribal members, non-member parents, and 
other natives 

T-1064 at 49, 59; 
C-205 (#1002) 

Planning Tribal members T-1064 at 48-50 
Tax & Licensing General public on Tulalip Reservation T-1064at 48-50 
Tulalip Police Department General public on Tulalip Reservation, subject 

to limitations on jurisdiction 
T-1064 at 51; T-
447; C-61 

Problem Gambling & Smoking 
Cessation 

General public T-1064 at 25, 53 

Public Works General public on Tulalip Reservation T-1064 at 54 
Solid Waste, Recycling & Utilities Tulalip community T-1064 at 55, 62 
TANF 477 Tribal members T-1064 at 56 
Tribal Employment Rights Office Primarily tribal members; vocational program 

accepts non-members 
T-1064 at 57 

Veterans Tribal members T-1064 at 63 
Youth Services Activities, 
Finance & K-12 Education 

Native students and families T-1064 at 65, 68 

Youth Services Homework 
Support 

Tribal member children and children attending 
Marysville School District schools 

T-1064 at 67 

 

45

Case 2:15-cv-00940-BJR   Document 242   Filed 06/08/18   Page 48 of 48


	Charts
	Chart A State
	Chart B County
	Chart C

	CoverCaptionPage
	Defs'Post-TrialBrief
	I. INTRODUCTION
	II. STATEMENT OF ISSUES
	III. FACTS
	IV. ARGUMENT
	A. Where Comprehensive Federal Regulation And Direct Tribal Involvement in the Taxed Activity Is Lacking, the Supreme Court and Circuit Courts Do Not Preempt State and Local Taxes Under Bracker.
	B. Imposing the State and County taxes on Non-Indians Does Not Undermine Federal Interests Or Regulatory Schemes.
	C. The State and County Have an Interest in Raising Revenues and Provide the Vast Majority of the Government Services to the Non-Indian Taxpayers.
	1. The State provides public goods and other government services to the taxpayers in return for tax revenue.
	2. Government services also directly benefit the commerce at the Village.
	3. The State and County provide transportation networks, which are critical to any commercial enterprise.
	4. The State and County provide important law and justice services.
	5. The County provides other services, both on and off the Reservation, that benefit the community, including Tulalip.
	6. Snohomish County has some special revenue-raising considerations.
	7. Plaintiffs’ arguments about lack of State and County interests are without merit.

	D. Tulalip’s Governmental and Revenue Raising Interests are Insufficient to Preempt State and Local Taxes.
	1. Tulalip does not play a significant role in the taxed transactions.
	2. Tulalip did not create the value being taxed.
	3. Bracker is not based on the theory of economic policy incentives.
	4. Tulalip does not have a “compelling and overwhelming” governmental interest in raising tax revenues in connection with its commercial development.
	5. Dr. Kalt’s IMPLAN study is not helpful to the Court.
	6. Tulalip is not suffering economic harm.
	7. Tulalip and QCV already collect tax revenues, and could collect more.

	E. The State and County Taxes Imposed on Non-Indians in the Village Do Not Infringe on Tulalip’s Sovereignty or Interfere with Its Self-Governance.
	F. The Court’s Authority Does Not Include Splitting Any of the Taxes Between Tulalip and the State and County.

	V. CONCLUSION




