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i 

SUMMARY OF THE CASE 

 Plaintiffs’ appeal seeks reversal of the trial court’s dismissal of their complaint 

and denial of summary judgment. (1)  The Supremacy Clause is violated when Indian 

Child Welfare Act (ICWA) and ICWA regulations preempt the Department of 

Human Service’s Manual (Manual) which transfers Indian children of a non-Indian 

parent to a tribe, despite the objections of non-Indian relatives, when the county 

under the Manual transfers the Indian children to the tribe without state court due 

process.  (2)  The Manual requiring automatic transfer of the Indian children of a non-

Indian parent to a tribe, even when the non-Indian parent objects to the transfer, 

violates federal constitutionally-protected and statutorily-protected due process rights 

when the county transfers the Indian children to the tribe without state court due 

process. (3)  A Public Law 280 tribal court does not have original jurisdiction over an 

Indian child who is a child of a non-Indian parent objecting to tribal jurisdiction when 

the tribe has failed to successfully apply under ICWA, 25 U.S.C. § 1918(a). (4)  A 

Public Law 280 tribal court does not have jurisdiction to transfer an Indian child of a 

non-Indian parent to another tribe when the tribe has failed to successfully apply 

under ICWA, 25 U.S.C. § 1918(a). (5) No tribal court has original jurisdiction over a 

child residing off the reservation when a non-Indian parent objects.  (6) The district 

court has jurisdiction over Plaintiffs’ claims for prospective relief against the tribal 

courts and their officials.  The Appellant respectfully request 30 minutes for oral 

argument.  
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CORPORATE DISCLOSURE STATEMENT 

Under Federal Rule of Appellate Procedure Rule 26.1 and Local Rule 26.1A, 

each of the named Appellants is an individual and is not a corporate entity. Appellants 

do not have a current interest in any corporation nor are otherwise affiliated with any 

corporate entity regarding this appeal.  
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JURISDICTIONAL STATEMENT 

On March 27, 2018, the United States District Court for the District of 

Minnesota issued a final decision dismissing the complaint, denying the summary 

judgment motion as moot and adopting the Report and Recommendation dated 

December 5, 2017,  and having jurisdiction under 28 U.S.C. § 1331 and 42 U.S.C. § 

1983. The appellate court has jurisdiction under 28 U.S.C. § 1291 regarding all final 

decisions of the district courts of the United States. Plaintiffs filed the Notice of 

Appeal on April 3, 2018 based on the district court’s dismissal of the underlying 

complaint and denial of the Plaintiffs’ motion for summary judgment as moot. The 

district court’s judgment is final as to all Plaintiffs’ claims. 
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STATEMENT OF ISSUES 

I. 
Whether there is a violation of the Supremacy Clause when ICWA and 
ICWA regulations preempt the Manual which transfers Indian children 
of a non-Indian parent to a tribe, despite the objections of non-Indian 
relatives, when the county under the Manual transfers the Indian 
children to the tribe without notice, an administrative hearing, or a state 
judicial proceeding to adjudicate a legal or factual justification for the 
transfer of the Indian children to the tribe. 
 
Apposite cases:  Doe v. Mann, 415 F.3d 1038 (9th Cir. 2005); California v. Cabazon 
Band of Mission Indians, 480 U.S. 202 (1987) and Bryan v. Itasca County, Minnesota, 
426 U.S. 373 (1976).   
 
Apposite constitutional provisions, statutes and regulations: U.S. Constitution, 
Art. VI, cl. 2, Supremacy Clause; ICWA, 25 U.S.C. § 1911; 25 C.F.R. § 
23.106(b), 81 FR 38867 (Jun. 14, 2016).  
 

II.  
After a county places an Indian child of a non-Indian parent under an 
emergency protective 72-hour hold authorized under state court rules 
which require the child be released to parents unless an emergency 
protective care hearing is held, whether the Manual to automatically 
transfer the Indian children of a non-Indian parent, to a tribe, even when 
the non-Indian parent objects to the transfer, violate federal 
constitutionally-protected and statutorily-protected due process rights 
when the county transfers the Indian children to the tribe without 
notice, an administrative hearing, or a state judicial proceeding to 
adjudicate a legal or factual justification for the transfer of the Indian 
children to the tribe. 
 
Apposite constitutional provisions, statutes and regulations:  Troxel v. Granville, 
530 U.S. 57 (2000); Alsager v. District Court of Polk County, Iowa (Juvenile 
Division), 406 F.Supp. 10 (D.C.Iowa 1975), aff’d 545 F.2d 1137 (8th Cir. 1976); 
Doe v. Mann, 415 F.3d 1038 (9th Cir. 2005). 
 
Apposite constitutional provisions, statutes and regulations:  U.S. Constitution, 
Amend. XIV, sec. 1, Due Process Clause; U.S. Constitution, Art. VI, cl. 2, 
Supremacy Clause; 42 U.S.C. § 1983; ICWA, 25 U.S.C. § 1911; 25 C.F.R. § 
23.106(b), 81 FR 38867 (Jun. 14, 2016). 
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III. 
Whether a Public Law 280 tribal court has jurisdiction over an Indian 
child who is a child of a non-Indian parent objecting to tribal jurisdiction 
when the tribe has failed to successfully apply for exclusive and referral 
jurisdiction from the Department of the Interior under ICWA. 
 
Apposite cases:  Doe v. Mann, 415 F.3d 1038 (9th Cir. 2005); California v. Cabazon 
Band of Mission Indians, 480 U.S. 202 (1987) and Bryan v. Itasca County, Minnesota, 
426 U.S. 373 (1976).   
 
Apposite constitutional provisions, statutes and regulations: U.S. Constitution, 
Art. VI, cl. 2, Supremacy Clause; ICWA, 25 U.S.C.  §§ 1911, 1918; 25 C.F.R. § 
23.106(b), 81 FR 38867 (Jun. 14, 2016).  

 
 

IV. 
Whether a Public Law 280 tribal court has jurisdiction to transfer an 
Indian child of a non-Indian parent to another tribe, over the non-Indian 
parent’s objection, when the tribe has failed to successfully apply for 
exclusive and referral jurisdiction from the Department of the Interior 
under ICWA. 
 
Apposite cases:  Doe v. Mann, 415 F.3d 1038 (9th Cir. 2005); California v. Cabazon 
Band of Mission Indians, 480 U.S. 202 (1987) and Bryan v. Itasca County, Minnesota, 
426 U.S. 373 (1976).   
 
Apposite constitutional provisions, statutes and regulations: U.S. Constitution, 
Art. VI, cl. 2, Supremacy Clause; ICWA, 25 U.S.C.  §§ 1911, 1918; 25 C.F.R. § 
23.106(b), 81 FR 38867 (Jun. 14, 2016).  
 
 

V. 
Whether any tribal court has original jurisdiction over a child residing off 
the reservation when a non-Indian parent objects. 
 
Apposite cases:  Doe v. Mann, 415 F.3d 1038 (9th Cir. 2005);  California v. Cabazon 
Band of Mission Indians, 480 U.S. 202 (1987) and Bryan v. Itasca County, Minnesota, 
426 U.S. 373 (1976).   
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Apposite constitutional provisions, statutes and regulations: U.S. Constitution, 

Art. VI, cl. 2, Supremacy Clause; Indian Child Welfare Act of 1978 (ICWA), 92 

Stat. 3069, 25 U.S.C. §§ 1901–1963; 25 C.F.R. § 23.106(b), 81 FR 38867 (Jun. 

14, 2016).  

 
VI. 

Whether the District Court had jurisdiction over Plaintiffs’ claims for 
prospective relief against the tribal courts and their officials? 
 
Apposite cases:  N. States Power Co. v. Prairie Island Mdewakanton Sioux Indian 
Cmty., 991 F.2d 458 (8th Cir. 1993); Puerto Rico Aqueduct and Sewer Authority v. 
Metcalf, 506 U.S. 139 (1993).  
 
Apposite constitutional provisions, statutes and regulations: U.S. Constitution, 

Art. VI, cl. 2, Supremacy Clause; ICWA, 25 U.S.C. § 1911; 25 C.F.R. § 

23.106(b), 81 FR 38867 (Jun. 14, 2016).  
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STATEMENT OF THE CASE 

 Appellants seek reversal of the lower court’s dismissal of their complaint and 

denial of their summary judgment motion as moot.1   The Minnesota Department of 

Human Services (Department) is violating the Due Process Clause, as interpreted by 

the federal courts in cases like Troxel and Alsager,2 by not providing a non-Indian 

parent notice and opportunity to be heard in a state court proceeding before the 

county transfers an Indian child to the tribe under the Manual.3  The Manual is 

preempted by ICWA and ICWA regulations which require that non-Indian relatives 

receive notice and opportunity to object in state court proceedings prior to a county 

transferring an Indian child to a tribe: 

(b) Transfer of proceedings; declination by tribal court 
In any State court proceeding for the foster care placement of, or termination 
of parental rights to, an Indian child not domiciled or residing within the 
reservation of the Indian child's tribe, the court, in the absence of good cause 
to the contrary, shall transfer such proceeding to the jurisdiction of the tribe, 
absent objection by either parent, upon the petition of either parent or the 
Indian custodian or the Indian child's tribe: Provided, That such transfer shall be 
subject to declination by the tribal court of such tribe. 

 

                                                 
1 ADD 1-11 (District Court Opinion and Order (Mar. 27, 2018)); ADD 12-35 (Report 
and Recommendation (Dec. 5, 2018). 
2 Troxel v. Granville, 530 U.S. 57, 65-77 (2000); Alsager v. District Court of Polk County, 
Iowa, 406 F.Supp. 10 (D.C.Iowa 1975), aff’d 545 F.2d 1137 (8th Cir. 1976).  
3 ADD 36-38 (Indian Child Welfare Manual at 25-27); APP 138-199 (Indian Child 
Welfare Manual). 
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25 U.S.C. § 1911(b).4  The Manual circumvents ICWA by transferring children to 

tribes without having a state court hearing—which violates constitutional due process 

and ICWA.5 

 The Manual is not the result of a deliberative legislative process.6  The Manual 

is not the result of a deliberative rule-making process.7  The Manual is merely a 

compilation of Department’s written policies.8  There is no record evidence that the 

Department sought any input from non-Indian parents of Indian children in 

Minnesota prior to adopting the Manual.9   

 The Manual has spawned the creation of an organization called Americans for 

Tribal Court Equality, consisting of non-Indian relatives of Indian children in 

Minnesota.10  Americans for Tribal Court Equality have filed a related, subsequent 

lawsuit in District Court.11  That litigation has been stipulated by the parties to be 

stayed pending outcome of this appeal.12     

Further, the Manual does not distinguish between Public Law 280 tribes who 

have successfully petitioned under 25 U.S.C.  § 1918(a) for exclusive and referral 

                                                 
4 ADD 39 (25 U.S.C. § 1911(b)). 
5 Compare ADD 39 (25 U.S.C. § 1911(b)) with ADD 36-38 (Indian Child Welfare 
Manual at 25-27). 
6 APP 142. 
7 Id. 
8 Id. 
9 Id. 
10See https://atcenow.org. 
11 Americans for Tribal Court Equality, et al. v. Emily Piper, et al., Case No. 17-CV-4597 (D. 
Minn. filed Oct. 10, 2017).   
12 Id. 

Appellate Case: 18-1723     Page: 14      Date Filed: 05/30/2018 Entry ID: 4667271  

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=25USCAS1918&originatingDoc=Ic4f83640f87a11d9b386b232635db992&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)#co_pp_8b3b0000958a4


7 

jurisdiction and those Public Law 280 tribes who have not.13  In this case, Shakopee 

Mdewakanton Sioux Community (SMSC) does not have jurisdiction over C.P. and 

C.H. because SMSC has not successfully petitioned the Department of the Interior 

under 25 U.S.C.  § 1918(a) for exclusive or referral jurisdiction.14 Congress expressly 

incorporated in 25 U.S.C.  § 1918(a) a process for Public Law 280 tribes to reassume 

exclusive civil adjudicative jurisdiction over child custody proceedings like non-Public 

Law 280 tribes: 

Any Indian tribe which became subject to State jurisdiction 

pursuant to the provisions of the Act of August 15, 1953 

(67 Stat. 588), as amended by Title IV of the Act of April 

11, 1968 (82 Stat. 73, 78) [Public Law 280], or pursuant to 

any other Federal law, may reassume jurisdiction over child 

custody proceedings. Before any Indian tribe may reassume 

jurisdiction over Indian child custody proceedings, such 

tribe shall present to the Secretary for approval a petition to 

reassume such jurisdiction which includes a suitable plan to 

exercise such jurisdiction.15  

 
As stated by the Ninth Circuit in Doe v. Mann, through use of the term “reassume,” 

Congress manifested its awareness that states would continue to exercise exclusive 

jurisdiction over child custody proceedings involving children of Public Law 280 

tribes.16 Under 25 U.S.C. § 1918(a), Congress provided Public Law 280 tribes, such as 

                                                 
13 ADD 36-38. 
14 ADD 40. 
15 Id. 
16 ADD 42 (28 U.S.C. § 1360 (“Public Law 280”)); Mann, 415 F.3d at 1065. 
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SMSC, the opportunity to reassume exclusive jurisdiction by following a detailed 

procedure including an application to the Department of the Interior.17  

 SMSC’s failure to act under the law has legal consequences in this case.  If 

SMSC wants to have jurisdiction over Indian children such as C.H., SMSC needs to 

successfully apply to the Department of the Interior under 25 U.S.C. § 1918(a) to 

reassume exclusive and referral jurisdiction.18 SMSC has not done so.19 So, until SMSC 

does successfully apply for exclusive and referral jurisdiction, SMSC does not have 

jurisdiction of its Indian children off or on its reservation.20  Nonetheless, the Manual 

requires Scott County to transfer Indian children like C.P. and C.H. to SMSC without 

reference to SMSC’s status as lacking jurisdiction over its Indian children under 25 

U.S.C. § 1918(a).21 

As to the specific facts of this case, Plaintiff Kimberly Watso is the non-Indian 

biological mother of her two minor children C.H. and C.P.22 As the mother of her 

two children, Ms. Watso has sought to do what is in their best interests—regarding 

their health, welfare, and safety.23 Prior to and since the start of her unfortunate 

interaction with the Manual, Scott County, and the SMSC and Red Lake Band of 

                                                 
17 Id. 
18 ADD 40. 
19 Id. 
20 Id. 
21  ADD 36-38. 
22 APP 131. (Kimberly Watso Declaration ¶2 (Nov. 21, 2017) (Watso Decl.)). 
23 Id.  ¶3. 
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Chippewa Indians (Red Lake Band), her decisions regarding their future have been 

made based upon her paramount concern for them.24   

C.P is the minor child of Kimberly Watso and Donald Perkins.25  C.P. is a 

member of the Red Lake Band.26  C.P. is not an SMSC member.27  

C.H. is the minor child of Kimberly Watso and Isaac Hall.28  C.H. is a member 

of SMSC.29  C.H. is not a member of Red Lake Band.30 

Ms. Watso has contended since the time of her troubles with the Manual and 

Scott County, neither of her children, C.H. and C.P., resided nor was domiciled within 

the reservation boundaries of Red Lake Band nor that of SMSC. 31  

Important to Ms. Watso and to her children is Kaleen Dietrich, C.H.’s and 

C.P.’s maternal grandmother. Ms. Dietrich resides in Scott County, Minnesota.32 

During part of the pendency of this federal action, C.H. has been under the care of an 

SMSC tribal member by tribal court order—a paternal great aunt of C.H.33  

                                                 
24 Id. ¶3. 
25 Id. ¶4 
26 Id. ¶4. 
27 Id. ¶4 
28 Id. ¶5. 
29 Id. ¶5. 
30 Id. ¶5. 
31 Id. ¶6. 
32 Id. ¶7. 
33 Id. ¶7. 

Appellate Case: 18-1723     Page: 17      Date Filed: 05/30/2018 Entry ID: 4667271  



10 

The Plaintiffs’ claims are principally based on the Manual and Scott County’s 

actions thereunder. The Manual dictates a mandatory transfer of the Indian child to 

the tribe. For example:  

[A] local social service agency shall refer any proposed Indian child 
custody proceeding involving an Indian child to the tribal social 
service agency for appropriate proceedings in tribal court.34 
 

The Manual dictates the transfer occur without a state court hearing.  The Manual also 

places additional requirements on objecting non-Indian parents beyond the ICWA, 

including, an objecting parent’s objection must be in writing:  

Local social service agencies shall give written notice of any 
referral pursuant to this subparagraph to a child’s parent(s) or 
Indian guardian, designated tribal representative and tribal court, 
and shall make the referral unless: 
 

(1) A local social service agency, after consulting 
with a designated tribal representative, concludes 
that there is good cause to the contrary; 

 
(2) Either parent of a child objects, in writing, to the 

referral; or 
 

(3) A designated tribal representative declines, in 
writing, to accept the referral or the tribal court 
declines, in writing, to accept jurisdiction over a 
proposed proceeding.35 

 
On or about February 24, 2015, Scott County, working with local law 

enforcement, put a 72 hour administrative hold on C.H. due to an alleged head 

                                                 
34 ADD 36-37 (Dept. Manual 26, § 3.4, 4.a (emphasis added)). 
35 Id. at 37. 
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injury–a 72 hour administrative hold which eventually also included C.P.36 Scott 

County acted according to a court rule in taking possession of C.H. and C.P. for up to 

72 hours. Rule 30.01 of the Minnesota Rules of Juvenile Protection Procedure require 

a hearing within 72 hours of when a county takes possession of a child from the 

child’s parents: 

Rule 30.Emergency Protective Care Hearing 
30.01 Timing 
Subdivision 1. Generally. 
The court shall hold an emergency protective care hearing within seventy-two 
(72) hours of the child being taken into emergency protective care unless the 
child is released pursuant to Rule 29. The purpose of the hearing shall be to 
determine whether the child shall be returned home or placed in protective 
care. 
 

 However, instead of Scott County immediately scheduling a state court hearing, 

on the next day, February 25th, Scott County officials, pursuant to the Manual, 

transferred C.P. and C.H. to SMSC’s social service agency. The transfer of C.P. and 

C.H.  from Scott County to SMSC was caused by the Manual  where “prior to 

initiating any such proceeding in [state] court” the “local social service agency shall 

refer any proposed child custody proceeding involving an Indian child to the tribal 

social service agency for appropriate proceedings in tribal court.”37 

Neither the Department of Human Services nor Scott County met with Ms. 

Watso before the County’s transfer of C.P. and C.H. to SMSC. Neither held a hearing 

of any kind. Neither provided notice regarding the DHS policy or of the Scott County 

                                                 
36 Id. ¶8. 
37 See APP 33, Plts. Compl. ¶129, Dckt. No. 1. 
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transfer decision. No one gave Ms. Watso notice of available ICWA state court rights 

or of her right to object in state court to Scott County’s transfer of C.P. and C.H. to 

SMSC.38 

On February 25, 2015, in response to Scott County’s transfer of C.H. and C.P. 

to SMSC, SMSC accepted possession of C.P. and C.H. from Scott County.  No state 

court ICWA proceeding preceded transfer of possession of C.P. and C.H. from Scott 

County to the tribe.39 Because of Scott County’s administrative transfer of possession 

of C.P. and C.H. to SMSC, SMSC’s tribal court proceedings took jurisdiction over 

C.P. and C.H. without an antecedent state court ICWA proceeding transferring the 

child to the tribe.40 Ms. Watso objected to Scott County’s administrative transfer of 

C.P. and C.H. to SMSC and objected to SMSC tribal court jurisdiction on the basis 

there was no antecedent state court ICWA proceeding and no state court ICWA 

transfer to the tribe,41 but to no avail.42 

As a result of Scott County’s administrative transfer of C.P. and C.H. to SMSC, 

Ms. Watso in 2016 would commence a federal habeas corpus action, Kimberly Watso v. 

John Jacobson, et al., U.S. District Court Case No. 16-CV-0983 (filed Apr. 14, 2016),  to 

at least dissolve SMSC’s grip on C.P. who was not a member of the SMSC. The 

child’s biological father, Donald Perkins, is a member of the Red Lake Band—not 

                                                 
38 APP 132, Watso Decl. ¶9. 
39 Id. ¶10. 
40 Id.  
41 Id.  
42 Id. 
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SMSC. The federal habeas corpus petition was against SMSC for asserting jurisdiction 

over C.P. who, as previously noted, was not a member of SMSC.43 The expensive 

litigation in U.S. District Court lasted about 10 months including an evidentiary 

hearing.  On the eve of the district court issuing a ruling on the habeas corpus petition 

after the evidentiary hearing, SMSC tribal court invited the Red Lake Band to 

participate in the SMSC proceedings, ultimately encouraging Red Lake Band to take 

C.P. Once Red Lake Band obliged SMSC, the SMSC Tribal Court then transferred 

C.P. to Red Lake Band. On January 17, 2017, the SMSC tribal court dismissed its 

child custody proceeding involving C.P. based on Red Lake Band’s motion to take 

C.P., but not the child custody proceeding involving C.H.44 Ms. Watso objected to 

SMSC’s transfer of C.P. to Red Lake Band.    

Nonetheless, the Red Lake Band took C.P., even though C.P. was not 

domiciled nor was a resident of Red Lake Band reservation.45 Notably, the record is 

also devoid of any state court proceeding regarding C.P. at the time of the SMSC’s 

transfer of C.P. to Red Lake Band. On February 10, 2017, the federal petition for 

habeas corpus against SMSC regarding C.P. was dismissed, pursuant to stipulation, as 

moot because SMSC had transferred C.P. to Red Lake Band.   

                                                 
43 Id. ¶13. 
44 Id. ¶13. 
45 Id. ¶13. 
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SMSC’s transfer of C.P. to Red Lake Band caused three events.  First, the 

federal habeas corpus petition became moot.46 Second, the Red Lake Band tribal court 

eventually placed C.P. under the child’s maternal-grandmother’s care, Ms. Dietrich.47  

Third, in late 2017, the Red Lake Band tribal court by court order gave full legal and 

physical custody—without restrictions—to Ms. Dietrich. In turn, the Red Lake Band 

court order energized Ms. Watso’s desire to reunite the two brothers with their 

common maternal grandmother.  

Currently, unnecessarily, while C.P. is with his maternal grandmother, C.H. 

remains apart from his brother C.P. The child C.H. remains under the care of a more-

distant tribal relative, an SMSC member, pursuant to an order of the SMSC Tribal 

Court according to the tribal code which prefers more-distant Indian relatives over 

non-Indian maternal grandmothers.48 Much to the dismay of both Ms. Watso and Ms. 

Dietrich, the separated brothers only see each other under very limited circumstances 

once every two weeks.49 Ms. Watso and Ms. Dietrich do not see much rational or 

benefit of these limited visits.50 These visits are insufficient to encourage family 

relationships or bonding between brothers.51 Moreover, Ms. Dietrich has observed 

                                                 
46 Id. ¶15. 
47 Id. ¶14. 
48 Id. ¶15. 
49 APP 134-135, Kaleen Dietrich Decl. ¶4. 
50 Id. 
51 Id. at 5. 
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notable behavioral issues regarding C.H.52 Whether there may be some question as to 

the behavioral issues being attributed to SMSC experiences, mother Ms. Watso and 

grandmother Ms. Dietrich, who has brought up several children herself, do not 

believe the separation of the brothers is healthy or in their best interests as siblings.53 

Having expressed a concern for the health, welfare, and care of C.H. because of the 

unnecessary separation between the brothers, Ms. Dietrich has been and is still willing 

and able to care for both brothers.54   

On March 27, 2018, the United States District Court for the District of 

Minnesota issued a final decision dismissing the complaint, denying the summary 

judgment motion as moot and adopting the Report and Recommendation dated 

December 5, 2017.55   The District Court, in the Order and the adopted Report and 

Recommendation, dismissed the complaint on the ground that the Constitution, 

ICWA and its regulations only apply to state and county child protection agencies 

when state court proceedings are started; if there are no pending state court 

proceedings, then the state and county child protection agencies are legally authorized 

to transfer Indian children to tribes without due process for non-Indian relatives.   

Essentially, the District Court adjudicated that the Constitution’s Due Process Clause 

and Supremacy Clause, ICWA and its regulations do not require state court due 

                                                 
52 Id. 
53 Id. 
54 Id.  
55 ADD 1-11; 12-35. 
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process prior to the state and county child protection agencies transferring Indian 

children to tribes.56 The District Court also decided that SMSC and Red Lake Band 

had jurisdiction over C.H. and C.P., respectively, and that the District Court had no 

jurisdiction over the Plaintiffs’ claims for prospective relief against the tribal courts 

and their officials.57  

SUMMARY OF ARGUMENT  

The Plaintiffs-Appellants seek a reversal of the district court decision 

dismissing the complaint and denying the Plaintiffs-Appellants’ summary judgment 

motion as moot.  Since the legal issue regarding the Supremacy Clause’s application of 

the Indian Child Welfare Act of 1978 (ICWA), 92 Stat. 3069, 25 U.S.C. §§ 1901–1963 

and recent ICWA regulations, 25 C.F.R. § 23.101, et seq., 81 FR 38867 (Jun. 14, 2016) 

preempting the Minnesota Department of Human Services’ Indian Child Welfare 

Manual (Manual) is a pure legal issue and because there are no disputed material facts 

regarding that claim, the Court should hold that Plaintiffs are entitled to judgment as a 

matter of law on that claim.  Also, the Court should mandate that the judgment 

include an injunction that the C.P. and C.H. be immediately returned to Plaintiffs and 

that the tribal court and officials vacate and expunge their child protection orders 

regarding C.P. and C.H.  Then, the Court should remand the case to District Court to 

proceed accordingly on the remaining claims. 

                                                 
56 Id. 
57 Id. 
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The District Court adopted the reasoning of the Defendants that no state court 

pre-deprivation due process under the Constitution, ICWA or ICWA regulations is 

required because a state agency, not a state court, is transferring the Indian child to 

the tribe.  Under their reading of the Constitution and statutes, non-Indian relatives of 

the Indian child do not have a federal right to state court due process prior to the 

county’s transfer, under the Manual, of the child to the tribe. Under the Manual, the 

county’s transfer occurs without the non-Indian relatives having an opportunity to 

object in state court. For example, the District Court memorandum opinion and order 

at page 10 relies on the distinction that a county social protection worker, not a state 

judge, is transferring the Indian child to the tribe: 

In their Objection, Plaintiffs identify multiple instances where the Manual 
purportedly conflicts with ICWA or its regulations.  For example, Plaintiff 
contend that the Manual permits agencies to refer Indian children to tribes and 
that under § 1911(b), only state courts [not state/county agencies] can transfer 
proceedings to tribes.  But, as discussed above, there is no conflict; § 1911(b) 
applies only when a state court proceeding has been initiated.  

 
Similarly, the Report and Recommendation at pages 22 and 23 relies on the same 

logic; since county social workers defer to the tribal court’s “concurrent jurisdiction” 

when referring Indian children to tribes, non-Indian relatives do not have a right to 

state court due process under the Due Process Clause nor under ICWA and ICWA 

regulations prior to the county’s transfer of the Indian children to the tribes: 

The Manual reflects the State of Minnesota and DHS’s policy to defer to the 
concurrent jurisdiction of the tribal courts when a child welfare issue arises 
involving an Indian child.  Such a policy furthers the goals of ICWA, and 
complies with federal law. Because the plaintiff’s § 1983 claims against 
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Commissioner Piper and Scott County depend on the legally incorrect position 
that the Manual is inconsistent with ICWA and Public Law 280, the claims 
asserted in Count III fail as a matter of law, and should be dismissed. 
 

Plaintiffs disagree.  Any state or county transfer of a child to a tribe must be done 

according to due process requirements of the Due Process and Supremacy Clauses, 

ICWA and ICWA regulations.  The state and county do not escape constitutional and 

statutory due process requirements for their actions separating families because the 

state and county are “deferring” to tribes, instead of state courts, in appointing 

guardians for Indian children; ICWA and ICWA regulations specifically protect non-

Indian relatives’ rights to state court due process prior to the state’s and county’s 

transfer of a child to a tribe to appoint a guardian. 

The Plaintiffs are the non-Indian mother and non-Indian maternal 

grandmother of two boys, C.P. and C.H., and C.P. and C.H. themselves, who have 

different Indian fathers—one a member of SMSC and the other a member of Red 

Lake Band.  After a child protection complaint, Scott County child protection agency, 

pursuant to state court rules, took 72 hour possession of C.P. and C.H.  The court 

rules require that Scott County child protection, within the 72 hours, either start a 

district court action or release the children to the parents.   

However, in contradiction of the state court rules, the Manual instead requires 

a pre-court administrative transfer of an Indian child to the tribe without a state court 

hearing.  Scott County followed the Manual; thus, Scott County, without a hearing 

and opportunity for the Plaintiffs to object, administratively transferred C.P. and C.H. 
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to SMSC.  The Plaintiffs objected to Scott County’s transfer of C.P. and C.H. to 

SMSC and objected to tribal court jurisdiction on multiple grounds.  

The tribal court asserted jurisdiction anyway, eventually transferring C.P. to 

Red Lake Band where his father was a member, but only after expensive habeas 

corpus litigation proceedings in federal court,58 and eventually appointing a paternal 

great-aunt tribal member to be guardian of C.H. instead of the common maternal 

grandmother, Appellant Kaleen Dietrich, who was later appointed guardian of C.P. by 

Red Lake Band.  So, the Manual and Scott County’s actions thereunder caused family 

separation without state court due process of law. 

The Plaintiffs are entitled to judgment as matter of law on their claims.  First, 

there is a violation of the Supremacy Clause when ICWA and ICWA regulations 

preempt a state agency’s written policies that transfer Indian children of a non-Indian 

parent, who objects to tribal jurisdiction, to a tribe, when the state agency transfers 

the children to the tribe without notice, an administrative hearing, or a state judicial 

proceeding to adjudicate a legal or factual justification for the transfer of jurisdiction.  

Second, after a county places an Indian child of a non-Indian parent under an 

emergency protective 72-hour hold authorized under state court rules which require 

the child be released unless an emergency protective care hearing is held, the state 

policies for county child protection agencies to automatically transfer the Indian child 

                                                 
58 Kimberly Watso v. John Jacobson, et al., Case No. 16-CV-0983 (D. Minn. filed Apr. 14, 
2016). 
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of a non-Indian parent to a tribe, even when the non-Indian parent objects to tribal 

court jurisdiction, violate federal constitutionally-protected parental due process rights 

when the county agency then transfers the child to the tribe without notice, an 

administrative hearing, or a state judicial proceeding to adjudicate a legal or factual 

justification for the transfer of jurisdiction. Third, a Public Law 280 tribal court does 

not have jurisdiction over an Indian child who is a child of a non-Indian parent 

objecting to tribal jurisdiction when the tribe has failed to successfully apply for 

exclusive and referral jurisdiction from the U.S. Department of the Interior under 

ICWA, 25 U.S.C. § 1918(a).  Fourth, a Public Law 280 tribal court does not have 

jurisdiction to transfer a child protection case to another tribal court of a non-member 

Indian child of a non-member, non-Indian parent objecting to tribal court jurisdiction 

when the tribe has failed to successfully apply for exclusive and referral jurisdiction 

under ICWA, 25 U.S.C. § 1918(a).  Fifth, no tribal court has original jurisdiction over 

a child residing off the reservation when a non-Indian parent objects. Sixth, the 

District Court does have jurisdiction over Plaintiffs’ claims for prospective relief 

against the tribal courts and their officials in this case. 
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ARGUMENT 

I. The appellate standard of review on legal issues at the motion to 
dismiss and summary judgment stages is de novo; governmental 
actions modifying parental rights are subject to strict scrutiny. 
 

 The “review of an order granting a motion to dismiss is de novo.” Coons v. 

Mineta, 410 F.3d 1036, 1039 (8th Cir. 2005).   The review of the grant of summary 

judgment is de novo. Woods v. DaimlerChrysler Corp., 409 F.3d 984, 990 (8th Cir. 2005).   

 Additionally, governmental actions modifying parental rights involve 

fundamental rights under the Constitution which are generally subject to strict 

scrutiny. Alsager v. District Court of Polk County, Iowa (Juvenile Division), 406 F.Supp. 10 

(D.C.Iowa 1975), aff’d 545 F.2d 1137 (8th Cir. 1976).  In Troxel v. Granville, the U.S. 

Supreme Court summarized that parental rights have for more than seventy-five years 

been given substantive due process protection under the Fourteenth Amendment’s 

Due Process Clause.  Troxel, 530 U.S. 57, 65 (2000) (plurality opinion). Specifically, the 

U.S. Supreme Court in Troxel determined that Washington Statute § 

26.10.160(3)(1994), regarding visitation rights to children, as applied to Granville and 

her family, violated her due process right to make decisions concerning the care, 

custody, and control of her daughters. Id., 530 U.S. at 67, 73.  Additionally, this Court 

has articulated formulations of parental due process rights. See, e.g., Harpole v. Arkansas 

Dep’t of Human Servs., 820 F.2d 923, 927 (8th Cir. 1987) (finding parental interest in 

“companionship” with the child); Myers v. Morris, 810 F.2d 1437, 1462 (8th Cir. 1987) 

(parental interest in “familial relations” with a child), abrogated on other grounds by Burns v. 
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Reed, 500 U.S. 478, 486 (1991).  See also Helleloid v. Independent School Dist. No. 361, 149 

F. Supp. 2d 863, 874 (D. Minn. 2001) (parental interest in “creation and maintenance 

of the parent-child relationship”). Irrespective of the precise framing employed, both 

the U.S. Supreme Court and the Eight Circuit have recognized constitutionally-

protected rights of parents as fundamental rights. Harpole, 820 F.2d at 927 (citing Lehr 

v. Robertson, 463 U.S. 248, 258 (1983)).  

II. The provisions of the Manual authorizing counties to 
administratively transfer children to tribes, without state court 
proceedings, is preempted by federal law. 
 

 The crux of this appeal is the applicability of the Supremacy Clause of the 

United States Constitution and the related laws of preemption. The Supremacy Clause 

of the United States Constitution, which is the legal foundation for express or implied 

preemption analysis, states: 

This Constitution, and the Laws of the United States which shall 
be made in Pursuance thereof; and all Treaties made, or which 
shall be made, under the Authority of the United States, shall be 
the supreme Law of the Land; and the Judges in every State shall 
be bound thereby, any Thing in the Constitution or Laws of any 
State to the Contrary notwithstanding.59 
 

The Indian Child Welfare Act (“ICWA”) is the federal statutory framework for 

federal policies relating to the establishment of minimum federal standards regarding 

the removal of Indian children from their families. Under 21 U.S.C. § 1911(a), the 

                                                 
59 U.S. Const. art. VI, cl. 2. 
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element of jurisdiction is established, with the presumption of exclusive jurisdiction to 

a tribe over Indian children within its reservation, but not under all circumstances: 

(a) Exclusive jurisdiction  
 
An Indian tribe shall have jurisdiction exclusive as to any 
State over any child custody proceeding involving an Indian 
child who resides or is domiciled within the reservation of 
such tribe, except where such jurisdiction is otherwise vested 
in the State by existing Federal law. Where an Indian child is a 
ward of a tribal court, the Indian tribe shall retain exclusive 
jurisdiction, notwithstanding the residence or domicile of the 
child.60 

 
Likewise, 21 U.S.C. §1911(b) establishes the legal prerequisite of a state court 

hearing before a state agency transfer of an Indian child to a tribe:  

(b) Transfer of proceedings; declination by tribal court  
 
In any State court proceeding for the foster care placement of, or 
termination of parental rights to, an Indian child not domiciled or 
residing within the reservation of the Indian child’s tribe, the 
court, in the absence of good cause to the contrary, shall transfer 
such proceeding to the jurisdiction of the tribe, absent objection 
by either parent, upon the petition of either parent or the Indian 

                                                 
60 25 U.S.C. § 1911(a). Emphasis added. 
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guardian or the Indian child’s tribe: Provided, that such transfer 
shall be subject to declination by the tribal court of such tribe.61 
 

Under the statute, a state agency cannot administratively transfer a child to a tribe 

without a state court proceeding affording pre-deprivation due process to parents, 

grandparents and interested persons.  In other words, the tribe does not have 

jurisdiction over a child held by the state until the state court transfers jurisdiction to 

the tribe, which can only occur after a state court ICWA hearing.  Such due process is 

important because the state’s transfer of an Indian child to the tribe is intended to 

facilitate appointment of a tribal member as guardian.  In many cases, the non-Indian 

parent or grandparent would object to the child being transferred to the tribe and 

request the state court to appoint them as the guardian instead of a more-distant tribal 

relative.  As is the case here, the maternal grandmother, Appellant Kaleen Dietrich, 

currently guardian of C.P., applied to be guardian for C.P.’s brother C.H. too. 

                                                 
61 25 U.S.C. § 1911(b). In addition, Consistent with the ICWA the Minnesota’s 

Uniform Child Custody Jurisdiction and Enforcement Act, “a court of this state has 

jurisdiction to make an initial child custody determination.” Minn. Stat. § 518D.201. 

The Act also proclaims that 

 

A child custody proceeding that pertains to an Indian child as 

defined in the Indian Child Welfare Act, United States Code, title 

25, section 1901, et seq., is not subject to this chapter to the 

extent that it its governed by the Indian Child Welfare Act. 

 

Minn. Stat. § 518D.104(a). 
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 The federal regulations promulgated under the ICWA, which have no less pre-

emptive effect than federal statutes,62 reiterate the Congressional policy in ICWA to 

establish minimum federal standards relating to the removal of Indian children from 

their families: 

The Congress hereby declares that it is the policy of this Nation to 
protect the best interests of Indian children and to promote the 
stability and security of Indian tribes and families by the 
establishment of minimum Federal standards for the removal of 
Indian children from their families and the placement of such 
children in foster or adoptive homes which will reflect the unique 
values of Indian culture, and by providing for assistance to Indian 
tribes in the operation of child and family service programs.63 
 

The federal regulation at 25 C.F.R. § 23.106(b) reflects that where ICWA 

parental rights protections are exceeded either by state or federal law, the federal court 

must apply the higher legal protections for parents:  

[W]here applicable State or other Federal law provides a higher 
standard of protection to the rights of the parent or Indian 
guardian than the protection accorded under the Act, ICWA 
requires the State or Federal court to apply the higher State or 
Federal standard. 
 

Specifically, the guidelines to 25 C.F.R. § 23.106 reflect the ICWA’s express 

preemption on state laws which are less protective of anyone’s rights: 

ICWA establishes the minimum procedural and substantive standards 
that must be met, regardless of State law.  The regulations provide a 

                                                 
62 Capital Cities Cable, Inc. v. Crisp, 467 U.S. 691 (1984). 
63 25 C.F.R. § 1902. 
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binding, consistent, nationwide interpretation of ICWA’s minimum 
standards.  ICWA displaces State laws and procedures that are less protective.64 
 

In contradiction of the Due Process Clause, Supremacy Clause, ICWA and 

ICWA regulations, the Manual, quoted above, reveals, in writing, the elimination of all 

due process rights of non-Indian relatives to object to state/county transfer of Indian 

children to tribes. In this case, the Manual has resulted in an unnecessary family 

separation for C.P. and C.H. without the federally-required state due process of law. 

Notably, the Manual is not the result of a deliberative legislative process. The 

Manual is not the result of a deliberative administrative rule-making process.  The 

Manual is merely a written proclamation of the Department’s policies and customs. 

The Manual requires transfer of children to tribes without state court proceedings 

ensuring due process for the child’s non-Indian relatives.  There is nothing in the 

record that the state agency consulted with non-Indian relatives of Indian children 

before adopting the Manual which favors more-distant tribal relatives over non-Indian 

relatives.  

Further, C.P. and C.H., during Scott County’s transfer under the Manual, had 

federal rights under the Due Process Clause, Supremacy Clause, ICWA and ICWA 

regulations.  But, because the Manual mandates an administrative, not judicial process, 

there was no court-appointed guardian ad litem for C.P. and C.H.  Instead, the 

“adjudicator” of the child’s claims under federal law was the Scott County case worker 

                                                 
64 Emphasis added. 
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who took possession of C.P. and C.H. under the 72 hour administrative hold. Yet, 

even then, there would be no adjudication of C.P.’s and C.H.’s federal rights against 

the forthcoming family separation because the Manual dictates a mandatory transfer 

of the Indian child to the tribe:  

[A] local social service agency shall refer any proposed Indian child 
custody proceeding involving an Indian child to the tribal social 
service agency for appropriate proceedings in tribal court.65 
 

The Manual dictates the transfer occur without a hearing on C.P.’s and C.H.’s federal 

rights to object.  

 Further, the Manual, quoted above, places additional requirements on objecting 

non-Indian parents beyond the ICWA’s requirements, including, an objecting parent’s 

objection must be “in writing.”66  ICWA only requires the non-Indian parent to object 

at the state court hearing; nothing needs to be in writing.  Under ICWA, 

unrepresented parents who are illiterate in English have a right to object too—not so 

in Minnesota if you are a non-Indian parent of an Indian child.  These additional 

requirements imposed on non-Indian parents by the Manual are also preempted by 

federal law. 

 Neither the ICWA nor the federal ICWA’s regulations define an agency as a 

court; nor do they make references to state and county agencies transferring children 

to tribes without state court proceedings.  Importantly, ICWA and its regulations 

                                                 
65 APP 37, Dept. Manual 26, § 3.4, 4.a (emphasis added); Declaration of Erick G. 
Kaardal 26 (Nov. 21, 2017) (EGK Decl.). 
66 Id. 
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presume there is no tribal jurisdiction beyond reservation boundaries until after the 

state court ICWA due process is completed and the Indian child is transferred to the 

tribe.  While 25 U.S.C. § 1919 and 25 C.F.R. § 23.110 refer to agreements between 

states and Indian tribes, one of which exists in Minnesota, any existing agreement 

must meet the requirements of 25 C.F.R. § 23.106(b). As noted about, if the federal 

minimum standards established under the ICWA are exceeded either by state or 

federal law regarding protecting parental rights, the higher standard prevails. The 

Manual is, in part, a result of an existing Tribal/State Agreement.  This agreement 

does not incorporate the views of non-Indian relatives of Indian children.  Thus, any 

administrative process adopted as a policy process, cannot fall below the minimum 

federal standards of protecting non-Indian parental rights. Notably, the Agreement 

expressly provides that: “[n]o provision of [the] Agreement is intended to change the 

jurisdictional provisions set forth in the Indian Child Welfare Act.”67  Thus, the 

provisions of the Manual authorizing counties to administratively transfer children to 

tribes, without state court proceedings for non-Indian relatives, are preempted by 

federal law. 

 The District Court’s interpretation of the Constitution, ICWA and ICWA 

regulations fails to protect non-Indian relatives’ rights to object to state/county 

transfer of a child to a tribe.  Everyone knows a transfer to tribal court means that 

                                                 
67 2007 Tribal/State Agreement 4; http://www.icwlc.org/wpsite/wp-
content/uploads/2014/05/7a.-2007-Tribal-State-Agreement.pdf (last visited Nov. 6, 
2017). 
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more-distant tribal relatives are preferred over non-Indian relatives in guardian 

appointments. In this case, SMSC under the SMSC tribal code appointed as guardian 

of C.H. a more-distant relative, a great aunt, over a common maternal grandmother 

because the great aunt is a tribal member and the maternal grandmother is not—even 

though the maternal grandmother was guardian for C.P.   So, when Scott County 

transferred C.P. and C.H. to tribal court, it was determining which relative—the tribal 

member great aunt or the non-Indian member maternal grandmother—would be 

appointed guardian.  The Constitution, ICWA and ICWA regulations prevent the 

states and counties from these transfers to tribes and their consequences of separating 

families without due process of law—including a state court proceeding where non-

Indian parents and grandparents can object.  The Constitution, ICWA and ICWA 

regulations require that the non-Indian parent consent to the state or county 

transferring an Indian child to a tribe.  If the non-Indian parent objects, there is no 

transfer to the tribe.  Also, non-Indian grandparents, relatives and interested persons 

can object to state court transferring the Indian child to the tribe based on good cause 

to do otherwise. The Manual, by not adhering to due process for non-Indian parents, 

grandparents, relatives and interested persons, violates the Constitution’s Due Process 

and Supremacy Clauses, ICWA and ICWA regulations.  
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III. Parents’ and grandparents’ federal constitutional and statutory due 
process rights are violated by the Manual and Scott County’s 
actions thereunder. 
 

 The Plaintiffs’ federal due process rights as parent and grandparent under the 

federal constitution, ICWA, and ICWA and ICWA regulations are being violated by 

the Manual and Scott County’s actions thereunder—just as in the Alsager case which 

involved severance of family relations under Iowa’s child protection laws.   Parental 

rights are protected as fundamental rights under the U.S. Constitution’s Due Process 

and, therefore, are subject to strict scrutiny.68 The Eighth Circuit and  District Court 

opinions in Alsager v. District Court of Polk County, Iowa (Juvenile Division), 406 F.Supp. 

10 (D.C.Iowa 1975), opinion adopted by 545 F.2d 1137 (8th Cir. 1976) constitutionally 

protected parental rights.  In Alsager, the District Court Judge held that the Iowa 

parental termination statutes were unconstitutionally vague both on their face and as 

applied, that the parents were deprived of substantive due process by failure of state 

authorities to show a “high and substantial degree of harm” to the children, and that 

the parents were denied procedural due process when they were given inadequate 

notice of the termination proceeding and a standard of proof was employed requiring 

a mere preponderance of the evidence.  406 F.Supp. at 26.  The Eighth Circuit 

                                                 
68Troxel, 530 U.S. at 65-77.  See Validity of State Statute Providing for Termination of Parental 

Rights, 22 A.L.R.4th 774 (originally published in 1983) (showing case law that parents 

have constitutional due process rights, fundamental rights to strict scrutiny, when 

government acts to sever family relations). 

 

Appellate Case: 18-1723     Page: 38      Date Filed: 05/30/2018 Entry ID: 4667271  



31 

affirmed and adopted the district court’s opinion that separating parents from 

children requires due process under the Fourteenth Amendment to the United States 

Constitution: 

The judgment appealed from is affirmed on the basis that plaintiffs were 
denied substantive due process, in that the State of Iowa failed to exhibit the 
threshold harm necessary to give the state a compelling interest sufficient to 
justify permanent termination of the parent-child relationships, and on the 
further basis that plaintiffs were denied procedural due process, in that they 
were not given adequate notice of what conduct allegedly warranted such 
termination, both in violation of the Fourteenth Amendment to the United 
States Constitution. On these two issues, we approve and adopt the opinion of 
the district court, the Honorable William C. Hanson, Chief Judge, United States 
District Court for the Southern District of Iowa, reported at 406 F.Supp. 10 
(S.D.Iowa 1975). 
 

545 F.2d at 1137.  
 

Similarly, non-Indian relatives of Indian children have constitutional due 

process rights against the government-caused family separation without due process 

of law.  Here, under the Constitution, non-Indian relatives have the right to object to 

a state/county transfer of an Indian child to a tribe—just as they have a right to object 

to termination of parental rights under Alsager.  Further, non-Indian relatives’ rights 

against a state/county transfer of an Indian child to tribal jurisdiction are not only 

protected by the Fourteenth Amendment’s Due Process Clause, but also by the 

Supremacy Clause, ICWA and ICWA regulations.  These federal rights include a 

parental right to object and to stop the transfer, a right to notice and a right to a 

meaningful court hearing.  Federal law requires that, if the non-Indian parent objects, 

then the state/county cannot transfer the Indian child to the tribe.  This unilateral 
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right to parental objection to the transfer is written into the ICWA and ICWA 

regulations. ICWA also requires a hearing on “good cause” not to transfer the Indian 

child to the tribe if a non-Indian grandparent, relative or interested person objects.  

Again, if there is good cause not to transfer the Indian child to the tribe, then ICWA 

prohibits the state/county from transferring the Indian child to the tribe.   

Thus, the provisions of the Manual authorizing the state/county to 

administratively transfer the child to the tribe violates the federally-protected rights of 

the non-Indian relatives.  The Manual fails to provide the non-Indian relatives with 

the constitutionally-protected and statutorily-protected rights to parentally object and 

to stop the transfer, to object based on good cause to not transfer, and to receive pre-

deprivation notice of the county’s transfer of the child to the tribe, and to a right to a 

meaningful state court hearing. 

 The district court’s interpretation of the Constitution, ICWA and ICWA 

regulations is too narrow when it comes to protecting non-Indian relatives’ rights to 

object to state/county transfer of a child to a tribe.   Under the Alsager precedent, 

whenever the state and county is making a decision that may separate the family 

members, here a decision as important as a transfer of a child to a tribe, the non-

Indian relatives have substantive and procedural due process rights.  Here, the record 

shows that a transfer to tribal court means that more-distant tribal relatives are 

preferred over non-Indian relatives in guardian appointments.  So, the state and 

county must provide state court due process to the non-Indian relatives before 
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administratively transferring the Indian child to the tribe—as required by the 

Constitution, ICWA and ICWA regulations. 

  In this case, SMSC under the SMSC tribal code appointed as guardian of C.H. 

a more-distant relative, a great aunt, over a common maternal grandmother because 

the great aunt is a tribal member and the maternal grandmother is not a tribal 

member—even though the common maternal grandmother was guardian for C.P.   

So, when Scott County transferred C.P. and C.H. to tribal court, it was determining 

which relative would be guardian—the tribal member great aunt or the non-Indian 

maternal grandmother. Because Scott County’s decision to transfer under the Manual 

had these foreseeable consequences of separating family members, parents have 

substantive and procedural due process rights which are violated under Alsager when 

Scott County implements the Manual to transfer Indian children to tribes without 

state court hearings. 

 The Constitution, ICWA and ICWA regulations prevent the states and counties 

from transferring Indian children to tribes, and causing the foreseeable consequences 

of family separation, without due process of law—including a state court ICWA 

proceeding where non-Indian relatives can object and stop the transfer.  The Manual, 

by not adhering to state court due process, violates the Due Process Clause, 

Supremacy Clause, ICWA and ICWA regulations.  
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IV. The district court errs by determining constitutional and federal 
violations by the Manual and Scott County’s actions thereunder 
are undone by subsequent tribal court actions regardless of 
whether tribal court jurisdiction exists. 
 

The District Court’s arguments that the Manual complies with the 

Constitution, ICWA and its regulations because the state administratively transfers the 

children to the tribe which has jurisdiction over Indian children, anywhere in 

Minnesota, off and on the reservation, are misplaced.  Both the District Court’s Order 

and Report and Recommendation can be summarized in this regard: 

In their Objection, Plaintiffs identify multiple instances where the Manual 
purportedly conflicts with ICWA or its regulations. For example, Plaintiffs 
contend that the Manual permits agencies to refer Indian children to tribes and 
that under § 1911(b), only state courts can transfer proceedings to tribes. But, 
as discussed above, there is no conflict; § 1911(b) applies only when a state 
court proceeding has been initiated. None of the other instances identified by 
Plaintiffs present an actual conflict between the Manual and ICWA. 

 
Order at 10.   The logical fallacy in the District Court’s argument regarding tribal 

jurisdiction is the constitutional and federal violations by the Manual and Scott 

County’s actions thereunder are not undone by subsequent tribal court actions 

regardless of whether tribal court jurisdiction exists—which it does not.   

 The Plaintiffs, including C.P. and C.H., have demonstrated that their family was 

separated by the Manual and Scott County’s actions thereunder without notice and 

opportunity to be heard.  According to the Alsager case, when states and counties 

separate families, constitutional due process is required. Yet, the District Court treats 

as interchangeable: state agencies and tribal agencies; state courts and tribal courts.  
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But, they are not interchangeable; such transfers lead to separation of families because 

tribal codes prefer more-distant Indian relatives over non-Indian maternal 

grandmothers for guardianship appointments—as in this case. That is why ICWA and 

ICWA regulations protect non-Indian relatives’ and Indian children’s rights: to avoid 

unnecessary family separation.   

 Contradicting this federal policy, the district court’s Order and Report and 

Recommendation effectively means that Alsager substantive and procedural due 

process rights against family separation do not exist for non-Indian relatives when 

challenging state and county actions transferring Indian children to tribes.  However, 

no case law supports the District Court’s interpretation that non-Indian relatives of 

Indian children have no constitutional rights under Troxel and Alsager, nor any federal 

rights under ICWA and ICWA regulations, to object to state and county transfer of 

Indian children to tribes without state due process of law.   

 The Plaintiffs rely on Alsager and all the nationwide case law supporting that 

parents, grandparents and relatives can constitutionally challenge government actions 

separating their families.69 The general requirement in all these cases is that family 

members are entitled to challenge the government’s actions separating their families in 

properly noticed state court hearings. The district court decision leaves non-Indian 

relatives with no state due process to object to the state/county transfer of an Indian 

                                                 
69 Troxel, 530 U.S. at 65-77; Parham v. J.R., 442 U.S. 584 (1979); Mathews v. Eldridge, 424 
U.S. 319 (1976).  See also Validity of State Statute Providing for Termination of Parental Rights, 
22 A.L.R.4th 774 (originally published in 1983). 
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child to the tribe. 

 Additionally, the District Court failed to acknowledge that the Constitution and 

ICWA limit tribal court jurisdiction in such a way that invalidates the Department’s 

authorization of state/county transfers of Indian children to these tribes. First, ICWA 

is based on the constitutional presumption that state courts have exclusive jurisdiction 

over non-reservation Indian children and exclusive jurisdiction over children on 

Public Law 280 reservations unless the Public Law 280 tribe has successfully applied 

to the Department of the Interior for exclusive and referral jurisdiction. 

Second, state courts have exclusive jurisdiction over non-reservation Indian 

children, but are subject to ICWA requirements for transferring the children to the 

tribes if neither parent objects and no good cause exists to do otherwise.  The Manual, 

as interpreted by the District Court, misses this presumption in ICWA.  State courts, 

not tribal courts, have exclusive jurisdiction over children off the reservations. So, 

state and counties cannot transfer off-reservation Indian children to tribes because the 

tribes do not have jurisdiction beyond the reservation.   ICWA provides the only 

federally-correct way of the states and counties transferring off-reservation children to 

tribes: a state court proceeding complying with ICWA’s due process requirements. 

Accordingly, the provisions of the Manual which authorize counties to 

administratively transfer off-reservation children to tribes, without complying with 

ICWA’s state court proceeding requirement,  is legally void.   

Third, under the Supremacy Clause and ICWA, non-public law 280 tribes and 
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public law 280 tribes who have successfully applied to the Department for exclusive 

and referral jurisdiction have such jurisdiction over member children on their 

respective reservations. But, none of Minnesota’s Public Law 280 tribes, including 

SMSC, have successfully applied to the Department of the Interior for exclusive and 

referral jurisdiction. So, these tribes do not have exclusive or referral jurisdiction. The 

only jurisdiction they have is acquired after a state court ICWA referral.  ICWA 

provides the only federally-correct way of the states and counties transferring children 

to Public Law 280 tribes who have not successfully applied to the Department of the 

Interior for exclusive or referral jurisdiction: a state court proceeding complying with 

ICWA’s due process requirements. Accordingly, the Manual requiring a county 

administrative transfer of an Indian child to a Public Law 280 tribe which has not 

successfully applied to the Department for exclusive and referral jurisdiction, such as 

SMSC, is legally void.  

The Ninth Circuit’s analysis in Doe v. Mann, 415 F.3d 1038, 1053-1068 (9th Cir. 

2005) is a landmark decision in this regard.  The Ninth Circuit analyzed ICWA and 

Public Law 280 in light of two U.S. Supreme Court cases which had analyzed 28 

U.S.C. § 1360 as a stand-alone statute not to support state court jurisdiction on Public 

Law 280 reservations:  California v. Cabazon Band of Mission Indians, 480 U.S. 202, 208 

(1987) and Bryan v. Itasca County, Minnesota, 426 U.S. 373 (1976).   

After a thorough legal analysis, the Ninth Circuit distinguished the U.S. 

Supreme Court cases holding that the legislative text, legislative history and federal 
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regulations confirm that the ICWA showed that Public Law 280 was incorporated 

into ICWA so that state court jurisdiction would extend to Public Law 280 

reservations: 

In short, the explicit references to Public Law 280 in ICWA, ICWA's clear 
definition of child custody proceedings, and the statutory structure of ICWA 
demonstrate that Congress intended Public Law 280 states to have jurisdiction 
over Indian child dependency proceedings unless [Public Law 280] tribes 
availed themselves of § 1918 in order to obtain exclusive jurisdiction. 

 
Id. at 1065. 

The Ninth Circuit’s decision in Mann, interpreting the ICWA to incorporate 

Public Law 280, would mean for Minnesota, with the exception of Red Lake Band 

tribal member children residing on the Red Lake Band reservation because Red Lake 

Band is not a Public Law 280 tribe, that Minnesota state courts have exclusive 

jurisdiction in Minnesota over Indian child welfare proceedings on Public Law 280 

reservations until a state court ICWA transfer to tribal court occurs after both parents 

consent after parental notice. 

As explained above and in Mann, Congress in ICWA established that states 

have exclusive civil adjudicative jurisdiction over child custody proceedings involving 

children of Public Law 280 tribes.  Without such a provision requiring prior parental 

consent, the federal ICWA would violate the Equal Protection Clause and Due 

Process Clause of the U.S. Constitution by transferring child custody proceedings, 

without the non-Indian parent’s consent, to tribal courts which favor more-distant 

Indian relatives over non-Indian relatives in guardianship appointments.  In other 
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words, the racial aspect of the tribal preferences are made acceptable by neither parent 

objecting in each case resulting in a state court transfer of an Indian child to tribal 

court for a guardianship appointment.  Without such a provision requiring parental 

consent, the federal ICWA is unconstitutional—fundamentally unfair—for the non-

Indian parent.        

 Accordingly, the Manual and Scott County’s actions thereunder are 

unconstitutional— fundamentally unfair to Plaintiffs—because they have objected 

and, yet, the racial preferences of the tribal codes are still applied despite the federal 

protections of parental rights in the Constitution, ICWA, ICWA regulations and 

Public Law 280.  The Department’s Manual, by eliminating the non-Indian relatives’ 

due process rights in state court, has destroyed the careful racial calibration of ICWA 

and the ICWA regulations. 

Further, Congress expressly incorporated in 25 U.S.C.  § 1918(a) a process for 

Public Law 280 tribes to reassume exclusive civil adjudicative jurisdiction over child 

custody proceedings: 

Any Indian tribe which became subject to State jurisdiction 

pursuant to the provisions of the Act of August 15, 1953 

(67 Stat. 588), as amended by Title IV of the Act of April 

11, 1968 (82 Stat. 73, 78) [Public Law 280], or pursuant to 

any other Federal law, may reassume jurisdiction over child 

custody proceedings. Before any Indian tribe may reassume 

jurisdiction over Indian child custody proceedings, such 

tribe shall present to the Secretary for approval a petition to 
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reassume such jurisdiction which includes a suitable plan to 

exercise such jurisdiction.  

 
As stated by the Ninth Circuit in Mann, through use of the term “reassume,” Congress 

manifested its awareness that states would continue to exercise exclusive jurisdiction 

over child custody proceedings involving children of Public Law 280 tribes.70  Under 

25 U.S.C. § 1918(a), Congress provided Public Law 280 tribes the opportunity to 

obtain exclusive jurisdiction by following a detailed procedure including an application 

to the Department of the Interior.71  

 Here, SMSC has not successfully petitioned the Department of the Interior for 

exclusive or referral jurisdiction. SMSC’s failure to act under the law has legal 

consequences in this case.  If SMSC wants to have the same child custody jurisdiction 

over Indian children within its reservation boundaries as the Red Lake Band does, 

SMSC needs to successfully apply to the Department of the Interior for exclusive and 

referral jurisdiction. SMSC has not done so. So, until SMSC does successfully apply 

for exclusive and referral jurisdiction, SMSC does not have original jurisdiction of its 

Indian children off or on its reservation.  So, SMSC does not have jurisdiction over 

C.H. 

Accordingly, absent a Public Law 280 tribe successfully petitioning the 

Department of the Interior for exclusive and referral jurisdiction, which SMSC has 

                                                 
70 Mann, 415 F.3d at 1065. 
71 Id. 
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not, Minnesota courts exercise exclusive jurisdiction over child custody proceedings 

involving children of Public Law 280 tribes, including SMSC children, off or on their 

reservations.  As determined by the Ninth Circuit in Mann, Section 1918(a) would 

make little sense unless 25 U.S.C. § 1911(a) requires states to exercise exclusive 

jurisdiction over child custody proceedings involving children of Public Law 280 

tribes.72  Section 1918(a) provides a mechanism for the Public Law 280 tribes to 

reassume exclusive jurisdiction.73 But unless states have exclusive jurisdiction over 

child custody proceedings involving children of Public Law 280 tribes off and on their 

reservations, there is nothing for tribes to reassume under § 1918.74  

As the Ninth Circuit in Mann reasoned, it would be illogical to give exclusive 

jurisdiction back to the Public Law 280 tribes under § 1918(a) if such jurisdiction were 

not part of the exception under § 1911(a).75  Furthermore, 25 CFR Part 23 confirms 

that state courts have exclusive civil adjudicative jurisdiction over child custody 

proceedings involving  children of Public Law 280 tribes and must transfer such cases 

to tribal court as long as certain conditions including, most importantly, that neither 

parent objects. 76   The Code of Federal Regulations states, “The final rule reflects 25 

U.S.C. 1911 (b)’s requirement that a child-custody proceeding be transferred to Tribal 

                                                 
72 Id.   
73 Id.   
74 Id. 
75 Id. 
76 APP 28, Plts. Compl. ¶ 110, Dckt. No. 1. 
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court upon petition of either parent or the Indian guardian or the Indian child’s tribe, 

except in three circumstances: (1) where either parent objects…”77   

Consistent with these federal laws, the Minnesota Indian Family Preservation 

Act (MIFPA) incorporates the text of 25 U.S.C. §1911(a) and its establishment of 

exclusive civil adjudicative jurisdiction over child custody proceedings involving 

children of Public Law 280 tribes: 

260.771 CHILD PLACEMENT PROCEEDINGS. 

Subdivision 1.Indian tribe jurisdiction. An Indian tribe has 

exclusive jurisdiction over a child placement proceeding 

involving an Indian child who resides or is domiciled 

within the reservation of the tribe, except where 

jurisdiction is otherwise vested in the state by existing 

federal law.  

 
Minn. Stat. § 260.771 (emphasis added). 78 

Notably, the 2007 Tribal/State Agreement between the State of Minnesota and 

its Public Law 280 tribes states: 

No provision of this Agreement is intended to change the 

jurisdictional provision set forth in the Indian Child 

Welfare Act in any manner. 79   

 

                                                 
77 Fed. Reg., Vol. 81, No. 114 at 38821 (June 14, 2016). 
78 APP 29, Plts. Compl. ¶ 112, Dckt. No. 1. 
79 Id. at ¶ 113. 
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 Ironically, the Minnesota DHS Indian Child Welfare Manual, despite the 

presence of the challenged written policy quoted above, also purports to be consistent 

with the jurisdictional provisions of ICWA and Public Law 280: 

The Indian Child Welfare Act provides that tribes have 

exclusive jurisdiction “over any child custody proceeding 

involving an Indian child who resides or is domiciled 

within the reservation of such tribe, except where such 

jurisdiction is otherwise vested in the State by existing 

Federal law.” [25 U.S.C. § 1911(a)] 

 

DHS Indian Child Welfare Manual at 25. 80 

Finally, the U.S. Court of Appeals for the Ninth Circuit in addressing similar 

jurisdictional issues under the ICWA held: 

Consistent with ICWA [i.e., the Indian Child Welfare Act], 

California, a mandatory Public Law 280 state, has been 

exercising at least concurrent jurisdiction over dependency 

proceedings involving Indian children. With the drop of a 

hat, Mary Doe would have us undo this statutory and 

historical framework and immediately vest exclusive 

jurisdiction in the tribes. Such a result surely would 

eviscerate the unambiguous Public Law 280 exception in 

ICWA. From an ultimate perspective of public policy and 

in furtherance of the goal of tribal sovereignty over the 

destiny of Indian children, a transition from Public Law 

280 jurisdiction to tribal jurisdiction in child custody 

proceedings may well be appropriate. But we believe this is 

a judgment for Congress to make, not the courts. 

 

Mann, 415 F.3d at 1068.81 

                                                 
80 Id. at ¶ 114. 
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Similarly, the district court’s adoption of the Manual as legally authorized 

undoes ICWA’s statutory and historical framework in Minnesota and immediately 

vests exclusive jurisdiction in the Public Law 280 tribes by requiring county social 

service agencies such as Scott County, prior to initiating any state court proceedings, 

to transfer all Indian children to tribal social services to initiate tribal proceedings—

even when none of the Public Law 280 tribes have successfully applied to the 

Department for exclusive and referral jurisdiction.82 By doing so, the Department has 

used its Manual in an attempt to eliminate non-Indian relatives’ federal rights under 

the Constitution, ICWA and ICWA regulations—which it cannot do under the 

Supremacy Clause. 

V. The Court has jurisdiction over Plaintiffs’ claims against all 
Appellees, including tribal court officials, because the claims are 
for prospective relief. 
 
The District Court also held that the Plaintiffs had no cause of action against 

the tribe, the tribal court has sovereign immunity and the tribal judges have immunity. 

Report and Recommendation at 16-22.   

First, as to a cause of action, the Plaintiffs are challenging that the tribal court 

defendants never had proper jurisdiction over the Plaintiffs who are not members of 

either tribe, but are certainly members of C.P.’s and C.H.’s family. The U.S. Supreme 

Court has recognized that non-Indians have a federal common law right of action to 

                                                                                                                                                             
81 APP 30, Id. at ¶ 115. 
82 Id. at ¶ 116. 
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sue tribal courts and their officials on the federal question of the tribal court’s 

jurisdiction over claims involving non-members: 

The question whether an Indian tribe retains the power to compel a non-Indian 
property owner to submit to the civil jurisdiction of a tribal court is one that 
must be answered by reference to federal law and is a “federal question” under 
§ 1331.  Because petitioners contend that federal law has divested the Tribe of 
this aspect of sovereignty, it is federal law on which they rely as a basis for the 
asserted right of freedom from Tribal Court interference. They have, therefore, 
filed an action “arising under” federal law within the meaning of § 1331. The 
District Court correctly concluded that a federal court may determine under § 
1331 whether a tribal court has exceeded the lawful limits of its jurisdiction. 
 

National Farmers Union Ins. Companies v. Crow Tribe of Indians, 471 U.S. 845, 852–53 (U.S. 

1985) (footnote omitted). See Plains Commerce Bank v. Long Family Land and Cattle Co., 

554 U.S. 316, 324 (2008).  Similarly, in this case, the district court has jurisdiction to 

determine the Plaintiffs’ federal common law claims arising under § 1331 that the 

tribal courts have exceeded the lawful limits of its child protection jurisdiction. 

Second, the Court has jurisdiction over Plaintiffs’ claims against the tribal court 

Appellees because of Plaintiffs’ claims are for prospective relief. As the Report and 

Recommendation states at page 21: 

In light of Prairie Island, the plaintiffs might be able to seek injunctive relief 
against the tribal court judges here if they could establish that these judges 
acted outside of their authority. Construing the Complaint liberally, see Compl, 
Prayers for Relief ¶¶ 2, 4, the Court will assume the plaintiffs do, in fact, seek a 
prospective injunction prohibiting Judge Jacobson and Judge Ringhand from 
conducting any further tribal court proceedings concerning the welfare of C.H. 
and C.P. and requiring hem to dismiss existing proceedings. 
   

As noted in the Prairie Island decision, the Ex Parte Young doctrine provides an 

exception to that rule that allows a tribal official to be sued for acting outside the 
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scope of his authority under federal law. N. States Power Co. v. Prairie Island 

Mdewakanton Sioux Indian Cmty., 991 F.2d 458, 460 (8th Cir. 1993).  The exception 

“applies only to prospective relief, does not permit judgments against [tribal] officers 

declaring that they violated federal law in the past, and has no application in suits 

against [Indian tribes] and their agencies, which are barred regardless of the relief 

sought.” Puerto Rico Aqueduct and Sewer Authority v. Metcalf, 506 U.S. 139, 146 (1993). To 

establish the Ex Parte Young exception, a party must show that “the sovereign did not 

have the power to make a law” that the official acted under because “then the official 

by necessity acted outside the scope of his authority in enforcing it, making him liable 

to suit.” Prairie Island, 991 F.2d at 460. And, if the Ex Parte Young doctrine applies to 

the tribal officials, then federal jurisdiction exists to hear the claim for prospective 

declaratory and injunctive relief against the tribal officials.   

 The Plaintiffs’ claims against the tribal officials are for prospective and 

injunctive relief only.  First, the Plaintiffs seek to have the Court declare that the 

Manual and Scott County’s actions thereunder were in violation of federal law; 

therefore, in turn, the tribal courts never had proper jurisdiction because there was no 

antecedent state court proceeding providing the Plaintiffs’ their constitutional and 

ICWA procedural rights. Accordingly, the tribal court’s child protection orders must 

be vacated and expunged—and C.P. and C.H. must be returned to Plaintiffs without 

further tribal court interference. Second, the tribal courts, as detailed above, acted 

without jurisdiction. Accordingly, the tribal court’s child protection orders must be 
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vacated and expunged—and C.P. and C.H. must be returned to Plaintiffs without 

further tribal court interference. Since the Plaintiffs seek this prospective and 

injunctive relief, federal jurisdiction over the tribal courts and their officials exists 

under the Ex Parte Young doctrine. 

 Additionally, the Plaintiffs recognize that tribal courts—including Minnesota’s 

Public Law 280 tribes who have not successfully petitioned the Department of the 

Interior for exclusive or referral jurisdiction—have a role to play under ICWA after a 

state court transfer of an Indian child to the tribe.  Here, however, there was no state 

court proceeding and there was a parental objection.  Thus, SMSC under federal law – 

the Constitution, ICWA and Public Law 280 –never had jurisdiction because it is 

applying tribal, not state law, to the C.H. proceeding over the Ms. Watso’s objection.  

Similarly, Red Lake Nation under federal law does not have jurisdiction over C.P. 

because C.P. does not reside and is not domiciled on the Red Lake Nation 

Reservation. Thus, Red Lake Band under federal law – the Constitution, ICWA and 

Public Law 280 –never had jurisdiction.   

Lastly, the Plaintiffs’ limited claims against the tribal courts and its officials are 

not precluded by res judicata, nor mootness. Since the claims against the tribal 

officials are limited to prospective declaratory and injunctive relief, none of the 

preceding litigation offers any res judicata or mootness effect.  The Plaintiffs seek 

prospective declaratory and injunctive relief against SMSC tribal court officials to 

vacate and expunge the C.H. child protection proceeding and against Red Lake 
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Nation tribal officials to vacate and expunge the C.P. child protection proceeding—

and, most importantly to return C.P. and C.H. to the Plaintiffs without further tribal 

interference.  There has been no previous litigation which would preclude any claim 

or issue in this case. 

CONCLUSION 
 
The Plaintiffs seek a reversal of the district court decision dismissing the 

complaint and denying the Plaintiffs’ summary judgment motion as moot.  Since the 

legal issue regarding the Supremacy Clause’s application of the Indian Child Welfare 

Act and its regulations preempting the Manual is a pure legal issue and because there 

are no disputed material facts regarding that claim, the Court should also hold that 

Plaintiffs are entitled to judgment as a matter of law on that claim.  The Court should 

require that the judgment include an injunction that the C.P. and C.H. be returned to 

Plaintiffs and that the tribal courts and their officials vacate and expunge their child 

protection orders regarding C.P. and C.H. Then, the case should be remanded to 

district court with instructions to proceed accordingly. 

 
 
Dated: May 29, 2018 

 
  /s/Erick G. Kaardal    
Erick G. Kaardal, 229647 
Mohrman, Kaardal & Erickson, P.A. 
150 South Fifth Street, Suite 3100 
Minneapolis, Minnesota 55402 
Telephone: (612) 341-1074 
Facsimile: (612) 341-1076 
Email: kaardal@mklaw.com 
Attorney for the Plaintiffs-Appellants  
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