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payment was justified.  Id. at 449–50;  see
Clark Center, Inc. v. Nat’l Life & Accident
Ins. Co., 245 Ark. 563, 433 S.W.2d 151,
152–53 (1968) (holding untimely payment
was justified where insurer consistently
acknowledged its duty to pay under policy
and insured failed to ‘‘furnish proper and
necessary information’’ despite insurer’s
good faith attempts to obtain it);  see also
Farm Bureau Mut. Ins. Co. of Ark. v.
Shaw, 269 Ark. 757, 600 S.W.2d 432, 435
(1980) (affirming trial court’s award of
statutory penalty and attorneys’ fees to
insured where insurer’s payment to mort-
gagee was untimely and insurer provided
‘‘no justification for the delay’’).  Here, it
is clear that Allstate’s delay in paying
Jackson’s mortgage was initially caused by
Nationstar’s failure to ‘‘furnish proper and
necessary information,’’ and later by Jack-
son’s refusal to consent to the payment.
Clark Center, 433 S.W.2d at 152–53.  In
addition, Allstate made numerous good
faith attempts to acquire the information it
needed to pay Jackson’s mortgage, and
there is no evidence suggesting that All-
state engaged in any ‘‘unwarranted delay-
ing tactics.’’  Watson, 207 S.W.3d at 448.
Accordingly, because Allstate’s delay in
paying Nationstar is justified, we find no
error in the district court’s denial of Jack-
son’s motion for a statutory penalty and
attorney’s fees.

Finally we reject Jackson’s remaining
contentions as being without merit.

III. CONCLUSION

For the reasons stated above, we affirm
the jury’s verdict in favor of Allstate and
the various rulings by the district court
that Jackson appeals.
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Background:  City sued band of Native
American tribe, alleging breach of contrac-
tual obligations created when city and
band agreed to establish casino in city’s
downtown, and also seeking declaratory
and injunctive relief. After it was com-
pelled to arbitrate amount of withheld tax-
es owed to city, tribe moved for relief from
final order. The United States District
Court for the District of Minnesota, Susan
Richard Nelson, J., entered summary
judgment barring tribe from challenging
agreement’s validity, 708 F.Supp.2d 890,
entered order compelling tribe to arbitrate
amount of rent to be paid to city for
extension term, 2011 WL 1832786, and
granted in part and denied in part tribe’s
motion for relief, 830 F.Supp.2d 712. Tribe
appealed. The Court of Appeals, 702 F.3d
1147, affirmed in part, reversed in part,
and remanded. On remand, tribe moved
for relief from judgment. The District
Court, 977 F.Supp.2d 944, denied motion.
Tribe appealed.

Holding:  The Court of Appeals, Murphy,
Circuit Judge, held that district court was
required to consider intent of Congress in
Indian Gaming Regulatory Act (IGRA) to
ensure that primary beneficiaries of Indian
gaming operations were to be tribes.

Reversed and remanded.
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1. Federal Courts O3565, 3603(2)

A district court abuses its discretion
when a relevant factor that should have
been given significant weight is not consid-
ered,  when an irrelevant or improper fac-
tor is considered and given significant
weight,  or when all proper factors and no
improper ones are considered, but the
court commits a clear error of judgment in
weighing those factors, or when the court
makes an error of law.

2. Indians O342

On remand of tribe’s motion for relief
from judgment requiring tribe to make
past and future rent payments to city un-
der agreement between city and tribe to
establish casino in city’s downtown, district
court was required to consider intent of
Congress in enacting Indian Gaming Reg-
ulatory Act (IGRA) to ensure that primary
beneficiaries of Indian gaming operations
were to be the tribes themselves.  Indian
Gaming Regulatory Act, § 11(b)(2)(B)(v),
25 U.S.C.A. § 2710(b)(2)(B)(v); Fed.Rules
Civ.Proc.Rule 60(b)(6), 28 U.S.C.A.

3. Federal Civil Procedure O2397.1,
2397.4

Consent decrees entered in federal
court must be directed to protecting feder-
al interests and furthering the objectives
of federal law; such decrees must be modi-
fied if one or more of the obligations
placed upon the parties has become imper-
missible under federal law.

Donald J. Simon, argued, Washington,
D.C. (Anne D. Noto, Douglas Endreson,
Washington, D.C., Dennis J. Peterson,
Sean Copeland, Cloquet, MN, Henry Mar-
tin Buffalo, Jr., Woodbury, MN, on the
brief), for appellant.

Alison Lutterman, argued, Duluth, MN,
for appellee.

Before MURPHY, MELLOY, and
BENTON, Circuit Judges.

MURPHY, Circuit Judge.

The Fond du Luth Casino in downtown
Duluth, Minnesota opened in 1986 as a
joint venture between the City of Duluth
and the Fond du Lac Band of Lake Supe-
rior Chippewa and is today a profitable
tourist attraction owned and operated by
the Band. Congress passed the Indian
Gaming Regulatory Act (‘‘IGRA’’) in 1988
which changed the legal framework under-
lying the development of American Indian
casinos such as the Fond du Luth Casino.
This new statute led to restructuring of
the prior casino agreements between the
Band and the City under a 1994 consent
decree issued by United States District
Judge Paul A. Magnuson.  Pursuant to
this decree the Band paid the City $75
million in the period from 1994 through
early 2009 amounting to 19 percent of
gross revenues.  The Band stopped mak-
ing such payments in 2009 after concluding
that they violated IGRA as interpreted by
the National Indian Gaming Commission.

In July 2011, the Gaming Commission
issued a Notice of Violation regarding the
Fond du Luth Casino after determining
that the Band’s payments to the City vio-
lated IGRA requirements that tribes are
to have the sole proprietary interest in
casinos and are to be their primary benefi-
ciaries.  The Gaming Commission ordered
the Band not to resume payments to the
City or face fines and closure of the casino.
Shortly thereafter the Band sought relief
under Federal Rule of Civil Procedure
60(b)(6) from any obligation for similar
payments in the period from 2009 to 2011.
The district court denied relief in Novem-
ber 2011, and the Band appealed.  We
reversed in January 2013 and remanded



1209CITY OF DULUTH v. FOND DU LAC BAND
Cite as 785 F.3d 1207 (8th Cir. 2015)

for the district court to consider six factors
relevant to the question of whether the
Band was entitled to the relief it had re-
quested.  City of Duluth v. Fond du Lac
Band of Lake Superior Chippewa, 702
F.3d 1147, 1155 (8th Cir.2013).  On re-
mand the district court failed to consider
all of the factors identified in our January
2013 order, and the Band appeals.  We
reverse and remand.

I.

The relevant facts underlying the issues
in this case are discussed in detail in our
most recent opinion in this case, City of
Duluth, 702 F.3d at 1150–52, and we brief-
ly summarize some of that history here.
Although the casino was opened as a joint
venture, in 1988 Congress passed IGRA
which requires that Indian tribes have the
‘‘sole proprietary interest’’ in Indian gam-
ing activity.  25 U.S.C. § 2710(b)(2)(A).
The Band then sought federal declaratory
and injunctive relief in the District of
Minnesota on the basis that its 1986 agree-
ment with the City of Duluth did not com-
ply with IGRA. The district court directed
the Band to take this question to the Na-
tional Indian Gaming Commission, the
agency tasked by Congress with the re-
sponsibility to interpret and enforce IGRA.
See 25 U.S.C. § 2706.  In 1993, the Gam-
ing Commission ruled that the 1986 casino
agreement violated IGRA, but it allowed
the parties to negotiate a new contract
before beginning any enforcement action.

The agreement reached between the
Band and the City in 1994 was subsequent-
ly approved by the Gaming Commission
and then incorporated into the consent
decree by the district court which retained
jurisdiction over its enforcement.  Al-
though the Band owns the casino building
and the land on which it is located is
reservation land, the decree provided in
relevant part that the Band would pay 19%

of the casino’s gross revenues to the City
as ‘‘rent’’ from 1994 to 2011.  A rental rate
for the years 2011 to 2036 would be negoti-
ated later.  Such payments to the City had
been characterized as ‘‘rent’’ in a sublease
agreement.  Before the casino opened in
1986 the Band leased it to a commission
made up of representatives of the City and
of the Band. The 1994 decree provided
that this commission would sublease the
casino to the Band and assign the rent
payments to the City. The Band paid $75
million to the City in such rent from 1994
to 2009.

In accordance with a resolution passed
by its governing body, the Band stopped
making rent payments on August 6, 2009.
Prior to that resolution the Gaming Com-
mission had issued advisory letters stating
that casino arrangements similar to that of
the Band violated IGRA’s sole proprietary
interest rule.  The City then responded by
filing its breach of contract suit in the
federal district court in September 2009.
The Band answered that certain terms in
the 1994 decree were invalid because they
did not comply with IGRA provisions as
interpreted by the Gaming Commission.

The Band also sought administrative re-
view of the 1994 agreement by the Gaming
Commission.  On July 12, 2011 the Gam-
ing Commission issued a Notice of Viola-
tion (‘‘NOV’’) after concluding that the
1994 agreement violated IGRA because
‘‘[t]ribes, not third parties, are to possess
the sole proprietary interest in and re-
sponsibility for the gaming activity and to
be the primary beneficiaries of that activi-
ty.’’  See 25 U.S.C. §§ 2710(b)(2)(A);
2702(2).  The Commission ordered the
Band to cease performance under the
agreement with the City or face sanctions
including fines and closure of the casino.

Subsequently the Band moved in the
district court for Rule 60(b) relief from
making past and future rent payments.  In
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response the district court granted relief
from making future payments but denied
it for the payments withheld from 2009
through 2011.  The Band appealed, and we
reversed the denial of Rule 60(b) relief for
the 2009 to 2011 payments.  City of Du-
luth, 702 F.3d at 1155.  We determined
that the district court had abused its dis-
cretion ‘‘[t]o the extent [its] decision TTT

relied on an assumption that retrospective
relief’’ was not available under Rule
60(b)(6) for claims partially covered by
Rule 60(b)(5).  Id. A change in the law
could ‘‘represent so significant an altera-
tion in circumstances as to justify both
prospective and retrospective relief from
the obligations of a court order.’’  Id. at
1154;  see In re Pac. Far E. Lines, Inc.,
889 F.2d 242 (9th Cir.1989).

Our opinion specified several factors
that the district court should consider on
remand.  Factors that might disfavor re-
lief included the following:

Both the Band and the City voluntarily
agreed to the provisions incorporated in
the 1994 decree.  Moreover, this agree-
ment was initially endorsed by the
NIGC [Gaming Commission].  While the
NIGC had the power to change its posi-
tion, it does not have the authority to
punish a party for obeying a court order.

City of Duluth, 702 F.3d at 1155.  We also
noted ‘‘factors favoring relief to be consid-
ered’’ by the district court on remand:

Congress vested in the NIGC authority
for matters related to the regulation of
Indian casinos, see 25 U.S.C. § 2706, in
order to ensure that the primary bene-
ficiaries of Indian gaming operations
are to be the tribes themselves, see 25
U.S.C. § 2702(2).  By the time the Band
began withholding rent in 2009, the City
was on notice that the NIGC’s views on
the validity of the 1994 agreement might
well have changedTTTT The district court
abused its discretion by not examining

all the relevant factors including wheth-
er the NOV issued by the NIGC on July
12, 2011, changing its earlier position
and ordering the Band to cease perform-
ance under the consent decree, was an
‘‘exceptional’’ occurrence justifying
60(b)(6) relief.

Id. (emphasis added).

In sum, our opinion specified six factors
for the district court to consider on re-
mand:  (1) the parties’ voluntary agree-
ment to the 1994 decree;  (2) the Gaming
Commission’s initial endorsement of the
1994 agreement;  (3) the Gaming Commis-
sion’s lack of authority to punish a party
for obeying a court order;  (4) the congres-
sional policy behind IGRA and the creation
of the Gaming Commission, including Con-
gress’s express intent that tribes be the
primary beneficiaries of Indian casinos;
(5) that the City was on notice in 2009 of
relevant changes in the Gaming Commis-
sion’s views;  and (6) that the July 12, 2011
NOV could be an ‘‘exceptional’’ occurrence
justifying relief.

Before denying any relief under Rule
60(b)(6) on remand, the district court con-
sidered only five of the six factors we had
identified in City of Duluth, 702 F.3d at
1155.  The Band appeals.

II.

[1] We review the district court deci-
sion for abuse of discretion.  City of Du-
luth, 702 F.3d at 1152.  A district court
abuses its discretion ‘‘when a relevant fac-
tor that should have been given significant
weight is not considered;  when an irrele-
vant or improper factor is considered and
given significant weight;  or when all prop-
er factors and no improper ones are con-
sidered, but the court commits a clear
error of judgment in weighing those fac-
tors,’’ or when the court makes an error of
law.  Id.
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[2] The Band argues that the district
court failed to consider ‘‘a relevant factor
that should have been given significant
weight’’:  that is, the intent of Congress ‘‘to
ensure that the primary beneficiaries of
Indian gaming operations are to be the
tribes themselves.’’  City of Duluth, 702
F.3d at 1155.  We agree.  The district
court’s memorandum opinion did not dis-
cuss this fundamental factor specified in
our remand order.

IGRA explicitly defined the policies and
goals which led to its enactment.  Con-
gress indicated that its intent upon passing
IGRA was ‘‘to provide a statutory basis for
the regulation of gaming by an Indian
tribe adequate TTT to ensure that the Indi-
an tribe is the primary beneficiary of the
gaming operation.’’  25 U.S.C. § 2702(2).
The Gaming Commission was created ‘‘to
protect such gaming as a means of gener-
ating tribal revenue.’’  25 U.S.C. § 2702(3).
The ‘‘primary beneficiary’’ rule arose from
Congress’s aim ‘‘to promote tribal econom-
ic development, tribal self-sufficiency, and
strong tribal government’’ which is ‘‘a prin-
cipal goal of Federal Indian policy.’’  25
U.S.C. §§ 2701(4), 2702(1).  Congress has
noted that for tribes, gaming income ‘‘of-
ten means the difference between an ade-
quate governmental program and a skele-
tal program that is totally dependent on
Federal funding.’’  S.Rep. No. 100–446, at
3 (1988), reprinted in 1988 U.S.C.C.A.N.
3071, 3072.

[3] This congressional policy underly-
ing IGRA and the creation of the Gaming
Commission are factors deserving signifi-
cant weight in this case.  Federal policy
and interests are particularly important in
consent decrees.  ‘‘Consent decrees en-
tered in federal court must be directed to
protecting federal interests TTT [and] fur-
ther[ing] the objectives of [federal] law.’’
Frew v. Hawkins, 540 U.S. 431, 437, 124
S.Ct. 899, 157 L.Ed.2d 855 (2004).  Such

decrees must ‘‘be modified if TTT one or
more of the obligations placed upon the
parties has become impermissible under
federal law.’’  Rufo v. Inmates of the Suf-
folk Cnty. Jail, 502 U.S. 367, 388, 112 S.Ct.
748, 116 L.Ed.2d 867 (1992).  Here, the
Gaming Commission has determined that
rent payments to the City violated the
IGRA requirements that a tribe be the
sole proprietor of a casino and also the
primary beneficiary of gaming.  Congress
created the Gaming Commission and gave
it authority over IGRA’s interpretation
and enforcement in order to protect such
interests.

The City argues that congressional poli-
cy should not weigh strongly in the Band’s
favor because IGRA specifies that Indian
gaming revenues may also ‘‘help fund op-
erations of local government agencies,’’ 25
U.S.C. § 2710(b)(2)(B)(v).  The record
here does not suggest that the ‘‘rent’’ pro-
vision in the 1994 decree was ever intend-
ed solely to cover the cost of any city
services provided to the casino such as
emergency calls.  In its 2011 Notice of
Violation letter, the Gaming Commission
found that the ‘‘rent’’ paid to the City from
gross revenues had amounted to between
26.6 and 33.5 percent of the casino’s annual
net profits.  The record suggests that such
a large percentage of casino profits would
be grossly disproportionate to the cost of
any city services for the casino.  The rec-
ord also indicates that property taxes (an
ordinary source of funding for local gov-
ernment operations) would have been
$180,930 in 2010 for a non Indian owner of
such a casino property, far less than the $6
million of ‘‘rent’’ payments to the City for
that year.  The City has provided almost
no evidence regarding the costs of any
services to the casino, and at oral argu-
ment it admitted that it had never calculat-
ed these costs.  The record does indicate,
however, that the City has received sub-
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stantial benefits from Indian gaming under
the 1994 decree.

The district court abused its discretion
on remand by failing to consider this con-
gressional policy and its intent that tribes
be the primary beneficiaries of Indian
gaming.  This factor was identified in our
previous remand order, and the record
supports its significance in terms of the
Band’s request for Rule 60(b)(6) relief.

III.

We remand to the district court for its
reconsideration of the Band’s Rule 60(b)(6)
motion and direct it to consider all of the
factors outlined here and in our prior re-
mand order.  Accordingly, the district
court must give proper weight to the con-
gressional intent that tribes be the pri-
mary beneficiaries of Indian gaming as
well as other relevant factors we have
previously identified.  These include the
facts that the City was on notice in 2009 of
relevant actions and policies of the Gaming
Commission and its warning in the 2011
Notice of Violation that the tribe would
violate IGRA by making further rent pay-
ments to the city.  As discussed in our
prior City of Duluth opinion, such change
in the governing law is also relevant to the
question of whether an exceptional circum-
stance compels a grant of Rule 60(b)(6)
relief.  City of Duluth, 702 F.3d at 1154–
55;  see In re Pac. Far E. Lines, Inc., 889
F.2d 242 (9th Cir.1989).

For the reasons stated, we reverse and
remand for the district court’s reconsidera-
tion of the Band’s Rule 60(b)(6) motion in
accordance with this opinion and the rele-
vant law cited.
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Background:  Insured brought action
against automobile insurer, to recover
uninsured motorist benefits pursuant to
her personal policy. Parties cross-moved
for summary judgment. The United States
District Court for the Eastern District of
Arkansas, James M. Moody, Jr., J., grant-
ed insurer’s motion. Insured appealed.

Holding:  The Court of Appeals, Harpool,
J., held that insurer was allowed to offset
$300,00 insured received from settlement
against amount owed under underinsured
motorist policy.

Affirmed.
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Court of Appeals reviews a district
court’s grant of summary judgment de
novo.


