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Mr. Alvarez’s 30–year sentence on Count I
exceeded the statutory maximum penalty
authorized in cases where no quantity has
been found by the jury, in violation of
Apprendi.

At oral argument, the government forth-
rightly acknowledged that under United
States v. Bradford, 246 F.3d 1107, 1113–14
(8th Cir.2001) (per curiam), the Apprendi
error in this case warrants remand for
resentencing.  As we noted above, the Dis-
trict Court calculated Mr. Alvarez’s offense
level as a career offender on the basis of a
statutory maximum of life.  However, in
light of Apprendi, the correct statutory
maximum was 20 years.  Under U.S.S.G.
§ 4B1.1, this maximum yields an offense
level of 32 for a career offender, which is
lower than the otherwise applicable offense
level of 34 and is, therefore, disregarded.
Thus, Mr. Alvarez’s argument challenging
use of the career-offender provision is
moot.

The range for an offense level of 34 and
a criminal history category of VI is 262 to
327 months.  Thus, upon resentencing Mr.
Alvarez to 20 years on Count I, the Dis-
trict Court should determine whether to
run Mr. Alvarez’s two sentences consecu-
tively to the extent necessary to produce a
combined sentence within the 262–to–327–
month range, pursuant to U.S.S.G.
§ 5G1.2(d).  See Bradford, 246 F.3d 1107,
1113–15.  In doing so, the District Court
should follow usual Guidelines procedures
for departures.  See United States v. Gul-
lickson, 981 F.2d 344, 349 (8th Cir.1992);
see also 18 U.S.C. § 3584(a) (requiring a
specific and express order when sentences
imposed at the same time are to run con-
secutively).

IV.

Accordingly we affirm the convictions,
and remand the case to the District Court
for resentencing consistent with this opin-
ion.
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man of National Indian Gaming Commis-
sion (NIGC) requiring Tribe to close gam-
ing facility, and the United States brought
action against Tribe seeking orders de-
claring that Tribe’s conduct of class III
gaming violated federal and state law. Ac-
tions were consolidated. The United
States District Court for the District of
Nebraska, William Cambridge, J., dis-
missed all claims, and the United States
appealed. The Court of Appeals, 135 F.3d
558, reversed and remanded. After re-
mand, the District Court enjoined opera-
tion of tribal casino, and imposed fines for
contempt when tribe continued operation.
The United States then initiated garnish-
ment proceedings against tribal bank ac-
counts pursuant to the Federal Debt Col-
lection Procedures Act. The District Court
found that 22 tribal accounts were subject
to garnishment, but declined to hold mem-
bers of the tribal council in contempt. The
Tribe appealed and the government cross-
appealed. The Court of Appeals, Beam,
Circuit Judge, held that: (1) the district
court properly applied a rebuttable pre-
sumption that accounts bearing the
Tribe’s federal tax identification number
belonged to the Tribe; (2) the district
court also properly applied the burden-
shifting analysis under the Act; (3) Tribe
failed to rebut the presumption; (4) the
parens patriae doctrine could not be used
to confer standing on the Tribe to assert
the rights of a dozen or so members of
the tribe; (5) tribal account containing ear-
nest money for land the tribe was at-
tempting to purchase was subject to gar-
nishment; (6) action was a civil contempt
action, and thus Court of Appeals had
jurisdiction to hear the government’s ap-
peal from the district court’s refusal to
impose sanctions on individual tribal coun-
cil members; (7) tribal referendum did not
preclude sanctioning tribal council mem-
bers individually for contempt; and (8)

current tribal chairman would be substi-
tuted as party.

Affirmed in part, reversed in part, and
remanded.

1. Federal Courts O813

The denial of a contempt order is
reviewed for abuse of discretion.

2. United States O75.5

In garnishment proceeding against In-
dian tribe under the Federal Debt Collec-
tion Procedures Act, the district court
properly applied a rebuttable presumption
that accounts bearing the tribe’s federal
tax identification number belonged to the
tribe, where the individuals who estab-
lished each account acknowledged the ac-
curacy of such designation and certified
under penalty of perjury that this was the
proper identification number for the par-
ticular account.  28 U.S.C.A. §§ 3001–
3308.

3. United States O75.5

In garnishment proceeding against In-
dian tribe under the Federal Debt Collec-
tion Procedures Act, in which the district
court properly applied a rebuttable pre-
sumption that accounts bearing the tribe’s
federal tax identification number belonged
to the tribe, the district court also properly
applied the burden-shifting analysis under
the Act, imposing on the debtor the bur-
den of persuasion, rather than only the
burden of going forward with evidence to
rebut or meet the presumption, under
Rule of Evidence, though the tribe did not
claim an exemption as to most of the ac-
counts, where the tribe sought to benefit
from an assertion that it did not have a
substantial interest in the subject ac-
counts, and had within its possession the
peculiar facts related to its claim.  28
U.S.C.A. § 3014(b)(2);  Fed.Rules Evid.
Rule 301, 28 U.S.C.A.



730 254 FEDERAL REPORTER, 3d SERIES

4. Evidence O91
In general, the law places the burden

of proof on the party asserting a conten-
tion and seeking to benefit from this con-
tention.

5. Evidence O93
When true facts relating to a disputed

issue lie peculiarly within the knowledge of
one party, it is fair to assign the burden of
proof to that party.

6. United States O75.5
In garnishment proceeding against In-

dian tribe under the Federal Debt Collec-
tion Procedures Act, tribe failed to rebut
the presumption that in had a substantial
interest in bank accounts bearing its tax
identification number, though the tribe
showed that none of the tribal council
members were listed as signatories on the
accounts, where the signature cards certi-
fied that the accounts bore the correct
identification number and that number was
the tribe’s tax identification number, and
the tribe did not submit evidence that trib-
al council members were the only mem-
bers of the tribe with authority to open
tribal bank accounts and there was no
evidence that a tribal council member must
have signature authority on all tribal ac-
counts.  28 U.S.C.A. §§ 3002(12),
3014(b)(2).

7. Indians O27(1)
The parens patriae doctrine could not

be used to confer standing on an Indian
tribe to assert the rights of a dozen or so
members of the tribe, as opposed to all of
the members.

8. United States O124
The doctrine of ‘‘parens patriae’’ al-

lows a sovereign to bring an action on
behalf of the interest of all of its citizens.

 See publication Words and Phras-
es for other judicial constructions
and definitions.

9. Indians O27(1)

In garnishment proceeding against In-
dian tribe under the Federal Debt Collec-
tion Procedures Act, the tribe did not have
standing to object to the garnishment of
accounts in which it did not have substan-
tial interest.  28 U.S.C.A. §§ 3001–3308.

10. United States O75.5

In proceeding against Indian tribe
under the Federal Debt Collection Pro-
cedures Act, tribal account containing
earnest money for land the tribe was at-
tempting to purchase was subject to gar-
nishment;  even if the purchase agree-
ment had the effect of divesting the
tribe of an interest in the funds, the
tribe had a future interest in the funds
at the time of the hearing because it
had the option of terminating the con-
tract and reclaiming the funds as of a
subsequent date, and if the tribe did not
have a substantial interest in the funds
at the time of the hearing, it did after
that date, and under the Act, even if the
account was an escrow account, the ac-
count was garnishable, as the tribe had
legal title to the funds under Nebraska
law.  28 U.S.C.A. § 3002(12).

11. Deposits and Escrows O18.1

Under Nebraska law, legal title re-
mains in the grantor when funds are
placed in escrow.

12. Injunction O231

Action against Indian tribe and tribal
council members was a civil contempt ac-
tion, and thus Court of Appeals had juris-
diction to hear the government’s appeal
from the district court’s refusal to impose
sanctions on individual tribal council mem-
bers, despite contention that the proposed
fines were punitive and rendered the un-
derlying action criminal in nature, as the
injunction violated, which simply required
that the tribe cease class III gaming, was
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not complex, negating the need for exten-
sive and impartial fact-finding, and the
fines are compensatory because the gov-
ernment was actually the aggrieved party.

13. Contempt O24, 60(1)
Once it has been shown that the al-

leged contemnor violated a court order,
the contemnor bears the burden of show-
ing that compliance is presently impossi-
ble, and to show that compliance is pres-
ently impossible, the defendant must
demonstrate: (1) that they were unable to
comply, explaining why categorically and
in detail, (2) that their inability to comply
was not self-induced, and (3) that they
made in good faith all reasonable efforts
to comply.

14. Injunction O222
Tribal referendum in favor of contin-

ued operation of class III gaming activi-
ties, after the district court had decided
that the tribe’s operation of a casino violat-
ed the Indian Gaming Regulatory Act,
lacked legal effect, as the tribe could not
pass such a referendum in contravention of
federal law, and thus did not preclude
tribal council members from complying
with the court order, so that they could be
individually sanctioned for contempt, and
in any event, the council was made aware
of the federal court order, and yet voted to
deny closure of the casino, prior to the
tribal referendum.  25 U.S.C.A. §§ 2701–
2721.

15. Injunction O230(1)
In a civil contempt proceeding, arising

from violation of injunction against Indian
tribe’s continued operation of class III
gaming activities, tribal council members
could purge themselves of contempt by
complying with the order, and thus where

a new tribal chairman had been selected
during pendency of the action, he would be
substituted as a party to this action, and
any actions previous chairman had taken
in the past which would have subjected
him to a finding of contempt of court were
no longer relevant.

Paul D. Boeshart, argued, Lincoln, MN,
for Asst. U.S. Atty., for appellant.

David R. Stickman, argued, Omaha, NE,
for appellee.

Before BOWMAN, BEAM and
MURPHY, Circuit Judges.

BEAM, Circuit Judge.

These consolidated cases involve our lat-
est journey through this long-existing
quagmire created by the parties.  We af-
firm in part and reverse in part.

I. BACKGROUND

Pursuant to this court’s decision in Unit-
ed States v. Santee Sioux Tribe of Nebras-
ka, 135 F.3d 558 (8th Cir.1998) (Santee I ),1

the district court issued an injunction
against the Santee Sioux Tribe (‘‘the
Tribe’’), ordering it to close a tribal casino
operating class III gaming devices.  After
the Tribe failed to comply with the injunc-
tion, the court held it in contempt and
began assessing a fine for every day it
continued to operate the casino.  On June
25, 1999, and November 12, 1999, the court
reduced the fines to judgments totaling
$1,182,000.  The federal government
(hereinafter ‘‘government’’) then initiated
garnishment proceedings against tribal
bank accounts pursuant to the Federal

1. A full account of the underlying facts of this
protracted dispute can be found in this prior

case.
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Debt Collection Procedures Act (‘‘the
Act’’), 28 U.S.C. §§ 3001–3308.  The dis-
trict court found that twenty-two of the
tribal accounts were subject to garnish-
ment.  The government also unsuccessful-
ly sought to have the court hold members
of the Tribal Council in contempt.  The
Tribe appeals the district court’s findings
that fifteen of the accounts are subject to
garnishment, and the government cross-
appeals the court’s finding that one of the
accounts, the Cedar Hill account, is ex-
empt.  The government also appeals the
court’s refusal to hold individual members
of the Tribal Council in contempt.

II. DISCUSSION

[1] The denial of a contempt order is
reviewed for abuse of discretion.  Chicago
Truck Drivers v. Brotherhood Labor Leas-
ing, 207 F.3d 500, 504 (8th Cir.2000).  In-
terpretation of a statute is reviewed de
novo.  United States v. McAllister, 225
F.3d 982, 986 (8th Cir.2000).  A district
court’s findings of fact are reviewed for
clear error and its conclusions of law are
reviewed de novo.  Milligan v. City of Red
Oak, 230 F.3d 355, 359 (8th Cir.2000).

A. Garnishment of Tribal Accounts

1. The Tribe’s Appeal—Case No. 00–
1542

The district court issued writs of gar-
nishment against twenty-three tribal ac-
counts utilizing the Act.2 This legislation
was enacted in 1990 to address the need
for a uniform procedure to collect over five
billion dollars worth of non-tax related civil
debts.  See Seth S. Katz, Federal Debt
Collection Under the Federal Debt Collec-
tion Procedures Act:  The Preemption of

State Real Estate Laws, 46 Emory L.J.
1697, 1698–99 (1997).  The federal govern-
ment now enforces all non-tax related civil
debts under the Act. Id. at 1699, 1705.

[2] When faced with these court or-
ders, the Tribe claimed some specific ex-
emptions as permitted by the Act and also
filed a motion to quash all of the writs.
This was done pursuant to 28 U.S.C.
§ 3202(d), a provision of the Act which
contains procedures for evaluating exemp-
tions, quashing postjudgment garnish-
ments and requesting a hearing.  After an
evidentiary hearing, the court found that
twenty-two out of twenty-three of the ac-
counts were lawfully seized, and the Tribe
appeals the findings as to fifteen of these
twenty-two rulings.  The government ar-
gues that the district court properly ap-
plied a rebuttable presumption that ac-
counts bearing the Tribe’s federal tax
identification number belonged to the
Tribe.  We agree with this contention.
Not only did the accounts bear the Tribe’s
federal tax identification number but the
individuals who established each account
acknowledged the accuracy of such desig-
nation and certified under penalty of per-
jury that this was the proper identification
number for the particular account.  Ac-
cordingly, we find that the district court
did not err in applying a presumption of
tribal ownership.

Given this rebuttable presumption, the
district court applied the burden-shifting
analysis set forth in 28 U.S.C. § 3014(b)(2)
of the Act. That section states in pertinent
part that ‘‘[u]nless it is reasonably evident
that the exemption applies, the debtor
shall bear the burden of persuasion.’’  Id.

2. The Act is divided into four principal provi-
sions:  subchapter A (§§ 3001–3015) contains
definitions and general provisions;  subchap-
ter B (§§ 3101–3105) contains the provisions
for prejudgment remedies;  subchapter C

(§§ 3201–3206) contains the provisions for
postjudgment remedies;  and subchapter D
(§§ 3301–3308) contains provisions for fraud-
ulent transfers.
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[3] The Tribe argues that the district
court should have instead applied the gen-
eral rule of presumptions found in Federal
Rule of Evidence 301 because, while it did
request a hearing, it did not actually claim
an exemption under section 3014.3  In-
stead, it alleges that the accounts either
were not owned or controlled by the Tribe
or that it lacked any substantial interest in
the accounts.  Since section 3014(b)(2) ap-
plies only to debtors claiming exemptions,
which the Tribe alleges it was not doing,
the Tribe contends that the burden of
proof in section 3014 does not apply.

We first note that the Tribe did actually
claim an exemption with regard to two of
the accounts.  It claimed the money in one
account was held in trust by the United
States for the benefit of an Indian tribe or
individual Indian.  The Tribe claimed the
money in a second account was received
pursuant to the Mississippi Sioux Judg-
ment Funds Act. Thus, for these two ac-
counts, the burden-shifting analysis in sec-
tion 3014 clearly applies.

Next we turn to whether the Tribe also
bore the burden of proof with regard to
the remaining accounts.  We find that it
did have the burden of proving that it did
not have a substantial interest in these
deposits.4

[4, 5] In general, the law places the
burden of proof on the party asserting a
contention and seeking to benefit from this
contention.  Martinelli v. Bridgeport Ro-
man Catholic Diocesan Corp., 196 F.3d
409, 428 (2d Cir.1999).  Furthermore,
when true facts relating to a disputed issue
lie peculiarly within the knowledge of one
party, it is fair to assign the burden of
proof to that party.  ITSI TV Productions,
Inc. v. Agricultural Ass’ns, 3 F.3d 1289,
1292 (9th Cir.1993).  Here the Tribe seeks
to benefit from the assertion that it does
not have a substantial interest in the sub-
ject accounts.  The Tribe likewise has
within its possession the peculiar facts re-
lated to its claim.  Thus, the burden of
proof is properly with the Tribe, especially
given the policy established by Congress in
section 3014(b)(2).

[6] With this determination made, we
turn to the question of whether the Tribe
met its burden of proof on the disputed
accounts.  We agree with the district court
that the Tribe clearly failed to do so with
regard to the fifteen accounts awarded to
the government.  To rebut the presump-
tion, the Tribe showed that none of the
Tribal Council members were listed as sig-
natories on the accounts.  As previously
stated, however, the signature cards certi-
fied that the accounts bore the correct

3. Rule 301 provides:  ‘‘In all civil actions and
proceedings not otherwise provided for by Act
of Congress or by these rules, a presumption
imposes on the party against whom it is di-
rected the burden of going forward with evi-
dence to rebut or meet the presumption, but
does not shift to such party the burden of
proof in the sense of the risk of nonpersua-
sion, which remains throughout the trial upon
the party on whom it was originally cast.’’
Obviously the difference is important because
under section 3014(b)(2), the burden of per-
suasion is on the Tribe, while under Rule 301,
the Tribe has the burden only of producing
evidence in support of its position.

4. The government may only garnish property
in which the debtor has a substantial interest.
28 U.S.C. § 3205(a).  Thus, the allegations of
no substantial interest by the Tribe are impor-
tant under the statutory scheme.  Section
3202(d) limits the issues that may be raised in
a motion to quash.  It states, ‘‘[t]he issues at
such hearing shall be limited—(1) to the prob-
able validity of any claim of exemption by the
judgment debtor;  (2) to compliance with any
statutory requirement for the issuance of the
postjudgment remedy granted.’’  28 U.S.C.
§ 3202(d) (emphasis added).  The Tribe ap-
parently bottoms its motion to quash on an
interplay between sections 3205(a) and
3202(d)(2).
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identification number and that number was
the Tribe’s tax identification number.  Cf.
In re Clary, 259 B.R. 453, 455–57 (Bankr.
S.D.Ga.2001) (evidence as a whole estab-
lished that corporation, and not corporate
owner personally, was obligor on debt
where contracts and credit applications
were signed utilizing corporate federal tax
identification number).  The fact that the
signature cards were signed by non-Coun-
cil members does not preclude the district
court’s finding.  The Tribe did not submit
evidence that Tribal Council members
were the only members of the Tribe with
authority to open tribal bank accounts and
there was no evidence that a Tribal Coun-
cil member must have signature authority
on all tribal accounts.5  Again, the Tribe
bore the burden of presenting such evi-
dence.  Thus, each of these accounts bear-
ing the Tribe’s federal tax identification
number is included in the broad definition
of property subject to garnishment under
the Act. 28 U.S.C. § 3002(12).

Finally, it is arguable that if the Tribe
does not own or have a substantial interest
in these accounts, as it contends, it does
not have standing to complain about the
garnishment of the accounts.  See Warth
v. Seldin, 422 U.S. 490, 499, 95 S.Ct. 2197,
45 L.Ed.2d 343 (1975) (‘‘plaintiff generally
must assert his own legal rights and inter-
ests, and cannot rest his claim to relief on
the legal rights or interests of third par-
ties’’);  cf.  United States v.1998 BMW ‘‘I’’
Convertible, 235 F.3d 397, 399 (8th Cir.
2000) (in forfeiture context claimant must
first show an ownership interest in the
property);  United States v. $515,060.42 in
United States Currency, 152 F.3d 491, 497
(6th Cir.1998) (in governmental forfeiture

contest claimant must have colorable own-
ership, possessory, or security interest in
property to have Article III standing).

[7, 8] At oral argument the Tribe as-
serted that the Tribe, even without a sub-
stantial interest, has standing to protect
the Constitutional rights of tribal members
who were signatories to the accounts.  As-
suming the Tribe is attempting (for the
first time at oral argument) to assert par-
ens patriae standing, this argument fails.
The doctrine of parens patriae allows a
sovereign to bring an action on behalf of
the interest of all of its citizens.  Louisi-
ana v. Texas, 176 U.S. 1, 19, 20 S.Ct. 251,
44 L.Ed. 347 (1900).  However, this doc-
trine is reserved for actions which are
asserted on behalf of all of the sovereign’s
citizens.  See United States v. Hooker
Chemicals & Plastics Corp., 749 F.2d 968,
984–85 (2d Cir.1984).  The parens patriae
doctrine cannot be used to confer standing
on the Tribe to assert the rights of a dozen
or so members of the Tribe.  See, e.g.,
Navajo Nation v. Superior Court of State
of Wash. for Yakima County, 47
F.Supp.2d 1233, 1240 (E.D.Wash.1999)
(Tribe lacked standing under the doctrine
of parens patriae to assert rights of biolog-
ical grandparents in action challenging
adoption of grandchild because claims
were personal to grandparents and not
those of Tribe as a whole);  Kickapoo Tra-
ditional Tribe of Texas v. Chacon, 46
F.Supp.2d 644, 652 (W.D.Tex.1999) (Tribe
did not have standing to assert a first
amendment violation because the rights
sought to be asserted were primarily those
of a small group of Tribe members and not
those of the Tribe as a whole).

5. The Bylaws of the Santee Sioux Tribe state
that the treasurer of the Tribal Council ‘‘shall
be the custodian of all funds in possession of
the tribe from any source TTTT He shall keep
an accurate record of all such funds and shall
disburse the same in accordance with the vote

of the tribal council TTTT’’ This provision does
not alter our conclusion.  That the treasurer
is the official ‘‘custodian’’ of tribal funds does
not preclude other members of the Tribe from
being signatories on tribal bank accounts.
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[9] In any event, the Tribe either did
not meet its burden of proof on the ac-
counts, as the district court found, or did
not have standing to object to the garnish-
ment of accounts in which it did not have
substantial interest.  We thus affirm the
district court in the Tribe’s appeal.

2. The Government’s Cross–Appeal—
Case No. 00–1764

[10] The government cross-appeals the
district court’s finding that the Tribe met
its burden of proving that it did not have a
substantial interest in the funds in the
Cedar Hill account because they are held
in escrow.  In coming to this conclusion,
the district court relied on a purchase
agreement submitted by the Tribe, which
showed that the Cedar Hill account con-
tained earnest money for land the Tribe
was attempting to purchase.  The pur-
chase agreement provided that the funds
would be held in the account until the time
of closing or transfer to an escrow account,
and also provided that either the seller or
buyer could cancel the agreement any time
after June 1, 2000.  Upon termination of
the agreement, all earnest money deposits
and interest would be returned to the buy-
er.

We find the district court’s quashal of
the writ of garnishment for this account
should be reversed.  First, even if the
purchase agreement had the effect of di-
vesting the Tribe of an interest in the
funds, the Tribe had the option of termi-
nating the contract and reclaiming the
funds as of June 1, 2000.  If the Tribe did
not have a substantial interest in the funds
at the time of the hearing, it does now.
Also, under the Act, even if the account
was an escrow account, the account was
garnishable.  The Act defines ‘‘property’’
as:

[A]ny present or future interest, wheth-
er legal or equitable, in real, personal

TTT or mixed property, tangible or intan-
gible, vested or contingent, wherever lo-
cated and however held (including com-
munity property and property held in
trust (including spendthrift and pension
trusts)).

28 U.S.C. § 3002(12).

[11] Under Nebraska law, legal title
remains in the grantor when funds are
placed in escrow.  Cf. Mackiewicz v. J.J.
& Assocs., 245 Neb. 568, 514 N.W.2d 613,
619–20 (1994).  See also Knoll v. Butler,
675 A.2d 1308, 1312 (Pa.Cmwth.Ct.1996)
(‘‘An ordinary escrow agreement creates
a fiduciary relationship between the
agent and the transferor.  The depositor
is usually the buyer who, nevertheless,
retains title to the escrowed money until
the performance of certain conditions or
happenings of specific events (the escrow
conditions).’’)  Thus, if the funds were in
escrow, the Tribe had legal title to the
funds and they were subject to garnish-
ment.  The Tribe also had a future inter-
est in the funds at the time of the hear-
ing because after June 1, 2000, the Tribe
could cancel the agreement and reclaim
the funds.  Therefore, we find the Cedar
Hill account was subject to garnishment.

B. Contempt of Individual Tribal
Council Members—Case No. 00–
1399

[12] The Council members argue that
this court has no jurisdiction over this
appeal because even though labeled a ‘‘civil
contempt’’ proceeding, the punitive nature
of the proposed fines rendered the under-
lying action criminal in nature, and the
district court’s refusal to impose sanctions
constitutes an unappealable acquittal of
criminal contempt.  We disagree.

The council members cite International
Union, United Mine Workers v. Bagwell,
512 U.S. 821, 114 S.Ct. 2552, 129 L.Ed.2d
642 (1994), as support for the proposition
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that the contempt proceedings labeled
‘‘civil’’ in district court were really criminal
in nature.  Bagwell involved a labor un-
ion’s failure to comply with a complex
state court order that prohibited the union
from engaging in several different kinds of
specific conduct, including obstructing in-
gress and egress to company facilities,
threatening company employees, sabotag-
ing roads leading to company facilities,
and picketing with excessive numbers of
people at designated sites.  The state
court had set up a prospective schedule of
fines, and required payments to the Com-
monwealth of Virginia only if it were
shown the union disobeyed the court’s or-
ders.  The union was eventually fined in
excess of $50 million for the violations.
The issue on appeal before the Supreme
Court was whether the contempt proceed-
ings, labeled civil, were actually criminal
due to the nature of the penalties, thus
entitling the union the procedural protec-
tions of a criminal trial, including a right
to trial by jury.

The Supreme Court held that because
the fines were punitive, rather than coer-
cive or compensatory, the proceeding was
actually criminal in nature.  Id. at 834,
837, 114 S.Ct. 2552.  In reaching its deci-
sion, the Court reasoned that the fines
were not compensatory because there was
no evidence concerning the losses sus-
tained by the non-party governments (the
injured party was actually the private com-
pany, not the government), nor did the
trial court attempt to calibrate the fines in
accordance with damage caused by the
union’s contumacious activity.  Id. at 834,
114 S.Ct. 2552.

The Court further found that the need
for extensive fact-finding to determine
whether an extremely specific and complex
injunction had been violated made it neces-
sary to have impartial fact-finding subject
to criminal procedures to protect the due

process rights of the alleged contemnor.
Id. at 833–34, 114 S.Ct. 2552.  Without a
neutral fact-finder, the trial court was in
the position of policing the union’s ‘‘compli-
ance with an entire code of conduct that
the court itself had imposed.’’  Id. at 837,
114 S.Ct. 2552.

Here, unlike Bagwell, the injunction is
not complex, negating the need for exten-
sive and impartial fact-finding.  The in-
junction simply requires that the Tribe
cease class III gaming.  Further, the fines
are compensatory because here the gov-
ernment is actually the aggrieved party.
Thus, the action in district court was a civil
contempt action, and we have jurisdiction
to hear the government’s appeal.

[13] Once it has been shown that the
alleged contemnors violated a court order,
the contemnor bears the burden of show-
ing that compliance is presently impossi-
ble.  Chicago Truck Drivers, 207 F.3d at
505.  To show that compliance is presently
impossible, the defendant must demon-
strate:  ‘‘(1) that they were unable to com-
ply, explaining why categorically and in
detail, (2) that their inability to comply was
not self-induced, and (3) that they made in
good faith all reasonable efforts to com-
ply.’’  Id. at 506 (internal quotes and cita-
tions omitted).

[14] In this case, the district court held
that it could not hold the Council members
in civil contempt because to do so would
not result in the cessation of class III
gaming due to a tribal referendum.  The
district court held that the Council mem-
bers would be unable to comply with the
court order because the referendum vote
precluded the Council from shutting down
the class III gaming activities.

Because the tribal referendum lacks le-
gal effect, we conclude that the Tribal
Council members cannot establish they
were unable to comply.  Cf. Missouri v.
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Jenkins, 495 U.S. 33, 57–58, 110 S.Ct.
1651, 109 L.Ed.2d 31 (1990) (holding that
state legislature cannot hinder a federal
law from being implemented by passing a
law that prohibits its implementation).
The Council members cannot hide behind
a spurious tribal referendum because the
Tribe cannot pass such a referendum in
contravention of federal law, including the
lawful orders of a federal court.  This
court decided in Santee I that the opera-
tion of the casino violated the Indian Gam-
ing Regulatory Act, 25 U.S.C. §§ 2701–
2721.  135 F.3d at 565.  We thus ordered
the district court to enjoin the Tribe’s op-
eration of class III gaming devices.  Id. at
566.  The Tribe, through the purported
referendum process, has disregarded fed-
eral law and orders of the district court
and this court.  The Tribe is required to
comply with the same rules that bind other
political subdivisions in the United States,
and thus cannot flagrantly disregard fed-
eral law.  Cf. Florida Paraplegic Ass’n v.
Miccosukee Tribe of Indians of Florida,
166 F.3d 1126, 1135 (11th Cir.1999) (‘‘The
federal government is responsible for har-
monizing the competing interests of allow-
ing Indian tribes, sovereign yet subor-
dinate dependent nations, to maintain their
independence but, at the same time, re-
quiring tribes to comply with the same
rules that bind all other political subdivi-
sions of the United States.’’).  The Tribe’s
noncompliance with federal law cannot
serve as justification for the Council’s ina-
bility to comply with the court order.
Thus, as a matter of law, the Council mem-
bers cannot make the requisite showing
that compliance is presently impossible.
Chicago Truck Drivers, 207 F.3d at 505,
506.

Furthermore, the record shows that one
day after the district court ordered the
Tribe to cease class III gaming, and prior
to the referendum vote of the entire Tribe,
the Tribal Council convened a special

meeting.  The minutes of this meeting dis-
close that the Council was made aware of
the federal court order to cease class III
gaming and shut down the Ohiya Casino,
yet the Council voted to deny closure.
Thus, while the Council members attempt
to cloak their actions with the cape of the
tribal referendum, the record shows the
Council had no intention of complying with
the court order regardless of the referen-
dum.  Accordingly, we find the members
of the Tribal Council in contempt of the
district court orders directly affecting
them.

[15] Finally, Chairman Denny sepa-
rately argues that he cannot be held in
contempt because he has no vote in the
Council except in the case of a tie.  While
this case was pending, Mr. Denny filed a
motion to substitute parties because he is
no longer Chairman or even a member of
the Tribal Council.  Since we have deter-
mined that this is a civil and not criminal
contempt proceeding, and Council mem-
bers can purge themselves of contempt by
complying with the order, we grant Mr.
Denny’s motion to substitute Roger Tru-
dell as Tribal Chairman and to dismiss Mr.
Denny as a party to this action.  Mr.
Denny is no longer a member of the Tribal
Council and therefore is no longer able to
purge himself of the contempt.  Any ac-
tions Mr. Denny has taken in the past
which would have subjected him to a find-
ing of contempt of court are no longer
relevant.  See In re Kave, 760 F.2d 343,
351 (1st Cir.1985) (in contrast to criminal
contempt, civil contempt is imposed to
coerce present or future compliance with
order of the court).

III. CONCLUSION

For the foregoing reasons, the judgment
of the district court is affirmed in case no.
00–1542—the Tribe’s appeal regarding the
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garnishment of accounts;  reversed in case
no. 00–1764—the government’s cross-ap-
peal regarding the Cedar Hill account;
and reversed in case no. 00–1399—the gov-
ernment’s appeal concerning the individual
liability of Tribal Council members.  These
cases are remanded to the district court
for further proceedings consistent with
this opinion.
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National Labor Relations Board
(NLRB) determined that grocery store
corporation violated the National Labor
Relations Act (NLRA) by withdrawing
recognition of its employees’ unions, and
by repudiating collective-bargaining agree-
ment (CBA) after it relocated its store.
Corporation petitioned for review of
NLRB’s order directing compliance with
CBA, and NLRB cross-petitioned for en-
forcement of its order. The Court of Ap-
peals, Melloy, District Judge, sitting by
designation, held that unions did not waive
rights of continued representation, and

therefore, substantial evidence in the rec-
ord supported NLRB’s determination that
corporation illegally repudiated CBA after
relocation.

Appeal denied, enforcement granted.

1. Labor Relations O703.1

An order of the National Labor Rela-
tions Board (NLRB) is afforded great def-
erence on review and will be enforced if
the NLRB correctly applied the law and if
its findings of fact are supported by sub-
stantial evidence on the record as a whole,
even if appellate court might have reached
a different decision had the matter been
reviewed de novo.

2. Statutes O219(8)

The National Labor Relations Board
(NLRB) has broad authority to construe
provisions of the National Labor Relations
Act (NLRA), and courts must defer to
NLRB decisions provided they are not
irrational or inconsistent with the NLRA.
National Labor Relations Act, § 1 et seq.,
as amended, 29 U.S.C.A. § 151 et seq.

3. Labor Relations O223.1

For the life of a collective-bargaining
agreement (CBA), the status of the union
as exclusive bargaining representative may
not ordinarily be questioned.

4. Labor Relations O223.1

Rule that for the life of a collective-
bargaining agreement (CBA) the status of
the union as exclusive bargaining repre-
sentative may not ordinarily be questioned,
prohibits employers from petitioning the
National Labor Relations Board (NLRB)
for decertification of a union and from
repudiating the contract or withdrawing
recognition from and refusing to bargain
with a union during the term of the CBA
absent proof of unusual circumstances.


