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I. INTRODUCTION 

As part of its long-term effort to protect and restore salmon habitat in the 

Stillaguamish River drainage, the Stillaguamish Tribe entered into a series of 

agreements with the State of Washington to conduct various habitat protection 

and restoration projects. One of those agreements—the Salmon Project Funding 

Agreement No. 04-1634, at issue here—provided nearly a half million dollars to 

the Tribe to build a revetment along a stretch of the river to control large amounts 

of habitat-damaging sedimentation entering the river at that location. 

ER at 883-924. The Agreement was signed by both parties in 2005 and the 

revetment was completed in 2006. ER at 880. The Agreement, like others before 

it, contained unambiguous provisions allowing the State to seek indemnification 

for claims, damages, and expenses arising from or incident to the Tribe’s 

performance or failure to perform under the Agreement, and specifically waiving 

the Tribe’s sovereign immunity to the extent needed to enforce the Agreement. 

ER at 892, 924. 

Several years later, a large landslide occurred at the site of the revetment, 

leading to the loss of 47 lives and a lawsuit against the State. The revetment was 

identified in the lawsuit as a possible contributing cause to the landslide, but the 

suit was settled without any finding as to cause or assessment of responsibility. 
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In the context of that lawsuit, the State approached the Tribe about 

indemnification under the agreement. ER at 762-879. Anticipating an action for 

contribution in state or federal court, the Tribe filed this action in federal court 

to obtain a declaration that the indemnity provision—indeed, the entire 

Agreement—was void because the Tribal Board of Directors had not adopted a 

separate resolution specifically waiving sovereign immunity under this specific 

Agreement. ER at 1030-41. However, the requirement of a Board resolution was 

not established by the Tribe until five years after the relevant Agreement was 

signed, and the District Court found there was no consistent practice or policy 

of requiring Board approval to waive sovereign immunity at the time the Tribe 

signed the Agreement. ER at 11. 

Nevertheless, relying primarily on a presumption against a waiver of 

sovereign immunity, the District Court ruled that the Agreement’s unambiguous 

waiver is unenforceable and declined to reach any of the State’s equitable 

arguments. ER at 11-12, 16. The District Court did not address the State’s claim 

that the court lacked subject matter jurisdiction over the Tribe’s Complaint.1 

                                           
1 The Tribe named the State of Washington and the Attorney General of 

Washington as Defendants in its action. These state entities, Appellants here, are 
collectively referred to as the State in this brief. 
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Because the Tribe failed to establish the Court’s jurisdiction, its 

Complaint should be dismissed and the District Court’s Orders vacated. In the 

alternative, this Court should (1) hold that the Tribe waived sovereign immunity 

sufficient to allow enforcement of the 2005 Agreement when the Board adopted 

a specific resolution to obtain salmon restoration grants consistent with State 

requirements and authorized tribal executives to execute contracts to obtain 

those grants, and (2) remand for judgment on the State’s counterclaims. 

II. JURISDICTIONAL STATEMENT 

The District Court lacked subject matter jurisdiction under 

28 U.S.C. § 1331 or § 1362, the two statutes the Tribe relied on in its briefing to 

the District Court. The Tribe’s Complaint also cited 28 U.S.C. §§ 1367, 2201, 

and 2202, but neither its Complaint nor any subsequent briefing provided any 

basis for subject matter jurisdiction under those statutes. Although the State 

challenged the Tribe’s asserted bases for jurisdiction early in the case, the 

District Court made no ruling as to jurisdiction. 

The District Court’s Order being appealed was entered on August 9, 2017, 

and an Order Dismissing Case was entered on August 18, 2017. ER at 2-17, 1. 

That order was the equivalent of a judgment under Fed. R. Civ. P. 58. 

See Fed. R. App. P. 4(a)(7)(B). The Notice of Appeal was filed on 
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September 8, 2017, and perfected by paying the fees required by Fed. R. App. 

P. 5(d). ER at 38-56. This appeal is timely under Fed. R. App. P. 4(a)(1)(A). 

III. ISSUE STATEMENT  

1) Should this case be dismissed for lack of subject matter jurisdiction and 

the District Court’s Orders vacated? 

2) Alternatively, assuming subject matter jurisdiction, did the District 

Court err in ruling that Stillaguamish Tribe did not waive sovereign immunity 

when the Tribe’s Board of Directors adopted a specific resolution to obtain 

salmon restoration grants consistent with State requirements and authorized 

tribal executives to execute contracts in furtherance of obtaining salmon 

restoration grants? 

IV. STATEMENT OF FACTS 
 
A. Tribal Recognition and Organization 
 

The Tribal Council for the Stillaguamish Tribe of Indians adopted its 

Constitution on January 31, 1953, and gained federal recognition in 1976. 

ER at 925. The original 1953 Constitution and the 1986 amendments are silent 

on the procedures for waiving sovereign immunity. The 1986 Constitution was 

in effect at all times relevant to this case. ER at 925. 
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Article IV of the 1986 Constitution states that “[t]he governing body of 

the Stillaguamish Tribe shall be a six (6) member Board of Directors which shall 

elect annually from its members a Chairman, Vice-Chairman, Secretary, 

Treasurer, and two (2) members.” ER at 296-319. The 1986 Constitution further 

provides that the Board of Directors shall exercise “[a]ll the powers and legal 

authority, express, implied, or inherent . . .” including, without limitation, the 

power: 

to administer the affairs and assets of the tribe . . . under appropriate 
contracts, [and] 
 
to have and exercise other powers and authority necessary to fulfill 
its obligations, responsibilities, objectives, and purposes as the 
governing body of the tribe. 

 
ER at 301. 

The Stillaguamish Constitution also establishes certain Officers and vests 

those Officers with duties and authority. ER at 304. The provisions for the 

Chairman and Vice Chairman provide: 

Section 1.  Chairman. The Chairman of the Board of Directors shall 
preside over all meetings of the Tribe and the Board of Directors 
and shall vote only in case of a tie. He/she shall perform all duties 
of the Chairman and exercise any authority delegated to him/her 
by the Board of Directors. 
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Sec. 2.  Vice Chairman.  The Vice Chairman shall act as Chairman 
and perform the duties of Chairman in the Chairman’s absence. 
 

Id. (emphasis added). 

In 2010, the Board adopted a Resolution restricting the “exercise any 

authority delegated” powers of the Chair and Vice-Chair for agreements 

containing limited waivers of tribal sovereign immunity. ER at 648-50. The 

pertinent provision of the 2010 Resolution provides: 

BE IT FURTHER RESOLVED, that employees or officials of the 
Stillaguamish Tribe of Indians, other than the Board of Directors, 
shall have no authority to bind the Tribe through written 
instruments that contain limited waivers of sovereign immunity in 
any form and any employee or official who attempts to do so, is 
acting beyond the scope of his or her legal authority. 

 
ER at 650 ¶ 6. 

The 2010 Resolution also recognizes “that limited waivers of sovereign 

immunity . . . [occur] in many forms and need not include the term ‘sovereign 

immunity’ to be effective.” ER at 650 ¶ 2. The Resolution further states that it 

“reaffirms the long-standing Tribal Policy” regarding limited waivers, but the 

District Court ruled that the evidence does not support finding the Tribe in fact 

had a consistent policy or practice regarding limited waivers prior to the 2010 

Resolution. ER at 650 ¶ 4, 11. Judge Bryan’s finding is consistent with the 
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finding of Judge Jones in Stillaguamish Tribe of Indians v. Pilchuck Grp. II, 

L.L.C., No. C10-995RAJ, 2011 WL 4001088 (W.D. Wash. 2011).2 

Shawn Yanity was the Chairperson of the Board from 2004 to 2009. 

ER 925 ¶ 1. In 2005, Edward Goodridge served as Vice-Chairman of the Board 

and the Tribe’s Executive Director. ER at 926 ¶ 5. 

B. The Stillaguamish Tribe’s Actions To Protect Salmon Habitat in the 
Stillaguamish River 

 
Puget Sound Chinook was listed as a threatened species under the 

Endangered Species Act in 1999, including Chinook from the Stillaguamish 

River, the traditional fishing grounds of the Tribe. 64 Fed. Reg. 14307-328 

(Mar. 24, 1999). In response to the anticipated listing, the Washington 

Legislature enacted emergency salmon recovery legislation: E.g., 1999 Wash. 

Sess. Laws pp. 2365-2383, ch. 13 (1st Sp. Sess.) (Salmon Recovery Funding); 

see id. pp. 2299-2341 (Forest Practices-Salmon Recovery). The Legislature 

called for integrated planning and coordinated funding and specifically found 

“that a coordinated framework for responding to the salmon crisis is needed 

                                           
2 Although the 2010 Resolution imposed restrictions on signatory 

authority for agreeing to limited waivers, the Tribe continued to demonstrate its 
willingness to agree to limited waivers as part of obtaining salmon restoration 
grants. ER at 651-54. 
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immediately”—a framework that includes tribal governments. 1999 Wash. Sess. 

Laws p. 2366.3 

A central part of the State’s response for restoring salmon populations was 

the creation of the Salmon Recovery Funding Board (SRFB). The SRFB strategy 

focused on specific watersheds (called water resource inventory areas or 

WRIAs) as primary units of salmon recovery and funding. Wash. Rev. Code 

Ann. § 77.85.010(13) (West). Local governments and tribes choose the “lead 

entities” for each WRIA and prioritize salmon recovery projects within it. 

Salmon recovery projects within each WRIA may be proposed for SRFB grants 

by either the local government or a tribe. The process of obtaining a grant is 

initiated by submitting a written application describing the proposed project, its 

benefits, and costs. 

The Stillaguamish River watershed is designated WRIA #5. The 

Stillaguamish Watershed Council (previously known as Stillaguamish 

Implementation and Review Committee) is the co-lead entity for WRIA #5. 

                                           
3 Other language in the 1999 legislation confirms the Legislature’s 

recognition that immediate—even emergency—action was required. For 
example: “The legislature finds that the declines of fish stocks throughout much 
of the state require immediate action to be taken to help restore these fish runs 
where possible . . . . [T]he immediate adoption of emergency rules is 
appropriate . . . .” 1999 Wash. Sess. Laws p. 2301. 
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Pat Stevenson, the Stillaguamish Tribe’s Environmental Manager, serves as the 

Tribe’s representative on the Stillaguamish Watershed Council and was 

responsible for identifying the salmon recovery projects in WRIA #5 for which 

the Tribe sought state funding from the SRFB. ER at 554 p. 25-27. 

As a tribal co-participant in salmon recovery efforts, the Stillaguamish 

Board passed Resolution 98/41 on July 7, 1998. ER at 564-66. The Resolution 

noted that the Legislature had created a funding source for habitat restoration 

projects in each watershed and directed the Tribe to develop proposals and seek 

grants for salmon habitat projects in WRIA #5.4 Id. The Board’s Resolution 

expressly authorized the Tribe to seek grants that would “fulfill ESHB 2496 

requirements.” ER at 566. ESHB 2496 was enacted in 19985 and is codified in 

Wash. Rev. Code § 77.85, which, as amended, authorizes the SRFB to adopt 

requirements for salmon restoration grants. Waiver of tribal immunity is one of 

the requirements. ER at 295. 

Board Resolution 98/41 then delegated authority to certain executives to 

proceed on behalf of the Tribe: 

                                           
4 The funding source was enacted by the Legislature in 1998, before the 

SRFB was established. 1998 Wash. Sess. Laws pp. 1169-79, ch. 246 
[ESHB 2496, § 9]. 

5 1998 Wash. Sess. Laws pp. 1169-79, ch. 246. 
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BE IT FURTHER RESOLVED, that the Stillaguamish Tribal 
Board of Directors hereby authorizes its Chairperson, and in her 
absence the Vice-Chairperson or Executive Director to negotiate 
and execute this resolution which shall continue until revoked by 
the Board of Directors. 
 

ER at 566. This delegated authority has never been revoked. 

Thus, the Chairperson and Vice-Chairperson were granted broad authority 

and discretion to act on behalf of the Tribe under the Stillaguamish Tribal 

Constitution during the years spanning the adoption of Resolution 98/41 and the 

signing of the Project Agreement in 2005. 

Pursuant to Resolution 98/41, the Tribe began preparing the Stillaguamish 

Lead Entity Strategy in anticipation of applying for a SRFB grant. The Tribe’s 

strategy for WRIA #5 prioritized improving salmon habitat by reducing the 

amount of sediment getting into the Stillaguamish River from the “Steelhead 

Haven/Hazel Landslide” near Oso, Washington, the site of a clay slide some 

years earlier. ER at 567-75. Sediment from the toe of the landslide was 

chronically sluffing into the river covering and destroying salmon spawning 

grounds. The Lead Entity Strategy proposed to “isolate the river from the 

landslide” by constructing a large revetment at the foot of the site. ER at 582. 

Mr. Stevenson authored the habitat sections of the Lead Entity Strategy. 

ER at 582, 885. 
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In August 2004, the Lead Entity Strategy was ready for presentation, and 

the Stillaguamish Tribe submitted an application to the SRFB for a WRIA #5 

grant. Consistent with the Lead Entity Strategy, the Tribe’s application requested 

a grant to “isolate the [Stillaguamish] river from the [Steel Head Heaven] 

landslide.” ER at 582, 576-605. The application stated that the project goal was 

to “build the revetment 500’ from the toe of the slide, move the river south of 

the revetment and isolate the landslide from the river eliminating the direct 

sediment discharge.” ER at 582. 

C. Terms and Acceptance of the SRFB Grant 
 

The Tribe’s application for the revetment project was approved and on 

January 13, 2005, the SRFB sent project agreement documents to the Tribe. 

ER at 638. The project agreement contains three components that are material to 

this case: 1) a waiver of tribal immunity, 2) an indemnity provision, and 3) a 

dispute resolution clause. ER at 274-95. 

1. The Tribe concedes the language in the Salmon Project 
Agreement is a clear waiver of tribal immunity 

 
The parties to the Agreement are specified as the SRFB and the 

Stillaguamish Indian Tribe. ER at 275. Section A provides: 

This Project Grant Agreement (Agreement) ls entered into between 
the Salmon Recovery Funding Board (SRFB), P.O. Box 40917, 
Olympia, Washington 98504-0917 and Stillaguamish Indian Tribe, 
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PO Box 277, Arlington, WA 98223 (Sponsor) and shall be binding 
upon the agents and all persons acting by or through the parties.  
 

(emphasis added). 

The “RIGHTS AND OBLIGATIONS” section further provides that “[t]he 

Sponsor has read, fully understands and agrees to be bound by all terms and 

conditions as set forth in these documents.” ER at 275. The language waiving 

tribal sovereign immunity, and mutually waiving the State’s sovereign 

immunity, is in the General Provisions attachment at Section 41. C. ER at 295. 

The Tribe concedes the sovereign immunity waiver language is sufficiently clear 

and specific to constitute waiver. ER at 10. 

2. The Tribe agreed to indemnify the State for all claims arising 
from the project 

 
The “INDEMNIFICATION” section of the General Provisions provides 

in pertinent part: 

[T]he Sponsor expressly agrees to and shall indemnify, defend, and 
hold harmless the State . . . from and against all claims, actions, 
costs, damages, or expenses of any nature arising out of or incident 
to the Sponsor’s . . . performance or failure to perform the 
Agreement. 

 
ER at 284. 
 

On March 22, 2014, a claim under the indemnity clause arose when a 

portion of the slope near the Steelhead Haven revetment collapsed, sending mud 
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and debris across the North Fork of the Stillaguamish River and causing loss of 

life and destruction of the Steelhead Haven neighborhood. The victims of the 

landslide sued the State and other defendants, alleging, in part, that the revetment 

caused some of their injuries. The plaintiffs alleged that the revetment was built 

within the bounds of State owned aquatic lands, not on tribal lands. The State 

moved to dismiss the revetment theory, but the trial court denied the motion, 

holding the theory presented material issues of fact for the jury. ER at 65-71. 

The State settled the bulk of the initial claimants, including an initial group 

of claimants involving 36 fatalities, but notified the Tribe of the revetment claim 

before settling. The State invoked the indemnity provision of the 2005 SRFB 

Agreement, but the Tribe denied enforceability of the provision and declined to 

make any contribution to the settlement. The initial group of claimants are 

referred to as Oso Phase I. A second group of claimants filed the same claims in 

King County Superior Court and are referred to as Oso Phase II. The Tribe was 

not sued in either Phase I or II. 

3. The Tribe sues the State 
 

On June 27, 2016, the Tribe filed a Complaint in federal court, invoking 

the dispute resolution provision of the Agreement to sue the State over 

enforceability of its indemnity provision. ER at 1030-41. The pertinent portion 
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of the dispute resolution clause provides that disputes arising under the 

Agreement shall be initiated in federal court, but if the federal court determines 

a lack of subject matter jurisdiction then Thurston County Superior Court shall 

have jurisdiction. ER at 274-95. 

Contrary to the Tribe’s claim that the Agreement does not bind it, the 

Tribe is in fact exercising its rights under the Agreement by initiating this lawsuit 

in federal court. 

4. The Tribal Co-Chair is authorized to act on behalf of the Tribe 
and expressly ordered the tribal representative to proceed with 
the agreement 

 
When the Board enacted Resolution 98/41 to pursue grants from the SRFB 

for salmon restoration projects, the Board designated the Tribal Chair, the Vice-

Chair, or the Executive Director as the persons with authority to commit the 

Tribe to funding agreements with the SRFB. ER at 564-66. John Goodridge, Jr., 

was the Tribal Co-Chair and Executive Director of the Tribe when the Tribe 

entered the Agreement. ER at 558-59 p. 88-89. The SRFB awarded $497,000 to 

the Tribe, which was half of the projected cost to build the revetment. ER at 275. 

The Tribe received a matching grant from the Centennial Clean Water fund.6 

                                           
6 Funds from the federal Centennial Clean Water project were 

administered in Washington by the Department of Ecology. The terms and 
conditions of that grant are not at issue in this case. 
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ER at 606-36. As Tribal Co-Chair and Executive Director, Mr. Goodridge was a 

person authorized by the Board Resolution 98/41 to approve SRFB Agreements. 

It is undisputed that Mr. Goodridge approved the Agreement and that he 

expressly ordered Mr. Stevenson to sign the Agreement and return it to the 

SRFB. ER at 552-63. 

D. The Tribe Accepted Payments From the State To Build and Maintain 
the Revetment 

 
The Tribe used the grants from the SRFB and the Washington State 

Department of Ecology to complete the revetment project. It is undisputed the 

checks from the State were made out to the Tribe, sent to the Tribe, and cashed 

by the Tribe. After several delays and grant extensions, the construction of the 

revetment began in July 2006 and was completed in August 2007. The 

completion of the revetment project was celebrated by the Tribe as a significant 

step for salmon restoration in the Stillaguamish River. 

E. The Ruling on Summary Judgment 
 

Shortly after filing its Complaint in this case, the Tribe moved for 

summary judgment on its claim that it had not waived sovereign immunity. 

ER at 955-75. The State opposed the motion, arguing both that it was premature 

and that the Tribe’s Complaint alleged no basis for federal jurisdiction. 

ER at 724-48. The District Court denied the Tribe’s motion for summary 
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judgment and allowed discovery to proceed, but it did not address the State’s 

argument that the Court lacked subject matter jurisdiction. ER at 704-14. 

In June 2017, the parties filed cross-motions for summary judgment. 

ER at 680-703, 234-68. On August 4, 2017, the District Court heard argument 

on the cross-motions. The sole issue presented was whether the Tribe waived 

immunity when the tribal Co-Chair and Executive Director, Mr. Goodridge, 

assented to proceeding with the Project Agreement and instructed the Tribe’s 

Environmental Director and primary author of the Tribe’s proposal, 

Pat Stevenson, to sign the agreement on his behalf and return it to the SRFB. 

ER at 18-33. 

The State argued the waiver was valid. The Tribe argued the express 

assent and instruction by the Co-Chair and Executive Director to proceed with 

the Agreement were immaterial absent Mr. Goodridge personally signing the 

document. 

In the briefing and argument by both parties, it is undisputed that the 

waiver language in the Agreement clearly waives immunity and that 

Mr. Goodridge as Tribal Co-Chair and Executive Director had authority under 

Tribal Resolution 98/41 to bind the Tribe to the Agreement. ER at 2-33. It is also 
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undisputed that Mr. Goodridge gave his assent to proceed with the Agreement 

and instructed Mr. Stevenson to sign the Agreement on his behalf. ER at 174-80. 

The District Court agreed with the State that “the Tribe did not have a 

consistent practice or defined policy for waiving sovereign immunity” when it 

entered into the Agreement. ER at 11 ¶ 3. Regardless, the District Court found 

the question over the actual signature to create ambiguity about the validity of 

the waiver and, relying on a presumption, concluded that the lack of set tribal 

policy or practice for waiving immunity “should not cut against the Tribe.” ER 

at 10-11 (finding that the parties’ positions on waiver amounted to a “tie” and 

that “the tie . . . should favor the Tribe.”). 

The District Court granted summary judgment to the Tribe. ER at 16. 

V. STANDARD OF REVIEW 

The existence of subject matter jurisdiction is a question of law reviewed 

de novo. Alto v. Black, 738 F.3d 1111, 1122 (9th Cir. 2013); Guidiville Band of 

Pomo Indians v. NGV Gaming, Ltd., 531 F.3d 767, 772 (9th Cir. 2008). 

Whether a valid waiver of tribal immunity has occurred is reviewed de 

novo. Bodi v. Shingle Springs Band of Miwok Indians, 832 F.3d 1011, 1015 

(9th Cir. 2016). Rulings on cross-motions for summary judgment are also 

reviewed de novo with all reasonable inferences to be drawn against the 
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prevailing party and judgment rendered only when no material question of fact 

arises. Stahl v. United States, 626 F.3d 520, 522 (9th Cir. 2010). 

VI. ARGUMENT 

A. The Stillaguamish Tribe Did Not Invoke the District Court’s Subject 
Matter Jurisdiction 

 
In its Complaint, the Tribe asserted the District Court had subject matter 

jurisdiction under 28 U.S.C. §§ 1331, 1362, 1367, 2201, and 2202. 

ER at 1031 ¶ 4. The State disputed the assertion of jurisdiction, arguing that the 

Tribe was prospectively asserting sovereign immunity as a defense to an 

expected lawsuit by the State that had not been filed, that a federal defense does 

not give rise to federal question jurisdiction under 28 U.S.C. § 1331, and that the 

Tribe had not alleged any basis for subject matter jurisdiction under any of the 

statutes it cited. ER at 724-48, 977-78 ¶ 4. The Tribe’s subsequent pleadings 

offered no further basis for jurisdiction, even though the Tribe raised 

jurisdictional arguments against the State’s counterclaims. ER at 749-56, 

721-22. 

Although the State specifically disputed the Tribe’s assertion of subject 

matter jurisdiction, the District Court did not address jurisdiction, except to note 

that it had been challenged. ER at 711. The District Court having apparently 
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accepted the Tribe’s assertion of subject matter jurisdiction, the issue was not 

raised again to that Court. 

The State now renews its argument that the District Court lacked 

jurisdiction to hear the Tribe’s Complaint seeking declaratory and injunctive 

relief to defend against an action that had not been filed. Because the District 

Court lacked subject matter jurisdiction over the Tribe’s Complaint, the 

Complaint should be dismissed and the District Court’s Orders vacated. 

1. The Stillaguamish Tribe cannot establish federal question 
jurisdiction based on alleged jurisdictional defenses to an 
anticipated case that has not been filed 

 
“Federal courts are courts of limited jurisdiction. They possess only that 

power authorized by Constitution and statute.” Kokkonen v. Guardian Life Ins. 

Co. of Am., 511 U.S. 375, 377 (1994). “[P]arties may not expand that jurisdiction 

by waiver or consent.” Herklotz v. Parkinson, 848 F.3d 894, 897 (9th Cir. 2017). 

“[E]very federal appellate court has a special obligation to satisfy itself not only 

of its own jurisdiction, but also that of the lower courts in a cause under review, 

even though the parties are prepared to concede it.” Steel Co. v. Citizens for a 

Better Env’t, 523 U.S. 83, 95 (1998) (citations and internal quotation marks 

omitted); Hawaii v. Trump, No. 17-17168, 2017 WL 6554184, at *7 (9th Cir. 

Dec. 22, 2017) (in every appeal, “the first and fundamental question is that of 
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jurisdiction . . . .”) (quoting Steel Co., 523 U.S. at 94). “[B]ecause the jurisdiction 

of federal courts is limited, there is a presumption against [their] jurisdiction, 

and the party invoking federal jurisdiction bears the burden of proof. A court 

lacking jurisdiction cannot render judgment but must dismiss the cause at any 

stage of the proceedings in which it becomes apparent that jurisdiction is 

lacking.” Full Life Hospice, LLC v. Sebelius, 709 F.3d 1012, 1016 (10th Cir. 

2013) (internal quotation marks and citation omitted); accord United Parcel 

Serv., Inc. v. Flores-Galarza, 385 F.3d 9, 15 (1st Cir. 2004). 

In a declaratory judgment action like this one, federal-question 

jurisdiction under 28 U.S.C. § 1331 cannot be founded upon a federal defense to 

claims anticipated in a lawsuit that might be filed by the declaratory judgment 

defendant. Nor does 28 U.S.C. § 1362 confer any broader jurisdiction than 

Section 1331 in these circumstances. The Tribe has alleged no basis at all for its 

assertion of subject matter jurisdiction under 28 U.S.C. §§ 1367, or 2202. 

Because none of the potential statutory bases asserted by the Tribe permits 

jurisdiction over this action, the District Court lacked jurisdiction. 

2. The Tribe has not established jurisdiction under 
28 U.S.C. § 1331 

 
The Tribe first asserts jurisdiction under the general federal question 

statute, 28 U.S.C. § 1331, which grants federal district courts jurisdiction over 
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cases “arising under the Constitution, laws, or treaties of the United States.” 

“Despite the pervasive influence of federal law in Indian affairs, federal court 

jurisdiction over cases involving Indians and Indian affairs is not automatic.” 

Cohen’s Handbook of Federal Indian Law § 7.04[1][a] (Nell Jessup Newton 

ed., 2012). A cause of action “arises under” federal law only if the Tribe’s 

“well-pleaded complaint” raises an issue of federal law. Metro Life Ins. Co. v. 

Taylor, 481 U.S. 58, 63 (1987). Federal defenses do not give rise to federal 

question jurisdiction under 28 U.S.C. § 1331. Oklahoma Tax Comm’n v. 

Graham, 489 U.S. 838, 841 (1989) (federal question jurisdiction under § 1331 

attaches to a claim only if the federal question “appears in the plaintiff’s 

statement of his own claim. . . , unaided by anything alleged in anticipation of 

avoidance of defenses which it is thought the defendant may  

interpose.” (citation omitted)); Gully v. First Nat’l Bank, 299 U.S. 109, 113 

(1936) (a complaint “will not avail as a basis of jurisdiction in so far as it goes 

beyond a statement of the plaintiff’s cause of action and anticipates or replies to 

a probable defense.”); Alton Box Bd. Co. v. Esprit de Corp., 682 F.2d 1267, 1274 

(9th Cir. 1982) (“A claim does not arise under federal law within the meaning of 

[28 U.S.C. § 1331] where it relies on federal law only to establish an immunity 

or defense which would preclude the declaratory judgment defendant from 
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successfully litigating against the declaratory judgment plaintiff a claim arising 

under state law.”). 

In Graham, the Supreme Court held that tribal immunity is a type of 

federal defense that does not confer federal question jurisdiction: 

Tribal immunity may provide a federal defense to Oklahoma’s 
claims. But it has long been settled that the existence of a federal 
immunity to the claims asserted does not convert a suit otherwise 
arising under state law into one which, in the statutory sense, 
arises under federal law. 
 
The jurisdictional question . . . is not affected by the fact that 
tribal immunity is governed by federal law.  
 

Graham, 489 U.S. at 841 (citing Gully, 299 U.S. at 109) (additional citation 

omitted). Accord Bodi, 832 F.3d at 1023 n.16) (“A tribal immunity defense does 

not provide an independent basis for federal jurisdiction.”) (citing Graham, 189 

U.S. at 841). See also Becker v. Ute Indian Tribe of the Uintah & Ouray 

Reservation, 770 F.3d 944, 948 (10th Cir. 2014) (“the Supreme Court has singled 

out tribal sovereign immunity as a type of federal defense that “does not convert 

a suit otherwise arising under state law into one which, in the [§ 1331] sense, 

arises under federal law”) (quoting Graham, 489 U.S. at 841). 

“Where the complaint in an action for declaratory judgment seeks in 

essence to assert a defense to an impending or threatened state court action, it is 

the character of the threatened action, and not of the defense, which will 
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determine whether there is federal-question jurisdiction in the District Court.” 

Atay v. Cty. of Maui, 842 F.3d 688, 697–98 (9th Cir. 2016) (quoting Pub. Serv. 

Comm’n of Utah v. Wycoff Co. Inc., 344 U.S. 237, 248 (1952)). Accord Oglala 

Sioux Tribe v. C & W Enterprises, Inc., 487 F.3d 1129 (8th Cir. 2007). In Oglala 

Sioux, the Tribe filed an action for declaratory and injunctive relief asserting 

tribal sovereign immunity to avoid an arbitration provision in a contract it had 

agreed to. Relying on Pub. Serv. Comm’n of Utah, the Eighth Circuit affirmed 

the District Court’s dismissal for lack of subject matter jurisdiction: “[W]e 

conclude that the tribe is essentially seeking to interpose a federal defense 

against C & W’s claims . . . . [T]he tribe’s declaratory judgment action is 

essentially reactive in nature. What this case is really about is C & W’s claims, 

which are not based on federal law.” Oglala Sioux, 487 F.3d at 1131–32.7 

                                           
7 As the Supreme Court explained in Skelly Oil Co. v. Phillips Petroleum 

Co., 339 U.S. 667, 673–74 (1950), observing this jurisdictional restraint is not 
mere “formalism or sterile technicality”: 

 
To sanction suits for declaratory relief as within the jurisdiction of 
the District Courts merely because . . . artful pleading anticipates a 
defense based on federal law would contravene the whole trend of 
jurisdictional legislation by Congress, disregard the effective 
functioning of the federal judicial system and distort the limited 
procedural purpose of the Declaratory Judgment Act. 
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In short, federal question jurisdiction cannot depend solely on a federal 

defense, “even if the defense is anticipated in the plaintiff’s complaint, and even 

if both parties concede that the federal defense is the only question truly at issue.” 

Becker, 770 F.3d at 947 (quoting Caterpillar Inc. v. Williams, 482 U.S. 386, 393 

(1987)). Accord In re Miles, 430 F.3d 1083, 1088 (9th Cir. 2005) (addressing 

federal preemption defense). 

Therefore, to establish jurisdiction based on 28 U.S.C. § 1331, the Tribe 

must demonstrate that the claim that would be asserted by the State in an action 

seeking indemnification under 2005 agreement would arise under federal law. It 

has not done so. Like the Tribe in Oglala Sioux, its action is reactive in nature. 

Any claim brought by the State would be a routine action to enforce a contract 

provision that, by its terms, would be construed and enforced in accordance with 

the laws of the state of Washington. ER at 924. Because that claim would raise 

no federal question, the Tribe has failed to establish jurisdiction under 

28 U.S.C. § 1331. 

3. The Tribe has not established jurisdiction under 
28 U.S.C. § 1362 

 
Because 28 U.S.C. § 1331 does not provide a jurisdictional basis for the 

Tribe’s declaratory judgment action, the Tribe cannot independently rely on 

28 U.S.C. § 1362 for jurisdiction over this case. Both sections require a 
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controversy that arises under the Constitution, laws, or treaties of the United 

States, so the analysis would be the same under Section 1362 as under Section 

1331. Blatchford v. Native Village of Noatak, 501 U.S. 775, 786 (1991) (the text 

of Section 1362 “is no more specific than § 1331”); Gila River Indian Cmty. v. 

Henningson, Durham & Richardson, 626 F.2d 708, 710, 714–15 (9th Cir. 1980) 

(“Congress used identical ‘arising under’ language in sections 1331 and 

1362 . . . .”; “we can discern no reason . . . to extend the reach of federal 

common law to cover all contracts entered into by Indian tribes.”). See also 

Sac & Fox Nation of Oklahoma v. Cuomo, 193 F.3d 1162, 1166 (10th Cir. 1999) 

(“[I]t is well established that invoking § 1362 does not change a plaintiff tribe’s 

duty to show that its complaint raises a substantial federal question.”); Wright et 

al., 13D Fed. Prac. & Proc. Juris. § 3579, at n.13 (3d ed. 2017) (“§ 1362[] 

appears largely duplicative of the jurisdiction granted by § 1331”). The Tribe 

cannot rely on 28 U.S.C. § 1362 for jurisdiction in this case if it cannot meet the 

requirements of 28 U.S.C. § 1331.8 

                                           
8 28 U.S.C. § 1362 is broader than Section 1331 in one narrow respect, 

not relevant here. It confers jurisdiction when an Indian Tribe “is suing to protect 
federally derived property rights and the United States has declined to sue on 
behalf of the Indians . . .  [but] the statute does not grant jurisdiction to every suit 
by a tribe where the United States could bring an action on behalf of the tribe 
under 28 U.S.C.A. § 175.” Wright et al., 13D Fed. Prac. & Proc. Juris. § 3579, 
at nn. 17–21 (quoting Moe v. Confederated Salish & Kootenai Tribes of Flathead 
Reservation, 425 U.S. 463, 476 (1976); see Blatchford, 501 U.S. at 784 (under 
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4. The Tribe has not established any other basis for jurisdiction 
 

Finally, the Tribe’s Complaint did not allege any basis for subject-matter 

jurisdiction under 28 U.S.C. § 1367 (supplemental jurisdiction), or §§ 2201 or 

2202 (declaratory judgment). ER at 1031. That omission is fatal to any claim of 

federal question jurisdiction under those statutes. Rivet v. Regions Bank of 

Louisiana, 522 U.S. 470, 475 (1998) (“federal jurisdiction exists only when a 

federal question is presented on the face of the plaintiff’s properly pleaded 

complaint.”); see Herklotz, 848 F.3d at 897–98 (28 U.S.C. § 1367 could not 

support subject matter jurisdiction over severed cross-claim based on state law). 

Moreover, the Declaratory Judgment Act merely authorizes a remedy. It is not a 

source of subject matter jurisdiction. E.g., Skelly Oil, 339 U.S. at 671; 

Countrywide Home Loans, Inc., v. Mortgage Guar. Ins. Corp., 642 F.3d 849, 

853 (9th Cir. 2011) (Declaratory Judgment Act “in no way modifies the district 

court’s jurisdiction, which must properly exist independent of the DJA.”). Nor 

was any basis for jurisdiction under any of these statutes presented in any of the 

                                           
Moe, § 1362 provides tribes with “access to federal court for the purpose of 
obtaining injunctive relief from state taxation”). The Stillaguamish Tribe’s 
declaratory judgment action is not a suit to protect federally-derived property 
rights that could be brought by the United States as trustee. 
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Tribe’s pleadings, even though the State challenged the absence of any alleged 

basis for subject matter jurisdiction. ER at 740. 

The Tribe did not establish any basis for the District Court’s jurisdiction. 

This Court should dismiss the Tribe’s Complaint and vacate the Orders of the 

District Court. 

B. The Board’s Direction To Its Officers To Obtain Salmon Restoration 
Grants Consistent with SRFB Requirements Allowed the Officers To 
Agree To a Limited Waiver of Tribal Immunity 

 
Tribal immunity is based on the principle that Indian tribes in the United 

States are quasi-sovereign governments possessed “with the power of regulating 

their internal . . . relations.” Santa Clara Pueblo v. Martinez, 436 U.S. 49, 55 

(1978). A tribe can waive its sovereign immunity voluntarily. C&L Enterprises, 

Inc., v. Citizen Band Potawatomi Indian Tribe of Oklahoma, 532 U.S. 411, 420 

(2001). Valid waivers of tribal immunity can occur through contractual 

agreements with non-tribal entities, so long as the waiver is clear. Id. at 422. 

Express use of the term “sovereign immunity” is not required to find a waiver. 

Id. For example, tribal assent to a dispute resolution clause specifying that a state 

court will have jurisdiction over disputes constitutes a waiver of tribal sovereign 

immunity. Id. 
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In this case, the Stillaguamish Tribe entered into an agreement expressly 

waiving immunity and consenting to jurisdiction in federal court or, in the 

alternative absent federal jurisdiction, to Thurston County Superior Court. The 

Tribe concedes that the language in § 41 of the Project Agreement is sufficient 

to waive tribal immunity and the District Court agreed with that 

concession. ER at 10. The Tribe’s only argument is that the language it agreed 

to is not binding on the Tribe. 

In Memphis Biofuels, LLC v. Chickasaw Nation Industries, Inc., 585 F.3d 

917 (6th Cir. 2009), the court held a contractual waiver of tribal immunity would 

be valid when the tribal board of directors (or other plenary body) grants a 

subordinate official authority to bind the tribe. Memphis Biofuels, 585 F.3d at 

923. In Stillaguamish Tribe of Indians v. Pilchuck Group II, LLC., 

No. C10-995RAJ, 2011 WL 4001088 (W.D. Wash. 2011), the court followed 

the analysis of Memphis Biofuels in another case involving attempted 

repudiation of a contract by the Stillaguamish Tribe. Id. at *6.9 In Pilchuck, the 

Court found the Stillaguamish Board of Directors had plenary power to delegate 

authority to tribal officials to enter contracts with enforceable waivers of tribal 

immunity. Id. at *5. The Court rejected the Tribe’s argument that no waiver of 

                                           
9 A copy of the ruling is attached as Appendix A. 
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immunity could be valid unless the Board expressly and specifically granted 

waiver authority to the signatory official. Id. at *5. However, the Court 

concluded there must be Board action authorizing the official to act on a 

particular subject. Id. at *5-*6. In Pilchuck, no authorizing resolution from the 

Board supported the limited waiver in a contract signed by the Chairman and the 

court found tribal immunity was not waived. Id. at *6. 

Consistent with the waiver principles articulated in Memphis Biofuels and 

Pilchuck, the state court decision in Wells Fargo Bank, National Association v. 

Apache Tribe of Oklahoma, 360 P.3d 1243 (OK Civ. App. 2014), provides an 

example of a valid waiver flowing from a broad mandate from a tribal board to 

“transact business” on behalf of the tribe. In Apache Tribe, the Tribe’s plenary 

General Council established the Apache Tribal Business Committee. The 

General Council’s resolution creating the Business Committee granted the 

Business Committee full authority to transact business on behalf of the tribe, but 

was silent regarding authority to waive tribal immunity. Apache Tribe, 360 P.3d 

at 1255-56. The court found the mandate from the General Council “to transact 

business on behalf of the tribe” necessarily included authority to contract for 

limited waivers of tribal immunity. Id. at 1258-59. 

  Case: 17-35722, 01/17/2018, ID: 10727614, DktEntry: 13, Page 36 of 51



 30 

Under these principles, the limited waiver of tribal immunity in the Project 

Agreement for the revetment is valid and enforceable because: 

1. The plenary authority for the Stillaguamish Tribe, its Board of 

Directors, adopted a specific written resolution for the Tribe to seek and obtain 

salmon restoration grants consistent with the requirements of the SRFB. 

ER at 564-66. 

2. The Board authorized the tribal Chairman, Vice-Chairman, or the 

Executive Director to negotiate and execute the agreements necessary to obtain 

the SRFB grants. ER at 564-66. 

3. At the time the Project Agreement was signed, the Tribe’s 

Constitution vested broad authority in the Chairman and Vice-Chairman to act 

on behalf of the Tribe. ER at 304. 

4. The Tribe’s Vice-Chairman expressly authorized consent to the 

Project Agreement and instructed Pat Stevenson to sign it on his behalf and 

return it to the SRFB. ER at 564-66. 

5. The Project Agreement expressly waives tribal immunity for any 

claims arising from the revetment project. ER at 274-95. 

The Tribe presented no evidence that it had any policy, practice, or 

procedure in 2005 that prevented its Vice Chairperson and Executive Director 
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from delegating his signature authority for agreements he expressly approved. 

To the contrary, the Tribe’s Constitution granted broad authority to the Chairman 

and Vice-Chairman to act on behalf of the Tribe. The delegation of signature 

authority was not restricted by the Board until 2010. When the Project 

Agreement was signed in 2005, the Tribe “did not have a consistent practice or 

defined policy for waiving sovereign immunity.” ER at 11. The record shows 

that before 2010 the Board routinely approved contracts that contained waivers 

of sovereign immunity without any mention that it had considered the waiver. 

ER at 329-499, 130-37, 144-73. 

Ruling that the express verbal consent to the Project Agreement by the 

Vice-Chairman to the Project Agreement and instruction for signature was 

ineffective unless the Vice-Chairman personally signed the Agreement was 

error. The District Court, in essence, gave the Tribe the benefit of restrictions on 

signatory authority that were not enacted until 2010. At the time the Project 

Agreement was signed, the Vice-Chairman was acting within his broad 

constitutional authority to act in furtherance of a specific Board resolution to 

obtain salmon restoration grants consistent with SRFB requirements. 
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VII. CONCLUSION 

The Stillaguamish Tribe failed to establish the District Court’s subject 

matter jurisdiction. Its Complaint should be dismissed and the District Court’s 

Orders vacated. In the alternative, the ruling of the District Court should be 

reversed because the limited waiver of tribal immunity in the Project Agreement 

is valid and enforceable. The case should be remanded to determine what 

amounts, if any, are owed by the Tribe to the State for claims arising from the 

revetment project. 

RESPECTFULLY SUBMITTED this 17th day of January, 2018. 

 
ROBERT W. FERGUSON 
Attorney General 
 
s/ Rene D. Tomisser    
RENE D. TOMISSER, WSBA #17509 
Senior Assistant Attorney General 
ALAN D. COPSEY, WSBA #23305 
Deputy Solicitor General 
Washington Attorney General’s Office 
P.O. Box 40111 
Olympia, WA 98504-0111 
(360) 709-6470 
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STATEMENT OF RELATED CASES 

No cases are pending in this court that would be deemed related under the 

standard of Circuit Rule 28-2.6. 
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ORDER

RICHARD A. JONES, District Judge.

I. INTRODUCTION

*1  This matter comes before the court on a motion
for summary judgment from Plaintiff, The Stillaguamish
Tribe of Indians (the “Tribe”) and a barely distinguishable
motion from Defendant Pilchuck Group II, L.L.C.

(“Pilchuck”). 1  Dkt.18, 21. Pilchuck also filed a motion
to seal documents. Dkt. # 19. No party requested oral
argument on any motion. For the reasons stated below,
the court GRANTS the Tribe's motion because, as a
matter of law, the Tribe did not waive its sovereign
immunity from suits arising out of the contract at the core
of this case. The court accordingly enjoins Pilchuck from
pursuing its arbitration demand against the Tribe. The
court DENIES Pilchuck's motion for the same reasons.
The court DENIES the motion to seal, and directs the

clerk to UNSEAL the documents at Docket No. 20. 2

This order will also address a motion pending in
Stillaguamish Tribal Enterprise Corp. v. Pilchuck Group
II, L.L.C., Case No. C11–387RAJ. Stillaguamish
Tribal Enterprise Corporation (“STECO”) is a Tribe-
chartered entity. In early 2011, Pilchuck supplemented
its arbitration demand against the Tribe with a virtually
identical demand against STECO regarding the same
dispute. Like the Tribe, STECO sued to enjoin the
arbitration, invoking its sovereign immunity. STECO
moved for summary judgment. Dkt. # 6. Again, no one
requested oral argument. The court DENIES STECO's
motion solely because it finds that Pilchuck has not
had an opportunity to pursue discovery in that case. It
imposes conditions on Pilchuck before it can pursue that
discovery. The court will enter an order in Case No. C11–
387 memorializing its decision.

II. BACKGROUND

The Tribe, like all Indian tribes, is a “
‘distinct, independent political communit[y] ... retaining
[its] original natural rights' in matters of local
selfgovernment.” Santa Clara Pueblo v. Martinez, 436
U.S. 49, 55, 98 S.Ct. 1670, 56 L.Ed.2d 106 (1978) (quoting
Worcester v. Georgia, 6 Pet. 515, 559, 8 L.Ed. 483
(1832)). Although the Tribe lacks complete sovereignty,
it nonetheless enjoys sovereign immunity, subject only
to express abrogation of that immunity by the Tribe
or Congress. Santa Clara Pueblo, 436 U.S. at 58. No
congressional abrogation of immunity is applicable in this
case.

Pilchuck has demanded arbitration against the Tribe in
a dispute over a contract to develop an RV park. That
contract, a July 15, 2006 “Working Agreement,” is on its
face an agreement between Pilchuck and the Tribe. David
Nelson, one of Pilchuck's principals, signed the contract
on Pilchuck's behalf. The Tribe asserts, however, that the
person who purported to sign the Working Agreement on
its behalf, Edward Goodridge, Senior (“Mr. Goodridge
Sr.”), had no authority to do so. STECO is nowhere
mentioned in the Working Agreement. Nonetheless, as
the court will later discuss, Pilchuck contends that Mr.
Goodridge Sr. not only bound the Tribe to the Working
Agreement, but STECO as well.

The Working Agreement contains an arbitration clause
and a waiver of the Tribe's sovereign immunity. Agr. ¶¶

Appendix A
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10.1–10.4, 11.1. No one disputes that the Agreement, had
the Tribe actually authorized it, would be effective to
bind the Tribe to arbitration over any disputes arising
under the contract. The sole dispute is whether the
Tribe authorized the Agreement, and more particularly,
whether it authorized the arbitration clause and sovereign
immunity waiver.

*2  Mr. Goodridge Sr. was once the Chairman of the
Tribe's Board of Directors (“Tribal Board”), the six-
member body who the Tribe's constitution empowers
to govern the Tribe. It is not clear precisely when Mr.
Goodridge Sr. left the Tribal Board, but it is undisputed
that by 2006, not only was he not a member of the Board,
but Mr. Nelson knew as much. Nelson Decl. ¶ 6. Mr.
Goodridge Sr. was, however, the Chief Executive Officer
of STECO and the Chair of STECO's board, positions he
held from STECO's incorporation in 2002 until 2008.

Prior to the Working Agreement, the Tribe was no
stranger to Pilchuck or its principals, Nathan Chapman
and Mr. Nelson. They began consulting for the Tribe in
2002. Their role was to seek economic opportunities for
the Tribe. There is no dispute that they did so, and that
they worked on several projects with and for the Tribe,
including the Tribe's casino. There is also no dispute that
the Tribe member with whom they worked most closely
was Mr. Goodridge Sr. That relationship began while Mr.
Goodridge Sr. was the Chairman of the Tribal Board, and
continued after he left the Board and became STECO's
CEO.

Mr. Nelson had the Working Agreement drafted in July
2006 to memorialize plans to develop specific parcels of
property along Interstate 5 into an RV park. The form of
the Working Agreement, including its immunity waiver,
closely resembles the form of several other contracts
between entities in which Mr. Nelson was involved and
the Tribe. Although the parties focus on the RV park,
the Working Agreement acknowledges a variety of other
business possibilities for the subject land. Agr. ¶ 1.3. The
Working Agreement described a process wherein Pilchuck
would purchase the subject property and take all steps
necessary to transfer it to the United States as trust
land for the Tribe. Once the property became trust land,
the Tribe was to lease the property back to Pilchuck
for the operation of the RV park or other businesses.
Mr. Nelson declares that he distributed copies of the
Working Agreement to members of the Tribal Board and

STECO. At least two members of the Board claim that
they never saw the Working Agreement until Pilchuck
initiated arbitration in 2010.

Pilchuck contends that the Tribe gave its approval for the
Working Agreement at an October 16, 2006 Tribal Board
meeting. Mr. Nelson attended that meeting along with
Mr. Goodridge Sr. Only four of the six Board members
were present at the meeting, including the Board's Chair,
Shawn Yanity, and its Vice–Chair, Mr. Goodridge Sr.'s
son, Edward Goodridge, Jr. (“Mr. Goodridge Jr.”).

Although the participants in the October 2006 meeting
discussed the RV park project, they never mentioned
the Working Agreement. Mr. Nelson described the RV
project at length, but for reasons he never explains, he did
not refer to the Working Agreement. He testified that he
did not attend the meeting to get approval for the Working
Agreement.

Q: But at this meeting you were trying to get a blessing
for the Pilchuck [Working Agreement]; isn't that
correct?

*3  A: I'm not saying that at this meeting that's what I
was trying to get, no.

Smith Decl. (Dkt.# 34–1), Ex. E (Nelson Depo. at 146).
Indeed, Mr. Nelson testified that he “d[id]n't think that
agreement was even on the table” at the October meeting.
Id. (Nelson Depo. at 144). He did not bring a copy of
the Working Agreement to the meeting, and he “wasn't
talking about that working agreement” at the meeting.
Despite his failure to mention the Working Agreement,
the transcript of the meeting reveals that he offered an
extended description of the RV park project. Smith Decl.
(Dkt.# 18–2), Ex. A (transcript of Oct. 16, 2006 meeting,
hereinafter “Tr.”). He explained that he had assembled an
investor group to purchase the subject property for $1.735
million, conditioned on a guarantee that the Tribe would
repurchase the property if the project did not come to
fruition. Tr. at 2–3, at 4 (“You guys need to at lease [sic]
say yes, Dave, we support your RV park and we want to
do it and if we can't do it then we'll buy the property from
you later for another use.”). After an extended discussion
of the project and the buyback guarantee, Mr. Nelson
asked, “So, is it safe to say then that if I go ahead and
put my earnest money up for this that I won't lose my
money?” Tr. at 12. The sole response to the question came
from Mr. Goodridge Jr., who said: “I would say that's
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safe.” Id. No other Board member offered a response. Mr.
Nelson responded: “Well I trust the tribe.” Id. At no point
during the meeting did the parties discuss arbitration or
sovereign immunity. Moreover, Mr. Nelson's description
of the RV project at the meeting differed from the terms
of the Agreement. For example, the Working Agreement
obligated the Tribe to pay a 30 percent surcharge to
Pilchuck in the event it bought the property. Agr. ¶ 2.6.
Mr. Nelson proposed a surcharge of 10 to 12 percent. Tr.
at 3 (“[I]f we can't do the park, the tribe would have to
pay them back some money with say a 10 or 12 percent

return and then you own the property.”). 3  At no point
in the meeting did anyone discuss drafting a contract
memorializing the RV park agreement. At no point in
the meeting did anyone discuss who would negotiate such
an agreement on behalf of the Tribe. At no point in the
meeting did anyone suggest that Mr. Goodridge Sr. would
act as the Tribe's agent in further negotiations.

Nonetheless, according to Mr. Goodridge Sr., he signed
the Working Agreement on behalf of the Tribe and
STECO sometime after the October meeting. Goodridge
Sr. Decl. ¶ 17. No one knows when Mr. Nelson signed the
Agreement, not even Mr. Nelson. Smith Decl. (Dkt.# 34–
1), Ex. E (Nelson Depo. at 147–49). The only date on the
Agreement is July 15, 2006. Neither Mr. Goodridge Sr.'s
signature nor Mr. Nelson's is dated.

There is no dispute that the Tribe took actions after
the October 16 to help bring the RV park project to
fruition. Mr. Yanity himself gave approval to at least one
preliminary study. There is no dispute that Mr. Goodridge
Jr. and Mr. Goodridge Sr. worked with Pilchuck toward
completing the project. According to Mr. Nelson, the
Tribe decided not to continue with the RV park project in
fall 2007. Nelson Decl. ¶ 18. No one disputes Mr. Nelson's
statement that the Tribe entered “option agreements”
to repurchase the subject property and made periodic
payments, even though the “option agreements” are not
part of the record. Id.

*4  By 2008, however, the composition of the Board had
changed. Mr. Goodridge Jr. was no longer a member
of the Board, and Mr. Goodridge Sr. left his position
at STECO. The new Board declined to honor any
repurchase commitment, leaving Pilchuck in possession
of the subject property. Pilchuck made an arbitration
demand on the Tribe in January 2010, and took steps
to begin the arbitration. The Tribe refused to participate

in the arbitration. With Pilchuck's consent, the court
preliminarily enjoined the arbitration in July 2010.

With this background in mind, the court turns to the
question of whether the Tribe waived its sovereign
immunity and is therefore subject to Pilchuck's arbitration
demand. The court also addresses whether STECO is
immune from an arbitration demand regarding the same
dispute.

III. ANALYSIS

When considering motions for summary judgment, the
court must draw all inferences from the admissible
evidence in the light most favorable to the non-moving
party. Addisu v. Fred Meyer, Inc., 198 F.3d 1130, 1134 (9th
Cir.2000). Summary judgment is appropriate where there
is no genuine issue of material fact and the moving party
is entitled to a judgment as a matter of law. Fed.R.Civ.P.
56(a). The moving party must initially show the absence of
a genuine issue of material fact. Celotex Corp. v. Catrett,
477 U.S. 317, 323, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986).
The opposing party must then show a genuine issue of
fact for trial. Matsushita Elect. Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574, 586, 106 S.Ct. 1348, 89 L.Ed.2d
538 (1986). The opposing party must present probative
evidence to support its claim or defense. Intel Corp. v.
Hartford Accident & Indem. Co., 952 F.2d 1551, 1558 (9th
Cir.1991). The court defers to neither party in resolving
purely legal questions. See Bendixen v. Standard Ins. Co.,
185 F.3d 939, 942 (9th Cir.1999).

Although this case presents several factual disputes that
the court cannot resolve on summary judgment, no
disputed facts prevent the court from concluding as a
matter of law that the Tribe did not waive its sovereign
immunity from Pilchuck's arbitration demand. The court
cannot, however, foreclose the possibility that STECO
authorized Mr. Goodridge Sr. to bind it to the Working
Agreement and its immunity waiver.

A. The Tribe Did Not Waive Its Sovereign Immunity.
As the court has noted, tribes are subject to suit “only
where Congress has authorized the suit or the tribe has
waived its immunity.” Kiowa Tribe v. Mfg. Techs., Inc.,
523 U.S. 751, 754, 118 S.Ct. 1700, 140 L.Ed.2d 981 (1998).
A tribe's waiver of immunity must have the “requisite
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clarity.” C & L Enters., Inc. v. Potawatomi Indian Tribe,
532 U.S. 411, 418, 121 S.Ct. 1589, 149 L.Ed.2d 623 (2001).
Various cases have refined what level of clarity is necessary
for an enforceable waiver. In C & L, for example, the court
held that an arbitration clause in a contract that did not
use the words “sovereign immunity” was nonetheless a
sufficiently clear waiver. Id. at 415 (quoting arbitration
clause), at 420–21 (finding waiver). A waiver of immunity
must be express, not implied. For example, in Allen v. Gold
Country Casino, 464 F.3d 1044, 1047 (9th Cir.2006), the
court held that a Tribe had not waived immunity in a suit
by one of its employees even though it had agreed to follow
state and federal employment law.

*5  Here, the only waiver of immunity to which anyone
points is the express waiver contained in the Working
Agreement. Again, no one disputes that this waiver has
the requisite clarity, the dispute is over whether the Tribe
actually agreed to the waiver. The Tribe insists that its
failure to expressly authorize Mr. Goodridge Sr. to sign
the Working Agreement is the end of the debate. Pilchuck,
on the other hand, asks the court to apply principles of
agency law to reach the conclusion that Mr. Goodridge
Sr. had actual or apparent authority to sign the Working
Agreement on behalf of the Tribe. Neither party's position
is persuasive.

The Tribe's position ignores that its “policies” for
authorizing agents to enter contracts or waive sovereign
immunity are nebulous at best. The Tribe's constitution
is silent regarding who may waive the Tribe's immunity
or the procedures for doing so. Until 2010, no Board
resolution or other formal document set forth policies

and procedure for waiving immunity. 4  At the time
Mr. Goodridge Sr. signed the working Agreement, the
Tribe had no consistent practice for authorizing people
to enter contracts or waive sovereign immunity on its
behalf. Mr. Yanity and other Board members contend
that the Board's practice was to authorize contracts and
sovereign immunity waivers only in written resolutions
of the Board. This contention is flatly incorrect. The
record reflects that many people have signed contracts
purportedly on behalf of the Tribe without any Tribal
Board resolution authorizing the act. Manheim Decl.
(Dkt.# 25), ¶¶ 9–21 (summarizing contracts entered
without Board resolution). None of these agreements
contain an express sovereign immunity waiver. The record
reflects that while the Tribe entered many contracts
pursuant to a written resolution of the Tribal Board, it

also entered many contracts without a resolution or any
other express approval from the Tribal Board. The record
also reflects that agents purporting to act on behalf of
the Tribe (most often members of the Board) frequently
entered contracts on behalf of the Tribe without the
written approval of the Board.

Pilchuck's reliance on agency principles ignores thorny
choice of law questions. If agency law principles apply
when a purported agent of a tribe acts on the tribe's
behalf, whose agency law principles apply? Pilchuck urges
the application of Washington law, but does not explain
why Washington law should apply to a question of tribal
authority. Pilchuck also does not explain how its approach
avoids the Supreme Court's admonition that “tribal
immunity is a matter of federal law and is not subject to
diminution by the States.” Kiowa Tribe, 523 U.S. at 756.
Tribal law could supply the relevant agency principles,
but the record indicates that the only sources of law for
the Stillaguamish Tribe are the Tribe's constitution and
the resolutions of the Tribal Board. No Board resolution
establishes generally applicable tribal agency principles.
The Tribe's constitution is also silent on this subject.
The constitution invests the Board with plenary power to
take action on behalf of the Tribe. Yanity Decl. (Dkt.#
18–1), Ex. A (Stillaguamish Const. Art. VII). The court
assumes that this includes the power to waive sovereign
immunity. Nothing in the constitution, however, dictates
how the Board must take action. The Board has the
power to appoint lesser officials. Id. Art. IV. Nothing
in the constitution, however, explains what powers the
Tribe can delegate to lesser officials. It is entirely possible
that the Tribe's constitution permits the Tribal Board,
or perhaps even the Board's Chair, to make off-the-
record appointments of agents with authority to waive
its sovereign immunity. See id. Art. XII, § 1 (permitting
board to delegate authority to Chair). Federal courts
have occasionally applied federal common law in disputes
involving tribes, but no precedent that binds this court
applies federal common law to the question of a tribal
agent's power to waive sovereign immunity. See, e.g.,
C & L, 532 U.S. at 423 (acknowledging that the Court
had applied common-law contract interpretation law to
arbitration contracts in past).

*6  The court concludes that state law has no bearing
on who has the authority to waive the Tribe's sovereign
immunity. Unfortunately, no Ninth Circuit precedent of
which the court is aware squarely addresses this question.
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Other federal courts have readily deferred to tribal law,
at least where tribal law provides explicit rules regarding
sovereign immunity waivers. For example, in Memphis
Biofuels, LLC v. Chickasaw Nation Indus., Inc., 585 F.3d
917 (6th Cir.2009), the court concluded that where the
charter of a tribal corporation required a resolution of the
tribe's board before it could waive sovereign immunity,
the charter governed even where the party contracting
with the tribal corporation believed the corporation had
authority to waive immunity. Id. at 922 (“[The contractor]
believed that [the tribal corporation] obtained the required
approval for the waiver provision—but regardless of what
[it] may have thought, board approval was not obtained,
and [the corporation]'s charter controls.”). In Sanderlin
v. Seminole Tribe, 243 F.3d 1282, 1288 (11th Cir.2001),
the court also applied tribal law, rejecting the notion
that the tribe's chief could become vested with actual
or apparent authority in contravention of the tribe's
constitution. Neither of these precedents binds the court,
but the court concludes that they are consistent with the
Supreme Court's admonition that “tribal immunity is a
matter of federal law and is not subject to diminution by
the States.” Kiowa Tribe, 523 U.S. at 756. The court thus
reaches two conclusions: state law plays no role in deciding

whether a Tribe has waived its sovereign immunity; 5  and
where tribal law includes specific provisions governing
immunity waivers, federal courts respect those provisions.

The court assumes, without deciding, that federal
common law could apply where tribal law is silent
or ambiguous regarding who has authority to waive
sovereign immunity. The court need not decide this
question because it holds that no principle of federal
common law supports a finding that the Tribe authorized
a sovereign immunity waiver in this case.

The explanation for the court's holding begins and
ends at the October 16, 2006 meeting of the Tribal
Board. Pilchuck carefully explains how, in its view,
the application of agency principles means that Mr.
Goodridge Sr. had authority to sign the Working
Agreement (including its sovereign immunity waiver) on
behalf of the Tribe. What it does not explain is how, when
Mr. Goodridge Sr. and Mr. Nelson came to the October
2006 Board meeting to discuss the RV park project, they
did not so much as mention the Working Agreement that
Pilchuck had drafted two months earlier to address the
project. Nor does it explain how a Working Agreement
that contains many terms that no one mentioned at the

October meeting, and some terms that directly contradict
those mentioned at the October meeting, can be made
binding on the Tribe.

At best, the October meeting is evidence that the Board
agreed to a skeletal version of the agreement expressed
in the Working Agreement, an agreement that included
no sovereign immunity waiver. That skeletal version
consisted of authorization for Pilchuck to purchase the
subject property, conditioned on the Tribe's agreement to
lease the land back to Pilchuck to operate the park, or to

buy back the property in the event the project failed. 6  It
is, of course, far from certain that the Tribe made even
this limited agreement. Pilchuck makes no compelling
case that Mr. Goodridge Jr.'s unilateral statement that
Pilchuck would be “safe” to purchase the subject property,
accompanied by the rest of the Board's utter silence, is
equivalent to approval of anything. But even if Pilchuck
could succeed in proving that case, it would fall well short
of explaining how the Working Agreement reflects the
agreement it made at the October meeting. As noted,
the Working Agreement raises the buyback premium the
Tribe was obligated to pay from 10 or 12 percent to 30
percent. This is no minor revision, yet the record is utterly
silent as to how the Tribe authorized Mr. Goodridge Sr. to
agree to such a substantial additional burden on the Tribe.
Whatever the Tribe might have agreed to at the October
meeting, it was not the Working Agreement.

*7  Among many other subjects that no one addressed
at the October meeting was whether Mr. Goodridge Sr.
was to have any role in executing the Working Agreement
on behalf of the Tribe. Pilchuck harps on Mr. Goodridge
Jr.'s statement that it was “safe” to purchase the property.
It does not suggest that even the most generous reading
of the transcript of the meeting would support the notion
that the Board somehow authorized Mr. Goodridge Sr.
to finalize an agreement on the Board's behalf. Pilchuck
asks the court to infer such authorization from the parties'
“course of conduct.” Pilchuck identifies no principle
of federal common law in which course of conduct is
relevant to the question of who has authority to sign an
agreement. Putting that aside, however, Pilchuck does
not show that the Board had a “course of conduct” in
which it discussed agreements at its meetings and sub
silentio appointed a non-member of the Board to enter
a more expansive agreement on behalf of the Tribe later,
waiving its sovereign immunity in the process. Rather than
recount the evidence Pilchuck has provided of its “course
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of dealing” with Mr. Goodridge Sr., the court will simply
observe that in the time since he left the Tribal Board,
there is no evidence at all that Mr. Goodridge Sr. had a
practice of waiving the Tribe's sovereign immunity. There
is also no evidence that the Board authorized him to do so.

The court acknowledges Pilchuck's evidence that after the
October 2006 meeting, Mr. Yanity and other members of
the Board took actions toward completing the RV park
project. For example, it appears that Mr. Yanity approved
a few environmental studies necessary to the project.
If Pilchuck could succeed merely by demonstrating the
unfairness of the Tribe's later decision to pull out of
the RV park project and assert its immunity from suit
in the aftermath, it might well have a chance in this
suit. Sovereign immunity, however, is a doctrine whose
application frequently leads to unfair results. See, e.g.,
Memphis Biofuels, 585 F.3d at 922 (“This result may seem
unfair, but that is the reality of sovereign immunity.”);
Native Am. Distributing v. Seneca–Cayuga Tobacco Co.,
546 F.3d 1288, (10th Cir.2008) (“The Supreme Court has
acknowledged that tribes [can] use their immunity as a
sword rather than a shield ....”); Kiowa, 523 U.S. at 758
(noting “reasons to doubt the wisdom of perpetuation
the [tribal sovereign immunity] doctrine,” but recognizing
Congress's responsibility for limiting tribal immunity).
Whether this a case in which the Tribe unfairly used
sovereign immunity to back out of an agreement is
not a question properly before the court. The question
before the court is whether the Tribe waived its sovereign
immunity for disputes arising out of the RV park project.
The court holds that it did not, as a matter of law.

B. It Is Possible That Further Discovery Will Show that
STECO Entered the Working Agreement.
*8  Before any discovery took place in STECO's suit

against Pilchuck, STECO filed a motion for summary
judgment motion that it was immune from the suit.
In many ways, STECO's claim to sovereign immunity
mirrors the Tribe's. Tribal corporations enjoy sovereign
immunity, so long as they carry out the tribe's business.
Allen, 464 F.3d at 1046 (“When the tribe establishes an
entity to conduct certain activities, the entity is immune if
it functions as an arm of the tribe.”). So far as the court is
aware, Pilchuck does not dispute that STECO is an entity
entitled to assert sovereign immunity.

Pilchuck's arbitration demand against STECO faces
several hurdles beyond those it faced when attempting

to bring the Tribe to arbitration. Whereas the Tribe
was at least facially a party to the Working Agreement
containing a sovereign immunity waiver, STECO is
nowhere mentioned in the Working Agreement. Pilchuck
urges the court to overlook this detail. It contends that
a court could conclude that the Working Agreement's
references to the Tribe “did not just mean the Tribe itself
but also its relevant bodies and organizations, including
STECO.” Def.'s Mot. at 11. Mr. Goodridge Sr. declares
that he had authority by virtue of his position as STECO's
Chair to enter contracts without the express approval of
the STECO board. Goodridge Sr. Decl. ¶ 8. Nonetheless,
he asserts that STECO's board did approve the Working
Agreement, even though it did not approve it in writing.
Id. ¶¶ 19, 21.

STECO contends that its charter requires its board to
approve all waivers of sovereign immunity in writing.
STECO is, like the Tribe, flatly mistaken. Its charter
explains that the STECO board has the power to
waive STECO's immunity, although it cannot waive the
Tribe's immunity. Charter ¶ 3.3(1). The charter does not,
however, provide any procedures for waiving immunity.
Moreover, despite STECO's insistence to the contrary,
nothing in the charter requires the board to take action
via written resolution. The board's directors must “in all
cases act as a board,” but nothing requires their actions to
be memorialized in writing. ¶ 5.7. The charter empowers
the STECO Chair to sign any document that its board
approves, but again does not require approval in writing.
Charter ¶ 5.21(a). Moreover, the charter empowers any
officer or director to enter contracts on behalf of STECO,
and notes that the authorization can be for a specific
contract or a more general authorization. Charter ¶ 8.5.
Again, there is no requirement that the authorization
be in writing. As was the case with the Tribe, Pilchuck
presents evidence that STECO's practices regarding
contract authorization were haphazard. Sometimes the
STECO board authorized particular contracts in writing,
sometimes it did not.

Pilchuck insists that further discovery will help it prove
that STECO is a party to the Working Agreement and
thus waived its sovereign immunity. The court cannot
rule out this possibility. It is possible that discovery will
reveal that STECO had a practice of binding itself to
contracts to which only the Tribe was explicitly a party.
It is possible that discovery will show that STECO and
Pilchuck understood STECO to be a party to the Working
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Agreement. It is possible that discovery could show that
Mr. Goodridge Sr. had the approval of the STECO board
to enter the Working Agreement on behalf of STECO.
Regardless of the likelihood of Pilchuck prevailing in this
quest, the mere possibility means that the court cannot
grant summary judgment without permitting additional
discovery. See Fed.R.Civ.P. 56(d).

*9  The court warns Pilchuck, however, that if it puts
STECO through the expense of discovery to employ
the same strategy that it did in opposing the Tribe's
assertion of immunity, the court will consider imposing
sanctions. If Pilchuck's additional discovery shows merely
that members of the STECO board approved the RV park
project, then Pilchuck will fare no better in its dispute
with STECO than in its dispute with the Tribe. Pilchuck's
task is, at a minimum, to show that STECO's board
authorized Mr. Goodridge Sr. to bind STECO to the
Working Agreement and its sovereign immunity waiver.
If it cannot do so, then additional discovery to show
that STECO, like the Tribe, once supported the RV park
project is of no value.

The court accordingly orders as follows. No later than
September 23, 2011, Pilchuck must choose one of the
following options. It can file a statement that that
court's holding in the Tribe case against Pilchuck is
dispositive of STECO's case against Pilchuck, and permit
the court to enter a judgment consisting of a permanent

injunction against further efforts to pursue arbitration
against STECO. Alternatively, it can file a statement
indicating that it has a good faith basis to believe that
further discovery will yield evidence that the STECO
board authorized Mr. Goodridge Sr. to bind it to the
Working Agreement, including its sovereign immunity
waiver. In that event, the parties may begin discovery.

IV. CONCLUSION

For the reasons stated above, the court GRANTS the
Tribe's motion for summary judgment (Dkt.# 18) and
DENIES Pilchuck's motion (Dkt.# 21). The court also
DENIES Pilchuck's motion to seal. Dkt. # 19. The
court permanently enjoins Pilchuck from commencing or
continuing arbitration against the Tribe regarding any
dispute arising out of the Working Agreement or any
agreement regarding the RV park project that the Tribe
made with Pilchuck at its October 2006 Board meeting.
The court directs the clerk to enter judgment for the Tribe.

The court will enter a separate order memorializing
its decision in STECO's suit against Pilchuck, No. 11–
387RAJ.

All Citations

Not Reported in F.Supp.2d, 2011 WL 4001088

Footnotes
1 The court cannot imagine why the parties chose to duplicate their arguments repeatedly in two separate but essentially

identical motions. That duplication extended to the evidentiary record, where the parties filed numerous copies of several
documents. Had the parties agreed to file cross-motions, they would have reduced the number of briefs on these motions
from six to four or even three. No one benefitted from the flood of paper before the court, least of all the parties.

2 Pilchuck filed its motion to seal merely to satisfy its obligation to protect documents the Tribe had designated as
confidential. The Tribe did not respond to the motion, much less explain how sealing the documents complies with the
standards set forth in Local Rules W.D. Wash. CR 5(g).

3 In another example, Mr. Nelson told the Board that he wanted the Tribe to lease the park property back to his group after
it became trust land, suggesting a 50–year lease. Tr. at 5. The Working Agreement, however, expressly required the
Tribe to execute a lease in a specific format after the subject property became trust property. Agr. ¶ 2.3 (requiring Tribe
to “produce an executed Lease for the property that shall be in substantially the same form as Exhibit B”). Pilchuck does
not explain why would Mr. Nelson discuss this issue without referring to the Agreement.

4 Mr. Yanity contends that an October 26, 2010 resolution of the Tribal Board “reaffirmed the Tribe's longstanding policy
that all waivers of the Tribe's sovereign immunity are only granted by the Board in writing.” Yanity Decl. (Dkt.# 18–1) ¶
9. A resolution adopted years after Mr. Goodridge Sr. signed the Working Agreement (and months after this litigation
began) is of no value in illuminating the Tribe's practices in 2006.

5 Pilchuck notes that at least two state courts have applied state law to determine questions of authority to waive tribal
sovereign immunity. In Rush Creek Solutions, Inc. v. Ute Mountain Ute Tribe, 107 P.3d 402, 407–08 (Colo.Ct.App.2004),
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the court applied Colorado agency principles to determine that an agent with authority to contract on behalf of the tribe
had implicit authority to waive sovereign immunity. The Nebraska Supreme Court similarly applied Nebraska agency
law principles to conclude that tribe's chairman and vice-chairman had apparent authority to waive the tribe's immunity.
Storevisions, Inc. v. Omaha Tribe, 281 Neb. 238, 795 N.W.2d 271, 279–80 (Neb.2011) (following Rush Creek ). But in
a recent decision, the Oklahoma Supreme Court concluded that “tribal law controls the way sovereign immunity can be
waived by the Tribe.” Dilliner v. Seneca Cayuga Tribe, No. 109085, 2011 Okla. LEXIS 62, at *13, 2011 WL 2557022
(Okla. Jun. 28, 2011). For the reasons explained above, the court disagrees with the Rush Creek and Storevisions courts
to the extent they hold that state law applies in determining who has authority to waive tribal immunity.

6 Pilchuck reasons that even if the skeletal agreement discussed at the October meeting made no mention of sovereign
immunity or arbitration, the Tribe nonetheless agreed to arbitration and an immunity waiver because it had done so in
previous contracts between it and entities with which Mr. Nelson was involved. The court is aware of no authority from any
jurisdiction in which a court inserted an arbitration clause or sovereign immunity clause into a contract merely because
the parties had done so in previous contracts.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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