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CORPORATE DISCLOSURE STATEMENT 
 

 Appellees, Jamestown S’Klallam Tribe and Port Gamble S’Klallam Tribe, are 

federally recognized Indian Tribes.  They have issued no shares of stock to the public 

and have no parent company, subsidiary, or affiliate that has done so.
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JURISDICTIONAL STATEMENT 

The Appellees Jamestown S’Klallam and Port Gamble S’Klallam Tribes 

(“S’Klallam”) concur with the Petitioner-Appellant’s (“Skokomish”) statement of 

appellate jurisdiction.  

 

RESTATEMENT OF ISSUES PRESENTED FOR REVIEW 
 

I.   Whether the S’Klallam are barred by the doctrines of res judicata, 

collateral estoppel, and issue preclusion from asserting that the Skokomish Tribe’s 

prior U&A and its primary right does not extend to fishing rights beyond Hood Canal 

into the Satsop drainage. 

II.   Alternatively, whether the Skokomish should be barred by the doctrine of 

judicial estoppel from claiming that the prior determination regarding its U&A and 

primary right includes the Satsop drainage. 

STATEMENT REGARDING ADDENDUM  
 

 Pursuant to Ninth Circuit Rule 28-2.7, except for the following rule, Fed. R. 

Civ. P. 60, all relevant statutes, treaties, etc., are contained in the brief or addendum 

of Petitioner-Appellant Skokomish Indian Tribe:  
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Federal Rule 60. Relief from a Judgment or Order 

(a) Corrections Based on Clerical Mistakes; Oversights and Omissions. The 
court may correct a clerical mistake or a mistake arising from oversight or 
omission whenever one is found in a judgment, order, or other part of the 
record. The court may do so on motion or on its own, with or without notice. 
But after an appeal has been docketed in the appellate court and while it is 
pending, such a mistake may be corrected only with the appellate court’s leave. 

(b) Grounds for Relief from a Final Judgment, Order, or Proceeding. On motion 
and just terms, the court may relieve a party or its legal representative from a 
final judgment, order, or proceeding for the following reasons: 

(1) mistake, inadvertence, surprise, or excusable neglect; 

(2) newly discovered evidence that, with reasonable diligence, could not 
have been discovered in time to move for a new trial under Rule 59(b); 

(3) fraud (whether previously called intrinsic or extrinsic), 
misrepresentation, or misconduct by an opposing party; 

(4) the judgment is void; 

(5) the judgment has been satisfied, released, or discharged; it is based on 
an earlier judgment that has been reversed or vacated; or applying it 
prospectively is no longer equitable; or 

(6) any other reason that justifies relief. 

(c) Timing and Effect of the Motion.  

(1) Timing. A motion under Rule 60(b) must be made within a 
reasonable time—and for reasons (1), (2), and (3) no more than a year 
after the entry of the judgment or order or the date of the proceeding. 

(2) Effect on Finality. The motion does not affect the judgment’s finality 
or suspend its operation. 

(d) Other Powers to Grant Relief. This rule does not limit a court’s power to: 
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(1) entertain an independent action to relieve a party from a judgment, 
order, or proceeding; 

(2) grant relief under 28 U.S.C. § 1655 to a defendant who was not 
personally notified of the action; or 

(3) set aside a judgment for fraud on the court. 

(e) Bills and Writs Abolished. The following are abolished: bills of review, bills 
in the nature of bills of review, and writs of coram nobis, coram vobis, and 
audita querela. 

Amended March 19, 1948; Oct. 20, 1949; Aug. 1, 1987; Dec. 1, 2007. 
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STATEMENT OF THE CASE 
 

A. Jurisdictional Prerequisites. 

Pursuant to orders established in the original United States v. Washington 

decision, 384 F. Supp. 312 (W.D. Wash. 1974) (“Final Decision #1”), aff’d and 

remanded, 520 F.2d 676 (9th Cir. 1975), the federal district court in this case requires 

all parties follow a pre-filing procedure before initiating a subproceeding. 

Specifically, under Order on Paragraph 25, with the intent to reduce litigation, all 

parties must “meet and confer” or conference before filing, to wit:  

 b) To invoke this court's continuing jurisdiction, the party 
seeking relief shall initiate a subproceeding in this action by filing a 
request for determination. Subproceedings will be conducted in 
accordance with the following procedures: 
 
    (l) Before a request for determination is filed (except for an 
emergency matter, addressed below), the party seeking relief 
("requesting party") shall meet and confer with all parties that may be 
directly affected by the request ("affected party") and attempt to 
negotiate a settlement of the matter in issue. 
 

ER 326-332 (Order on Paragraph 25, as revised on August 23, 1993). At a meet and 

confer, the Tribe initiating the subproceeding must inform all other parties of “the 

basis for the relief sought” to inform said parties of the issues and facilitate 

settlement. ER 327. 

 Here, at the 2015 meet and confer Skokomish specifically indicated its intent 

to file a “request for determination” (“RFD”) pursuant to Paragraph 25(a)(6) for 
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matters “not specifically determined” and under the court’s catch-all, Paragraph 25 

(a)(7). ER 66. The two bases are from the district court’s order on the limits of its 

continuing jurisdiction (i.e., Order on Paragraph 25): 

25. (a) The parties or any of them may invoke the continuing 
jurisdiction of this court in order to determine: 
 . . . . 

(6) The location of. any of a tribe's usual and accustomed 
fishing grounds not specifically determined by Final Decision 
#I; and 
 

(7) Such other matters as the court may deem appropriate. 
 

ER 325-326. 

 The RFD later filed by Skokomish, though, asked the district court to exercise 

jurisdiction under all seven subsections under Paragraph 25(a): 

3.12 The Court, thus, may exercise its continuing jurisdiction pursuant 
to Paragraphs 25(a)(1)-25(a)(7) of the Permanent Injunction of March 
22, 1974, as revised by the Order Modifying Paragraph 25 of Permanent 
Injunction dated August 23, 1993. 

 
ER 265. Here, despite Skokomish’s indecision regarding the appropriate basis for 

jurisdiction, the district court considered Skokomish’s RFD under Paragraph 25, 

subsections (a)(1) and (a)(6). ER 12 (“Setting aside that this Court is not required to 

guess at the asserted basis for jurisdiction, it will assume for the sake of argument 

that Skokomish adequately pleaded these subsections.”). After considering the 

matter, though, the district court exercised its discretion and proceeded under a 

Paragraph 25(a)(1) analysis: 
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Thus, the Court finds it appropriate to proceed initially under Paragraph 
25(a)(I) in order to determine whether the waters "lying outside of the 
Hood Canal Drainage Basin" have already been determined to be part 
of Skokomish's U&A, as described by Judge Boldt in Findings of Fact 
137 in Final Decision # 1. Only if that question cannot be resolved by 
looking at the record before Judge Boldt, and should the Court find that 
Skokomish' s U&A in question was not specifically determined in Final 
Decision # 1, would it be appropriate to turn to Paragraph 25(a)(6) for 
further proceedings. 
 

ER 13.  
 

The S’Klallam moved for dismissal for “failure to state a claim upon which 

relief can be granted” and alternatively for summary judgment (ER 5). Because the 

court considered pleadings beyond the complaint, it proceeded with an “abundance 

of caution[,]” and converted the motions to summary judgment. ER 5-6. The court 

found no genuine factual issues and granted the summary judgment motions that 

were made by the S’Klallam and Squaxin Island Tribes. ER 6, ER 19. 

 
B. Prior Court Orders. 

In 1974, Judge Boldt determined, under Finding of Fact 137, that the 

Skokomish Tribe’s usual and accustomed fishing grounds and stations (“U&A”) are 

in Hood Canal and its drainage, as follows: 

137. The usual and accustomed fishing places of the Skokomish Indians 
before, during, and after treaty times included all the waterways 
draining into Hood Canal and Hood Canal itself.  Saltwater trolling and 
spearing were less important than river fisheries. 
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Final Decision #1, 384 F. Supp. at 377. Although the Skokomish’s U&A was final 

in 1974, on June 17, 1981, the Skokomish Tribe sought to protect its U&A by 

claiming it held a primary or exclusive right within those Hood Canal fishing areas. 

ER 190-191. This Court has described “[a] primary right” as “the power to regulate 

or prohibit fishing by members of other treaty tribes." United States v. Skokomish, 

764 F. 2d 670, 671 (9th Cir. 1985).   

Specifically, the Skokomish’s 1981 claim requested recognition that its 

“treaty fishing rights in Hood Canal and all the rivers and streams draining into Hood 

Canal are primary to the rights of any other tribe . . . .”  ER 191. There, Skokomish 

argued that it was seeking “judicial confirmation of its primary fishing rights in 

Hood Canal, an inland body of water recognized by the United States and other 

Tribes as the aboriginal territory of the Skokomish.” ER 193. The Skokomish further 

argued that this right was necessary because “[w]hile other tribes that have usual and 

accustomed fishing areas in Hood Canal have access to outside fisheries, such as the 

Straits of Juan de Fuca or Puget Sound, to offset increased competition or poor 

salmon runs, the Skokomish are confined exclusively to Hood Canal. In a good or 

bad year, the Skokomish must live within the confines of the Canal’s salmon yield.” 

ER 196:10-16.   

In that 1981 subproceeding, Skokomish only claimed Hood Canal as its 

fishing territory, arguing that “[i]n the Commission’s view, the Twana land territory 
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hugged the Hood Canal closely, mirroring both the water body and the Twana’s 

intensive use of that body.” ER 168. The Skokomish noted that its expert, Dr. 

Elmendorf, testified that Twana territory “encompassed ‘the drainage area of Hood 

Canal.’” ER 168. The testimony emphasized that “geographical factors made it quite 

easy to see a key area, a consistent area of streams of salt water and of inland tracts 

which all center on the Canal itself.” ER 175. The Skokomish expert testified that 

the Skokomish area “precisely definable” because that the territory included the 

drainage area only: 

It probably was a little more precisely definable aboriginally because 
of the geographic circumstances. . . . [O]ne could easily define a 
drainage area which appears to coincide with the area used customarily 
by the Twana. 
 

ER 175.  

 In 1982, the Suquamish Tribe moved to dismiss the Skokomish’s primary 

right cause of action on the grounds of res judicata, arguing that the Skokomish 

could not later bring a claim for primary right after already adjudicating their U&A 

in Final Decision #1. ER 154-157. However, the court specifically examined the 

nature of the two claims, and in denying the Suquamish Tribe’s motion, concluded 

that a primary right claim was different from a U&A claim because of its separate 

origin. Id. The court indicated first that it “had earlier entered findings recognizing 

the Skokomish Tribe’s usual and accustomed fishing places as encompassing ‘all 
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waterways draining into Hood Canal and the Canal itself[,]’ . . . .” ER 156. The court 

then reasoned that Skokomish’s primary right was not yet decided; therefore, the 

second claim was not barred as there was “two causes of action” with “separate 

origins[.]” ER 156, ER 158.  

In that primary right decision, the district court in its findings referred to a 

broader description of Twana territory that depicted an area beyond the Skokomish’s 

U&A in Hood Canal:   

extend[ing] from Wilkes’ Portage northwest across to the arm of Hood 
Canal up to the old limits of the Tchimakum, thence westerly to the 
summit of the Coast Range, thence southerly to the head of the west 
branch of the Satsop, down that branch to the main fork, thence east to 
the summit of the Black Hills, thence north and east to the place of 
beginning.  
 

United States v. Washington, 626 F. Supp. 1405, 1489 (W.D. Wash. 1985) (FF #353) 

. However, after describing that broader Twana territory, the court continued with 

its recitation of facts as follows: 

The court agrees, and upon consideration of all the relevant evidence 
in matter finds that the treaty-time territory of the Twana Indians 
encompassed all of the waters of Hood Canal, the rivers and streams 
draining into it, and the Hood Canal drainage basin south of a line 
extending from Termination Point on the west shore of Hood Canal 
directly to the east shore, as depicted on Exhibit A hereto.  

 
Id. at 1489 (FF #354) (emphasis added). The court further found that “[by] contrast, 

the boundaries of Twana territory at the crest of the drainage basin were not 

precisely defined. . . .” Id. at 1490 (emphasis added). In the court’s subsequent 

  Case: 17-35760, 04/13/2018, ID: 10836422, DktEntry: 18, Page 15 of 43



10 
 

Conclusions of Law, following the recitation of the Findings of Fact, the district 

court concluded that “Members of tribes other than the Skokomish may not exercise 

treaty fishing rights by fishing at usual and accustomed places of those tribes within 

the territory described in finding 354, above . . .” U.S. v. Washington, 626 F. Supp. 

at 1491 (Conclusions of Law, ¶92) (emphasis added). And the court reiterated that 

Skokomish’s U&A is located in “Hood Canal and the rivers and streams draining 

into it” and that this area also encompassed its primary right. Id. at 1491 

(Conclusions of Law, ¶¶91-92).  

C. The Hood Canal Agreement. 

In 1982, the Hood Canal Agreement (“Agreement”) settled the 

aforementioned primary right issues between the Skokomish and its treaty-time 

neighbors, the Port Gamble S’Klallam, Jamestown S’Klallam, and Lower Elwha 

Klallam Tribes. ER 145-152. The S’Klallam Tribes historically fished in Hood 

Canal. ER 139. This Agreement, applies to Hood Canal and any exercise of 

Skokomish’s primary right “under any condition or for any reason whatsoever.” ER 

139. The Agreement specified that the geographic scope of the stipulation applies to 

the “Hood Canal fishery” and defines the area as “all waters south of a line drawn 

between Foulweather Bluff and Olele Point . . . .” ER 138; see also ER 214.  

The Agreement was adopted by the federal Magistrate “to the extent it 

concerns the primary right of the Skokomish Tribe in the Hood Canal fishery in 
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relation to the Klallam bands . . . .”; on March 8, 1983, and approved by the Judge 

as part of the court’s final order. ER 151-52. In adopting the Agreement, the 

Skokomish Tribe described its own intent as (1) settling the disputes concerning the 

Skokomish’s primary right, and (2) asserting that its primary right is only in Hood 

Canal. ER 145 (Skokomish Resolution #82-47). 

D. Ninth Circuit Decision.  

 In 1985, the Suquamish appealed Skokomish’s primary right decision to the 

Ninth Circuit. The Skokomish, defending the district court decision, did not mention 

claim to Satsop territory; instead it emphasized that “geography is important” and 

that Hood Canal was “unique in the case area.” ER 181. Further, the Skokomish 

argued that Twana territory was “precisely definable” because it was in a “perfectly 

self-contained drainage area” and is a “special kind of marine area . . . .” ER 183, 

ER 186. Dr. Lane, a chief expert in the case, concurred that the Treaty-time Twana 

territory included “almost all of Hood Canal… and all the streams draining into 

Hood Canal. . . .” ER 184 (emphasis added). 

In 1985, this Court affirmed the Skokomish’s primary right in Hood Canal 

and its drainage, relying on arguments advanced by Skokomish Tribe’s expert 

witnesses: 

The district court's holding that the Twana/Skokomish held the primary 
fishing right in the Hood Canal and its drainage area was based on 
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reliable evidence contemporary with the treaty and extensive post-
treaty anthropological research.  

 
Skokomish Indian Tribe, 764 F.2d at 674.   

E. Recent History: Skokomish’s Expansionist Theories. 

 It has been over forty years since Judge Boldt issued his decision on the 

Skokomish’s U&A (1974) and thirty years since the court issued the primary rights 

(1984) decision in Hood Canal, affirmed by this Court (1985). For over thirty years, 

the Skokomish Tribe consistently took the position to the court that its primary 

fishing right is in Hood Canal. See ER 145; ER 165-187 (Skokomish Tribe’s Trial 

Brief in the primary right proceeding); ER 182-184, ER 186, ER 187, ER 193, ER 

196-197; Skokomish Opening Br. at 43. Recently, however, the Skokomish Tribe 

has sought expansion of those decisions. For example, in this case and in two other 

cases, Skokomish v. Goldmark, 994 F. Supp. 2d 1168, 1088 (W.D. Wash. 2014) and 

Skokomish Indian Tribe v. Leonard Forsman et. al., No. 17-35336, 2017 U.S. Dist. 

LEXIS 42730, *17-18, 2017 WL 1093294 (9th Cir. 2017),  the Skokomish argued 

that its primary right regarding “fishing” also applied equally to hunting—thus 

misrepresenting the plain language of the ruling. 

In the first instance, Goldmark, 994 F. Supp. 2d 1168, the district court denied 

Skokomish’s claim to hunting, noting that it was not clearly established that an 

exclusive right existed in the manner alleged. Id. at 1174 (“But Skokomish’s right is 
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far from clearly established.”). In that order, the court reminded the Skokomish that 

without settled law, a new claim required the participation of other Point No Point 

Treaty Tribes: 

A judgment granting Skokomish Indian Tribe exclusive management 
authority and the right to take up to one hundred percent 
of all game, roots and berries would necessarily reduce or eliminate the 
rights that other signatory tribes currently enjoy in the territory. 

 
Goldmark, 994 F. Supp. 2d at 1088. 

Undeterred, in a second case the Skokomish argued it possessed the primary 

right to regulate the hunting of other Tribes, as well as fishing, in Hood Canal: 

Skokomish's claim necessarily rests on the accuracy of its 
assertion that its primary hunting right in Twana Territory is settled law. 
But Skokomish's right is far from clearly established. Article IV of the 
Point No Point Treaty reserved to all four signatory tribes "the privilege 
of hunting and gathering roots and berries on open and unclaimed 
lands," without reference to a primary right. The court in U.S. v. 
Washington did not clearly establish Skokomish's primary hunting 
right because the case principally (if not exclusively) concerned fishing 
rights. 

 

Leonard Forsman et. al., No. 17-35336, 2017 U.S. Dist. LEXIS 42730, *17-18, 2017 

WL 1093294. The district court denied Skokomish Tribe’s claim and dismissed the 

case, in part, because the court did not agree that Skokomish had the rights that it 

was asserting. see Leonard Forsman et. al., No. 17-35336(FF #353)2017; 

Skokomish Opening Br. at 49 (Statement of Related Cases). That case is also on 

appeal to this Court. Id. What is similar with these three cases, though, is 
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Skokomish’s willingness to test the limits of certain prior rulings: be it the limit on 

the right to control fish—whether this also includes the right to control hunting, or 

the limit on its territorial fishing boundaries—whether this includes the Satsop; the 

pattern and practice are the same.  

The S’Klallam participated in all three cases. These are cases which the 

S’Klallam should not have ever been required to participate, because of the promises 

Skokomish made to them in the Hood Canal Agreement: that the Skokomish Tribe 

was would not exercise its primary right against the S’Klallam without their consent 

“under any condition or for any reason whatsoever[.]” ER 139.  
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SUMMARY OF ARGUMENT 
 

 The S’Klallam request affirmance of district court’s dismissal. Skokomish 

Tribe bases its expansion theory on phrases plucked from a prior decision, phrases 

that were not adopted as the court’s holding. Here, the Skokomish ignores Judge 

Boldt’s plain language in Finding of Fact #137, and the Conclusions of Law ¶¶91-

92 in the primary right decision, and it argues res judicata based on misrepresenting 

these prior rulings.  

 If Skokomish’s request is a veiled attempt to modify two prior decisions, it 

waited too long for such modifications, exceeding the time limit in Fed. R. Civ. P. 

60(c). The district court’s decision is consistent with the law of the case and the 

court’s authority to make decisions regarding case administration. Muckleshoot 

Tribe v. Lummi Indian Tribe, 141 F.3d 1355, 1358 (9th Cir. 1998) (“Muckleshoot I”) 

(Discussing the District Court’s role in a case management decision under Paragraph 

25 in US v. Washington). Affirmation is warranted.
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STANDARD OF REVIEW 
 

A case management decision in U.S. v. Washington regarding interpretation 

of Paragraph 25 requirements is reviewed for an abuse of discretion. Muckleshoot I, 

141 F.3d at 1358. The district court’s decisions are reversed only if it relied on an 

erroneous view of the law, made a clearly erroneous assessment of the evidence, or 

struck an unreasonable balance of the relevant factors. K.V. Mart Co. v. United Food 

& Commer. Workers Int'l Union, Local 324, 173 F.3d 1221(1999); Creative Tech., 

Ltd. v. Aztech Sys. PTE, Ltd., 61 F.3d 696, 699 (9th Cir. 1995). For other issues in 

this case, review is de novo, as the Skokomish appeal the district court's entry of 

summary judgment. Tulalip Tribes v. Suquamish Indian Tribe, 794 F.3d 1129, 1133 

(9th Cir. 2015) (internal citations omitted). 
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ARGUMENT 
 

The S’Klallam oppose the Skokomish Tribe’s claims, and request affirmance 

of the district court’s order. The doctrines of res judicata and collateral estoppel do 

not bar the S’Klallam from challenging Skokomish’s attempt to reinterpret its U&A 

and primary right decisions. The S’Klallam are entitled to summary judgment as 

Skokomish has no basis for relief it requests and itself should be barred by judicial 

estoppel. 

I. No Genuine Issues Exist as Skokomish is Simply Trying to 
 Reinterpret Prior Decisions. 

 

Skokomish’s case has incurable defects. The Skokomish’s RFD requested 

confirmation of its new, novel interpretation of prior legal rulings regarding its 

primary right from U.S. v. Washington, 626 F. Supp. 1405. No genuine factual issues 

exist. 

In analyzing the summary judgment motions, the district court initially 

assumed enough facts were pleaded to exercise jurisdiction under Paragraph 25 

subsections (a)(1) and (a)(6). ER 13. The court correctly explained, though, that only 

prior rulings were invoked, that Skokomish’s 1974 U&A determination was 

unambiguous, and that Skokomish misrepresented the record below, all of which 

warranted dismissal or finding for the S’Klallam and Squaxin. ER 13, ER 17 
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(“Accordingly, the Court rejects the arguments by Skokomish that any party is 

precluded from challenging the scope of the U&A Skokomish now asserts”); ER 18.  

Summary judgment was proper because without some recognized legal basis 

(e.g., claim of error made under Fed. R. Civ. P. 60(b)1) a court cannot simply reopen 

a previously decided case in this manner or modify the ruling. 

A. The Skokomish Attempt to Expand the Prior Rulings and Assert 
That No Other Party Can Challenge It. 

Skokomish attempts to expand the prior rulings in U.S. v. Washington and 

relies on the argument that the other Tribes (and the State) are now precluded from 

contesting its Satsop claim. However, it cannot prove the elements of res judicata 

and collateral estoppel because the Satsop area was never included in the 

Skokomish’s U&A or primary right. Final Decision #1, 384 F. Supp. at 377 (FF 

#137); see United States v. Washington, 626 F. Supp. at 1489 (Conclusions of Law 

¶91-¶92). In addition, Skokomish attempts not only to claim that matters were 

decided in its favor, but also, unjustly, that it is too late for any other party to object. 

Skokomish Opening Br. at 25; ER 218, ¶¶ 3.14-3.15.  

 

                                           
 

1 See discussion, infra, Section I.E. 
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 The Legal Standards for Res Judicata and Collateral Estoppel 
Are Not Met.  

 
Skokomish argues in this case that res judicata, collateral estoppel, and issue 

preclusion bar any opposition to its territorial claim to the Satsop area. ER 218, 

¶¶3.14-3.15; Skokomish Opening Br. at 25. A court will examine whether a matter 

has been “actually litigated” after a fair opportunity to challenge the claim: 

The doctrine of issue preclusion prevents relitigation of all 
"issues of fact or law that were actually litigated and necessarily 
decided" in a prior proceeding. Segal v. American Tel. & Tel. Co., 606 
F.2d 842, 845 (9th Cir. 1979), quoted in Americana, 754 F.2d at 1529.  
"In both the offensive and defensive use situations the party against 
whom estoppel [issue preclusion] is asserted has litigated and lost in an 
earlier action." Parklane Hosiery Co. v. Shore, 439 U.S. 322, 329, 58 
L. Ed. 2d 552, 99 S. Ct. 645 (1979). The issue must have been "actually 
decided" after a "full and fair opportunity" for litigation. 18 C. Wright, 
A. Miller & E. Cooper, Federal Practice & Procedure: Jurisdiction § 
4416, at 138 (1981) . . . . 

 

Robi v. Five Platters, Inc., 838 F.2d 318, 322, (9th Cir. 1988). Claim preclusion 

"prevents litigation of all grounds for, or defenses to, recovery that were previously 

available to the parties, regardless of whether they were asserted or determined in 

the prior proceeding." Robi, 838 F.2d at 322 (internal citations omitted).  

Collateral estoppel analysis, though, focuses on the fact that “the issue to be 

foreclosed in the second litigation must have been litigated and decided in the first 

case.” Starker v. United States, 602 F.2d 1341, 1344 (1979). As the Supreme Court 
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has stated, the purpose of such doctrines is “[t]o preclude parties from contesting 

matters that they have had a full and fair opportunity to litigate protects their 

adversaries from the expense and vexation attending multiple lawsuits, conserves 

judicial resources, and fosters reliance on judicial action by minimizing the 

possibility of inconsistent decisions.” Montana v. United States, 440 U.S. 147, 153-

154, 99 S. Ct. 970, 973-974 (1979). All estoppel doctrines center around the concepts 

of finality, efficiency, and ultimately fairness: these considerations all play a strong 

role in this case; however, all operate against Skokomish’s claims. 

 Res Judicata or Collateral Estoppel Require the Matter or Issue 
to be Actually Decided. 
 

Skokomish’s entire premise and case relies on the requirement that the 

description of Twana territory, at FF #353, be a final decision. That finding describes 

a broad area of Twana usage: “from Wilkes’ Portage northwest across to the arm of 

Hood Canal. . . thence westerly across the summit of the Coast Range, thence 

southerly to the head of the west branch of the Satsop. . . .” Skokomish Opening Br. 

at 31. The record contains a latter day illustrative map, which may provide some 

clarity as to where the “head of the west branch of the Satsop” territory might be 

found. ER 90. The problem with Skokomish’s reliance on that single historical 

description is that it is but one piece of evidence cited by the court in that case; it 
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was not cited by the court as the final area of exclusivity. See U.S. v. Washington, 

626 F. Supp. at 1489 (Conclusions of Law ¶91-¶92).  

 In addition, Skokomish’s argument would grant it a primary right where it 

lacks U&A per Judge Boldt’s FF #137.  Judge Boldt’s FF #137, though, clearly holds 

that Skokomish’s U&A is limited to Hood Canal and its drainage: 

The usual and accustomed fishing places of the Skokomish Indians 
before, during and after treaty times included all the waterways draining 
into Hood Canal and the Canal itself. 
 

Final Decision I, 384 F. Supp. at 377. Also, the findings of fact under FF #354, in 

the primary right decision, U.S. v. Washington, 626 F. Supp. at 1489, did not expand 

Skokomish’s territory; it simply operated to makes a portion of Skokomish’s U&A, 

described by Judge Boldt in FF #137, under the Skokomish’s primary control. ER 

151; U.S. v. Washington, 626 F. Supp. at 1489, 1491 (FF #354). In fact, the 

conclusions of law in the primary right decision, U.S. Washington, 626 F. Supp. at 

1489, explicitly states that the primary right applies to the “territory described in 

finding 354, above”; eliminating any possible misconception that finding 353, 

rather than 354, was intended to extend the territory beyond Hood Canal. Id. 

(emphasis added). 

Therefore, the plucked language from finding 353, cited by Skokomish seven 

times in its brief, simply does not serve to modify that court’s conclusion, nor does 
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it excuse the Skokomish Tribe from previously alleging an error in the court’s final 

decision. Skokomish Opening Br. at 11, 14, 15, 19, 26, 31, 45.  

There is also evidence that the Satsop territory claimed by Skokomish is 

shared and not exclusive territory. This is because the language relied on by the 

Skokomish, appears to mimic language in the Treaty of Point No Point, 12 Stat. 933 

(1855). This language describes territory jointly ceded by all four signatory Point 

No Point Tribes. Addendum 2. (Treaty of Point No Point, art. 1: “said Tribes and 

bands do hereby cede and relinquish. . . . lands. . . described as follows. . .)”; see 

U.S. v. Washington, 626 F. Supp. at 1489-1491. One reasonable conclusion why the 

court cited Gibbs’ description of this territory, instead, is that it was one piece2 of 

the relevant evidence that influenced its primary right ruling but was not part of its 

ruling. Id. at 1489; see supra text of FF #354 at 9 (noting that the court relied on all 

the relevant evidence in reaching its conclusion that Hood Canal waters were Twana 

territory). 

 In the end, the most significant point is that the Ninth Circuit affirmed the 

district court’s decision and did not include reference to the Satsop: 

                                           
 

2 The district court noted that there was no legal basis for the assertion that the 
territorial description was a ruling in favor of the Skokomish regarding their 
primary right area. ER 017. 
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The district court's holding that the Twana/Skokomish held the primary 
fishing right in the Hood Canal and its drainage area was based on 
reliable evidence contemporary with the treaty and extensive post-treaty 
anthropological research.  

 
Skokomish Indian Tribe, 764 F.2d 670, 674 (emphasis added). In other words, this 

Court’s decision clearly did not include the Satsop territory, e.g., did not include FF 

#353, and the Skokomish made no move to alter or amend the decision, which 

appears purposeful and tactical. See discussion infra Section I.E.  

The ruling claimed by the Skokomish simply does not exist; therefore, the 

matter was not “necessarily decided” in favor of the Skokomish. Robi, 838 F.2d 318, 

322. On the contrary, it appears that the Skokomish’s U&A and primary right has 

been “actually litigated” and “necessarily decided” against them. Stare decisis 

should end the inquiry. 

B. The Hood Canal Agreement Settled the Skokomish’s Primary 
Right Claim with the S’Klallam and Supports Finality.  

 In addition, several of the Tribes, including the S’Klallam, had a settlement 

with the Skokomish that limited the primary right area to Hood Canal. When 

settlement agreements result in court orders, such agreements are also enforceable.  

ER 233 (“ORDERED that the forgoing Hood Canal Agreement is approved and the 

terms thereof are binding upon the parties to the agreement[] . . . .”). With a 

settlement agreement, parties waive their right to litigate the issues the agreement 
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resolves, and in exchange avoid litigation; such an agreement necessarily embodies 

a compromise. See United States v. Armour & Co., 402 U.S. 673, 681-682, 91 S. Ct. 

1752, 1757 (1971). 

 Here, the Hood Canal Agreement settled the Skokomish’s primary right claim 

to its specific U&A area with the S’Klallam. ER 133-38. If Skokomish is now 

allowed to reinterpret these decisions and expand into the Satsop, thirty years later, 

it would discourage such settlements. The Agreement defines the Skokomish’s 

primary rights area as “all waters south of a line drawn between Foulweather Bluff 

and Olele Point . . . .” ER 138. Also, the Agreement clearly incorporated a stipulated 

and negotiated boundary that was to be construed as a limit to Skokomish’s primary 

right fishery; this was agreed to, by the Skokomish, in exchange for the S’Klallam’s 

agreement to modify their own U&A and limit it, as well as not object to the 

Skokomish’s pursuit of a primary right in Hood Canal. ER 138.  

 Skokomish completely ignores the Agreement’s limits, and instead asserts 

that the S’Klallam are also barred from objecting to its expanded territorial claim to 

the Satsop. Skokomish Opening Br. at 25. The Skokomish’s position here, though, 

contradicts the language in its Agreement with the S’Klallam. ER 138. 
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C. Fundamental Unfairness to Other Parties Would Result if the 
Skokomish Blocked All Opposition to a Claim Not Pursued. 

 
The S’Klallam are also concerned about the unfairness at the root of the 

Skokomish’s argument for the Satsop. There is fundamental unfairness in attempting 

to assert collateral estoppel and res judicata against other parties in U.S. v. 

Washington when the Skokomish never pursued the Satsop claim. See e.g., ER 101-

02 (1981 Request for Determination in primary right matter – no mention of Satsop 

claim); ER 111-123 (Memorandum of Points and Authorities for primary right 

matter – no mention of Satsop claim); ER 133 (Hood Canal Agreement – no mention 

of Satsop claim). 

As the Supreme Court indicated in Montana, 440 U.S. at 153-154,, a party is 

precluded from re-litigating an issue if given a full and fair opportunity to challenge 

the claim. To establish claim preclusion, as well as res judicata, it is necessary that 

the matter at issue was “actually litigated[,]” Robi, 838 F.2d at 322, with a “full and 

fair” opportunity to contest the claim. Id. (internal citations omitted).  

As the State of Washington aptly indicated in its brief: “[n]o other party 

opposed a Skokomish claim to the Satsop U&A because there was no such claim in 

existence.” State of Washington’s Br. at 8. Skokomish Tribe failed to previously 

include any claim to the Satsop, seek or obtain any sort of stipulation from the 

S’Klallam regarding the Satsop, or even argue at the time that the decision should 
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be modified. In this circumstance, the elements of res judicata and collateral 

estoppel cannot be met as there was not a full and fair opportunity to contest the 

Skokomish’s Satsop claim. 

D. Only a Matter Not Specifically Determined Can Be Brought 
Under Paragraph 25(a)(6), But No Such Jurisdictional Basis 
Exists Here to Grant the Relief Requested. 

 
Skokomish requests that it be given another opportunity to make claim to the 

Satsop territory if its argument, that the matter was already decided, fails. Skokomish 

Opening Br. at 45 (arguing it “should not be denied the ability to bring a claim 

asserting a primary right over additional geographic areas.”). The district court did 

not agree. ER 13, ER 17. The court found that the Skokomish’s Satsop claim cannot 

now be brought under Paragraph 25(a)(6) for matters “not specifically determined 

by Final Decision No.1” as the Skokomish request. Skokomish Opening Br. at 41. 

The reason is that Paragraph 25 has limits on continuing jurisdiction: if a prior 

determination is unambiguous, and it was specifically determined, no further claim 

is allowed. The district court correctly determined that Judge Boldt’s original ruling 

regarding Skokomish’s U&A was unambiguous. ER 11, ER 17. Specifically, the 

court found: 

[T]he Court agrees that Judge Boldt's determination of the Skokomish 
U&A was unambiguous, and that the 1984 subproceeding neither 
changed that determination nor expanded it. Accordingly, the Court 
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rejects the arguments by Skokomish that any party is precluded from 
challenging the scope of the U&A Skokomish now asserts. 

 

ER 17. Skokomish argues, though, that it was unjust when the court, found its 

original U&A determination unambiguous, and therefore, not subject to further 

interpretation by means of Paragraph 25(a)(6). Skokomish Opening Br. at 38-39; ER 

11, ER 17.  

The district court has full discretion over matters which are—or are not—

subject to its continuing jurisdiction and is only reviewable for an abuse of 

discretion. Muckleshoot Tribe I, 141 F.3d at 1358 (Confirming that the district 

court’s case management decision within the same underlying case of U.S. v. 

Washington is reviewable for abuse of discretion). No such abuse exists here.  The 

district court’s reasoning is supported by the law of the case. For instance, in 

Muckleshoot I, the Ninth Circuit determined that Lummi’s U&A had been 

‘specifically determined’ by Judge Boldt: 

Judge Boldt did ‘specifically determine’ the location of Lummi’s 
[U&As] albeit using a description that has turned out to be ambiguous. 
[Par. 25(a)(6)] . . . does not authorize the court to clarify the meaning 
of terms used in the decree or to resolve an ambiguity with 
supplemental findings which alter, amend or enlarge upon the 
description in the decree. 

 
Muckleshoot I, 141 F.3d 1355, 1360 (internal brackets omitted). Thus, even if it were 

true that in early U&A cases some Tribes had opportunity to expand under a broad 
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interpretation of continuing jurisdiction, under Muckleshoot I, this Court abruptly 

halted such practice.3 Skokomish’s request fits squarely within this Court’s 

instruction on Paragraph 25(a) claims, as modified in Muckleshoot I, 141 F.3d 1355. 

Id. (No such opportunity is allowed when Judge Boldt already specifically 

determined the location of the U&A.). 

 This Court could find that the district court abused its discretion by failing to 

authorize a silent—as in not pleaded—and unsubstantiated Paragraph 25(a)(6) 

claim. Muckleshoot I, 141 F.3d 1355, 1358. Paragraph 25(a) and its authorization 

for continuing jurisdiction, though, is discretionary, and it provides that a party 

“may” request relief not that it is entitled to it. ER 325 (“The parties or any of them 

may invoke the continuing jurisdiction of this court . . . .”) (emphasis added). Here, 

the district court provided several valid reasons for disallowing Skokomish’s claim 

to expanded territory, including, failure to properly follow the procedures of 

Paragraph 25, failure to allege a proper basis for jurisdiction, and mischaracterizing 

the pleadings. ER 10, ER 12, ER 15, ER 35.  The court did not abuse its discretion: 

                                           
 

3 The only claim for an expansion of U&A the Court has allowed in recent years 
was premised on the parties stipulating that the matter had not been specifically 
determined. ER 312 (“The parties have since stipulated that Judge Boldt did not 
specifically determine the western extent of the Quileute and Quinault’s ocean 
U&A’s or the northern extent of the Quileute’s U&A . . . .”) 
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it applied the relevant law of the case, it considered the pleadings in the light most 

favorable to the Skokomish, and it made every prudent attempt to interpret 

Skokomish’s basis for jurisdiction and representation of the record. ER 12, ER 15, 

ER 17-19; see, e.g, K.V. Mart Co., 173 F.3d 1221.  

E. Parties Should Not Be Relieved from Tactical Decisions 
Previously Made. 

Another relevant factor supporting the district court’s decision is Skokomish’s 

extensive delay in staking claim to the Satsop drainage. The arguments should have 

been raised decades ago. This raises the issue of whether Skokomish’s request for 

expanded territory, based on that piece of historical language cited in FF #353, fails 

because it failed to timely invoke Fed. R. Civ. P. 60(b) to change Final Decision #1 

and the primary right ruling, affirmed by this Court in Skokomish Indian Tribe, 764 

F.2d 670, 674. Here, the Skokomish never pleaded a Fed. R. Civ. P. 60(b) mistake 

or error and is now time barred. See Fed. R. Civ. P. 60(c)(1)-(3) (requiring claims 

(c)(1) through (3) to be brought within a year).  

The Skokomish should not now be relieved from their “calculated, deliberate 

choices . . . .” made over thirty years ago, Ackermann v. United States, 340 U.S. 193, 

198, 71 S. Ct. 209 (1950), and cannot simultaneously bar all other affected parties 

from objecting to its reinterpretation of those decisions when it failed to actually 
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pursue the Satsop drainage claim or failed to timely argue that the final decision was 

missing the Satsop area. 

II. The Skokomish Tribe’s Claims are Barred by Judicial Estoppel. 
 

 Not only did the Skokomish never previously object to the prior ruling, which 

made no mention of the Satsop area, but it repeatedly argued that its primary right 

ruling should be limited to Hood Canal—for its own tactical advantage. ER 168, ER 

196. This raises a question now whether the Tribe should be barred by judicial 

estoppel to make a new claim. Skokomish Opening Br. at 45 (Claiming it should be 

given opportunity for a new claim).  

 Judicial estoppel is based on preserving the integrity of the judicial system. 

New Hampshire v. Maine, 532 U.S. 742, 749-750, 121 S. Ct. 1808 (2001). Its 

purpose is to thwart those who take varying positions in court and, in doing so, 

mislead and abuse the system. Id. at 743, 749. The first element to establish judicial 

estoppel is whether a party’s later position is ‘clearly inconsistent’ with its prior 

position. Id. at 743. The second element requires a court to inquire whether the party 

succeeded in persuading the prior court to accept that prior position. Judicial 

acceptance of that prior position, establishes that either the first or second court was 

misled. Id. The third element requires “unfair advantage,” described as follows:  

[a] third consideration is whether the party seeking to assert an 
inconsistent position would derive an unfair advantage or impose an 
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unfair detriment on the opposing party if not estopped. (internal 
citations omitted). 

 
Ah Quin v. County of Kauai DOT, 733 F.3d 267, 270 (9th Cir. 2013). Overall, the 

purpose of the three-part inquiry is to deter litigants who play “fast and loose” with 

the system. New Hampshire, 532 U.S. 742, 749-50.   

 In the past, Skokomish Tribe plainly and repeatedly argued that it has only 

one adjudicated U&A area and that this area is unique (ER 181) and capable of 

precise definition. ER 175. In fact, the Skokomish previously argued that its primary 

right within Hood Canal was necessary: 

[w]hile other tribes that have usual and accustomed fishing areas in 
Hood Canal have access to outside fisheries, such as the Straits of Juan 
de Fuca or Puget Sound, to offset increased competition or poor salmon 
runs, the Skokomish are confined exclusively to Hood Canal. In a good 
or bad year, the Skokomish must live within the confines of the Canal’s 
salmon yield.  

 
ER 196. The Skokomish Tribe presented evidence that Hood Canal was unique 

geographically (ER 181) and capable of precise description (ER 175), which allowed 

courts to be assured that Hood Canal was exclusive Twana territory. More 

specifically, Skokomish argued that Twana territory “hugged” Hood Canal 

“mirroring” the Canal waters. ER 168. Further, Skokomish asserted that Dr. 

Elmendorf testified that Twana territory “encompassed ‘the drainage area of Hood 

Canal . . .’” ER 173. Dr. Lane concurred. ER 169. Overall, Skokomish emphasized 

that the testimony established that “geographical factors made it quite easy to see a 
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key area, a consistent area of streams of salt water and of inland tracts which all 

center on the Canal itself.” ER 175 (quoting Dr. Elmendorf.) Skokomish’s prior 

representations mirror Judge Boldt’s U&A description in FF #137. Final Decision 

#1, 384 F. Supp. at 377. 

After successfully convincing the court that, based on the geographic 

uniqueness of the Canal, the Skokomish needed its exclusive use to survive, 

Skokomish now plays “fast and loose” with the judicial system by arguing the 

contrary: that its U&A and primary right does not “hug” Hood Canal or “mirror” its 

waters. See New Hampshire, 532 U.S. at 749-50. Now, Skokomish asserts its U&A 

and primary right reaches beyond the Canal to areas “outside the . . . basin.” ER 218. 

However, the district court and this Court adopted the Skokomish’s prior arguments 

about Hood Canal being its “unique body of saltwater in the case area[.]” U. S. v. 

Washington, 626 F. Supp. at 1488 (FF # 349). The court specifically found Hood 

Canal “distinguishable” from the “open waters of Puget Sound” (FF #349) and 

adopted the position about Hood Canal’s unique geography (FF #349) and 

Skokomish’s unique relationship to it (FF #350). Id. at 1488-89. Now, having argued 

this position favorably, Skokomish seeks to distance itself from it.4  Skokomish’s 

                                           
 

4 Even now, Skokomish struggles with contradiction: whether Hood Canal is the 
only judicially established territory or whether this Court should “confirm” that 
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current ‘beyond Hood Canal position’ is inconsistent with its prior ‘uniquely Hood 

Canal’ position. Courts and the S’Klallam have been misled. This creates an “unfair 

detriment[,]” namely in terms of cost and settlements, to other Tribes if the 

Skokomish is not estopped. Ah Quin, 733 F.3d at 270. This case is similar to New 

Hampshire, 532 U.S. at 756, where New Hampshire attempted to redefine a term, 

“middle of the River[,]” using a new historical interpretation of the term several 

decades later. The Skokomish, likewise, cannot now redefine the meaning of its 

U&A and the conclusions reached in its primary right ruling. It must be held to its 

original interpretation and representation of its fishing boundaries and not play fast 

and loose with the system. 

CONCLUSION 

The district court properly dismissed Skokomish’s RFD. The Skokomish 

Tribe never articulated facts nor a cognizable legal theory that would allow the relief 

requested. Its expansion claim is full of contradictions and misrepresentations of the 

prior rulings, and it failed to respect as well as follow prefiling rules set by the court. 

Further, it should be barred by judicial estoppel from now making contradictory 

claims about its U&A and primary right boundaries. Summary judgment in favor of 

                                           
 

Skokomish already has a decision ordering that its territory extends “outside” 
Hood Canal. ER 218; Skokomish Opening Br. at 43. 
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the S’Klallam and Squaxin was warranted. Dismissal was warranted. The district 

court’s order should be affirmed. 

 

 Respectfully submitted this 13th day of April, 2018.   

 

     /s/ Lauren P. Rasmussen  

Lauren P. Rasmussen, WSBA No. 33256 
Law Offices of Lauren P. Rasmussen 
1904 Third Avenue, Suite 1030 
Seattle, WA 98101 
206-623-0900 
lauren@rasmussen-law.com 
 
Attorney for Appellees Jamestown S’Klallam and  
Port Gamble S’Klallam Tribes
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STATEMENT OF RELATED CASES 
 

 Pursuant to Ninth Circuit Rule 28-2.6, Appellees, S’Klallam Tribes, to the 

best of their belief and knowledge, state that the following is deemed a related case: 

Skokomish Indian Tribe v. Leonard Forsman et. al., Ninth Circuit Docket No. 

17-35336.  
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