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JURISDICTIONAL STATEMENT 

 The District Court had jurisdiction pursuant to 28 U.S.C. § 1331(Federal 

Question Jurisdiction) and 25 U.S.C § 1302(8) (Indian Civil Rights Act). The 

Ninth Circuit Court of Appeals has jurisdiction pursuant to 28 U.S.C. § 1291.  The 

District Court Order being appealed from was issued on July 13, 2017. The Order 

granted the Defendants’ Motion to Dismiss. [Excerpt of Record at Page 300]  The 

Clerk of the Court’s Judgment of Dismissal in a Civil Case entered the Judgment 

of Dismissal on July 13, 2017. [Excerpt of Record at Page 301] The Notice of 

Appeal was filed on August 7, 2018.  [Excerpt of Record at Page 338] The appeal 

and filing of the Opening Brief is timely pursuant to the Ninth Circuit Order of 

February 5, 2018, which set the Opening Brief due date as March 7, 2018.   

STATEMENT OF ISSUES PRESENTED FOR REVIEW 

I. Whether the District Court erred in not performing a de novo review of the 

Gila River Indian Community Court’s decision that sovereign immunity 

barred litigation of the Plaintiff’s claims. 

II. Whether the District Court erred in not performing a de novo review of 

whether the proceedings of the Gila River Indian Community Court denied 

the Plaintiff due process of law.  

STATEMENT OF THE CASE 

General Background 
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 The Plaintiff was employed by the Gila River Indian Community as “Senior 

Water Counsel” under contract on July 1, 1998, and as an employee in December 

1998.  Plaintiff was originally assigned to the Office of Water Rights and 

transferred to the Law Office in 2008.  At all times the Plaintiff functioned under 

the supervision of the General Counsel.  At all times during his employment the 

Plaintiff had excellent evaluations, had no disciplinary actions, was qualified for 

the position he held and fully met the Gila River Indian Community’s 

(“Community”) legitimate work expectations.  General Counsel Giff recognized 

and placed great value on the Plaintiff’s legal skills and expertise. 

 In August 2010, General Counsel Giff resigned suddenly.  At the time of 

Giff’s resignation, she planned for the Plaintiff’s continued employment during the 

2011 Fiscal Year.  The Defendant Everling (at that time the Deputy General 

Counsel) was appointed acting General Counsel.  Within days of becoming Acting 

General Counsel, Everling started a reduction in force (RIF) process to terminate 

the Plaintiff’s employment from the Law Office.   

At the time of the RIF, the Plaintiff was the oldest attorney (fifty-four years 

of age) employed by the Community, had the greatest tenure (almost twelve years), 
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and the most years of experience (thirty-four).1  At the time of the RIF, the Law 

Office had only a portion of its allocated attorneys.  

Within three months of terminating the Plaintiff’s employment, the 

Defendants employed a new attorney who was much younger, had far less legal 

experience than the Plaintiff, and obviously had no tenure with the Community.  

The Community did not follow its normal hiring rules because the Law Office was 

so short staffed that it was facing an emergency inability to perform its required 

tasks.  Throughout the 2011Fiscal year the Community hired a number of new, 

young, and relatively inexperienced attorneys.  Despite the long-standing practice 

of offering reemployment to employees who were RIFed, the Plaintiff was not 

offered reemployment.  

The Defendants denied the Plaintiff due process and equal protection, as 

required by the Indian Civil Rights Act (“ICRA”) 25 U.S. Code § 1302(8).  The 

Defendants violated the Community’s internal law, including but not limited to the 

Fiscal Rear 2011 Reduction in Force Policy, Resolution GR-130-10, Gila River 

Indian Community Policies and Procedure Reference Guide, Community 

                                                           
1 Approximately two months before starting the Plaintiff’s RIF process, Defendant 
Everling used a RIF process to terminate the employment of the then oldest 
attorney employed by the Community.  At the time of his termination the RIFed 
attorney was fifty-four years of age, had ten years of tenure with the Community, 
and thirty-four years of legal experience. 
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common law, and  Akimel O'Odham and Pee Posh traditions, as well as violating  

federal statutory and common law.   

PROCEDURAL HISTORY IN THE COMMUNITY COURTS 

On September 18, 2013, Plaintiff filed a Complaint in the Gila River Indian 

Community Court naming as Defendants: the Gila River Indian Community; Linus 

Everling, in his official capacity as Deputy General Counsel, Acting General 

Counsel, and General Counsel for the Community; Linus Everling in his personal 

capacity on behalf of himself and his marital community; and Jane Doe Everling;  

Plaintiff’s  Complaint alleged Count I [Failure to comply with the 

Community’s Reduction in Force Policy], Count II [Failure to comply with the 

Community Council’s Resolution GR-10], Count III [Harassment], Count IV [Age 

Discrimination through termination of Hestand’s employment] Count V [Age 

Discrimination through refusal to reinstate Hestand], Count VI [Retaliation], Count 

VII [Breach of Contract], Count VIII [Breach of Covenant of Good Faith and 

Failure Dealing], Count IX [Wrongful Termination], Count X [Intentional 

Interference with Employment Relationship]. Count XI [Intentional Infliction of 

Emotional Distress], Count XII [Negligent Infliction of Emotional Distress].  

Plaintiff’s Complaint alleged jurisdiction in the Community courts pursuant 

to the Indian Civil Rights Act, and Title 4, Chapter 3, Section 4.301 of the 

Community Code--Civil Jurisdiction, and alleged that the Defendants violated the 
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Plaintiff’s due process and equal protection rights through violations of Fiscal Year 

2011 Reduction in Force Policy, Resolution GR-130-10, Gila River Indian 

Community Policies and Procedure Reference Guide, Community common law, 

and  Akimel O'Odham and Pee Posh traditions, as well as violating  federal 

statutory and common law.   

On July 5, 2014, the Community, Everling in his official capacity, and  

Everling in his personal capacity, filed a Motion to Dismiss arguing, among other 

grounds, that sovereign immunity precluded the claims against the Community and 

Everling in his official capacity and that all actions taken by Everling were in his 

official capacity.  On October 27, 2014, Plaintiff filed his Response to the Motion 

to Dismiss.  On December 9. 2014, Community, Everling in his official capacity, 

and Everling in his personal capacity, filed their Reply in Support of Motion to 

Dismiss.  

On December 11, 2015, the Gila River Indian Community Court issued its 

Order Granting Motion to Dismiss stating in part:  

The Court finds that the Community’s sovereign immunity from suit was not 
waived or abrogated and that the actions of Linus Everling were directly 
connected to his duties as Community employee. The Court concludes that 
both the Community and Linus Everling individually are protected from suit 
by sovereign immunity. The Court will therefore grant the Defendants’ 
Motion and dismiss the Complaint with prejudice.   
 

The Order Granting Motion to Dismiss was based on Community sovereign 

immunity law, as set out in two decisions of the Community’s Court of Appeals 
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and did not reference federal sovereign immunity requirements. [Excerpt of Record 

at Page 284] 

On December 18, 2015, Hestand filed a Notice of Appeal.  On March 30, 

2016, Hestand filed his Opening Brief in the Community’s Court of Appeals. On 

June 1, 2016, the Community, Everling in his official capacity, and Everling in his 

personal capacity, filed the Defendants’ Answering Brief.  On August 15, 2016, 

Hestand filed the Plaintiff’s Reply Brief.  

. On September 22, 2016, the Court of Appeals for the Gila River Indian 

Community issued its Order stating in part:  

There is no need for this Order to be in the form of an opinion. GRIC Code 
§4.514 requires a written opinion only when... the court substantially 
reverses the decision or ruling of the Community Court, or if it determines 
that a written opinion would contribute to the development of the law of the 
Gila River Indian Community. Otherwise, the court may dispose of a case 
through a final written appellate order. 

At this time in the history of American Indian law it is uncontroverted 
that an Indian Tribe is protected by the principles of sovereign immunity 
from a suit for money damages. So clear is this principle that we find it 
unnecessary to provide any case citations in support thereof.  
 

and 
 

Without addressing the issue, and thus without deciding the issue, we note 
that the appellant has not provided any persuasive precedent that would lead 
us to conclude that passage of the Indian Civil Rights Act waived the 
Community’s sovereign immunity to allow for money damages suits against 
the Community.  [Emphasis added.] 
  

Hestand has exhausted his tribal remedies.  

Procedural History In The Federal District Court 
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 On December 22, 2016, the Plaintiff filed his Complaint in the United States 

District Court, for the District of Arizona, against the Gila River Indian 

Community and Mr. Everling, in his official capacity.  The Complaint alleged 

jurisdiction pursuant to 28 U.S.C. § 1331 (Federal Question Jurisdiction) and 25 

U.S.C § 1302(8) (Indian Civil Rights Act). The Complaint made extensive 

allegations that the Defendants had violated the Plaintiff’s due process and equal 

protection rights in many ways, through violation of the Community’s internal law, 

including but not limited to the Fiscal Rear 2011 Reduction in Force Policy, 

Resolution GR-130-10, Gila River Indian Community Policies and Procedure 

Reference Guide, Community common law, and  Akimel O'Odham and Pee Posh 

traditions, as well as violating  federal statutory and common law.   

 On May 15, 2018, the Defendants filed a Motion to Dismiss.  On May 30, 

2018, the Plaintiff filed a Response in Opposition to the Motion to Dismiss.  On 

June 20, 2018, the Defendants filed a Reply to the Response. 

 On July 13, 2018, the Court held oral argument.  On the same day, the Court 

issued its order in which it granted the Defendant’s Motion to Dismiss.   The Order 

was a one-page document that gave no explanation, basis, or rationale for the 

Court’s decision other than: “Considering the parties’ briefs and arguments at the 

hearing, and for the detailed reasons stated by the Court at the hearing, IT IS 

ORDERED granting Defendants’ Motion to Dismiss.”  [Excerpt of Record at Page 
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300]  On July 13, 2017, the Clerk’s Office issued its Judgment of Dismissal in a 

Civil Case.  [Excerpt of Record at Page 301]  On August 7, 2018, the Plaintiff filed 

his Notice of Appeal.   

SUMMARY OF THE ARGUMENT 

 Federal questions involving Indian Tribes, particularly including sovereign 

immunity must be reviewed de novo by the federal courts.  A federal court may not 

abdicate the federal question jurisdiction to a tribal court and a federal court may 

not defer to the tribal courts analysis, particularly in a situation where the Tribal 

court based its decision on tribal law. 

 The District Court refused to consider whether the actions of the Defendants 

and tribal court denied the Plaintiff’s due process rights, a recognized federal 

question basis for refusing to recognize a tribal court decision, despite the fact that 

the Plaintiff’s complaint made numerous references to the many denials of his due 

process that occurred at the hands of the Defendants. 

I.  FEDERAL COURTS ARE REQUIRED TO CONDUCT 

DE NOVO REVIEW OF FEDERAL QUESTIONS ARISING  

FROM TRIBAL COURT DECISIONS. 

 

 “Section 1331 of the Judicial Code provides that a federal district court 
‘shall have original jurisdiction of all civil actions arising under the Constitution, 
laws, or treaties of the United States.’” National Farmers Union Insurance 
Companies v. Crow Tribe of Indians 471 U.S. 845,850, 105 S.Ct. 2447, 85 L.Ed.2d 
818 (1985).  Review of a district court’s dismissal for lack of subject matter 
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jurisdiction is de novo.  Atwood v. Fort Peck Tribal Court Assiniboine and Sioux 
Tribes, 513 F.3d 943, 946 (9th Cir. 2008). Pursuant to 28 U.S. Code § 1331, under 
federal question jurisdiction it is “necessary to assert a claim ‘arising under’ 
federal law.”  National Farmers Union Insurance Companies, supra.    

 Federal question jurisdiction can arise from federal common law as well as 
federal statutes.   “Federal common law as articulated in rules that are fashioned by 
court decisions are ‘laws’ as that term is used in § 1331.”  id.  “A district court may 
exercise federal question jurisdiction if the court is satisfied that the claim is one 
‘arising under’ federal law.” Attorney’s Process and Investigation Services, Inc. v. 
Sac and Fox Tribe of the Mississippi In Iowa, 401 F. Supp. 2d 952, 957 (N.D. Iowa 
2005). 

 Outside of purely tribal matters, Indian law is federal law, both statutory and 
common law.  Federal courts apply “federal common law when a federal rule of 
decision is “necessary to protect uniquely federal interests.”  Wilson v. 
Marchington, 127 F.3d 805, 813 (9th Cir. 1997).  “Indian law is uniquely federal in 
nature, having been drawn from the Constitution, treaties, legislation, and an 
“intricate web of judicially made Indian law. id.  Wilson further explained: 
“However, the quintessentially federal character of Native American law, coupled 
with the imperative of consistency in federal recognition of tribal court judgments, 
by necessity require that the ultimate decision governing the recognition and 
enforcement of a tribal judgment by the United States be founded on federal law.” 
id.  

The standards of review used by federal courts, when reviewing an appeal from an 
Indian tribal court, make it clear that the federal courts do not provide any 
deference to a tribal court decision that is subject to or relies on federal law.  The 
standards of review, used by the federal courts when reviewing an appeal from an 
Indian Tribal Court, are as follows.  

When a federal court reviews questions of federal law it uses the de novo standard.  
Prescott v. Little Six, Inc., 387 F.3d 753, 756 (8th Cir. 2004).  “It is only when the 
tribal court applies federal law that the tribal court’s determinations are accorded 
no deference and are reviewed by the district court de novo.” id.  

When a federal court reviews questions of tribal court jurisdiction it uses the de 
novo standard. Window Rock Unified School District v. Reeves, 861 F.3d 894, 897 
(9th Cir. 2017).  In  National Farmers Union Insurance Companies, 471 at 855-
856, the United States Supreme Court explained: “[T]he existence and extent of a 
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tribal court's jurisdiction will require a careful examination of tribal sovereignty, 
the extent to which that sovereignty has been altered, divested, or diminished,19 as 
well as a detailed study of relevant statutes, Executive Branch policy as embodied 
in treaties and elsewhere, and administrative or judicial decisions.”  

The federal courts recognize the complexity of Federal Indian Law and that the 
review of tribal court jurisdiction requires serious inquiry by the federal courts.  
“Sixteen years ago, we observed that ‘[t]here is no simple test for determining 
whether tribal court jurisdiction exists.’  The statement is no less true today.  We 
recently noted that questions of jurisdiction over Indians and Indian country remain 
a ‘“complex patchwork of federal, state, and tribal law,” which is better explained 
by history than by logic.’”  Smith v. Salish Kootenai College, 434 F.3d 1127, 1130 
(9th Cir. 2006).   

When a federal court reviews questions of whether an Indian tribe possesses 
sovereign immunity, it uses the de novo standard.  Demontiney v. United States, 
255 F.3d 801, 805 (9th Cir. 2001).  “Whether Congress has abrogated the 
sovereign immunity of Indian tribes by statute is a question of statutory 
interpretation and is reviewed de novo.”  Arizona v. Tohono O’odham Nation, 818 
F.3d 549 (9th Cir. 2016).  When a federal court reviews questions of exhaustion of 
tribal court remedies it also uses the de novo standard.  Window Rock Unified 
School District, supra. 

When a federal court reviews questions about tribal jurisdiction over non-Indians it 
uses the de novo standard.  Big Horn County Electric Cooperative, Inc., v.  Adams, 
219 F.3d 944, 949 (9th Cir. 2000).   “Because ‘federal law defines the outer 
boundaries of an Indian tribe’s power over non-Indians,’, the ‘question whether an 
Indian tribe retains the power to compel a non-Indian ... to submit to the civil 
jurisdiction of a tribal court is one that must be answered by reference to federal 
law and is a “federal question” under § 1331’”.  Boozer v. Wilder, 381 F.3d 931, 
934 (9th Cir. 2004).   When a federal court reviews questions about whether 
exhaustion of tribal court remedies is required it also uses the de novo standard. 
Boozer, id. 

When a federal court reviews a tribal court’s legal conclusions its review is de 
novo.  Evans v. Shoshone–Bannock Land Use Policy Commission, 736 F.3d 1298 
(9th Cir. 2013). 

If the federal court has federal question jurisdiction over an appeal from tribal 
court, it is even allowed to review the factual finding of a tribal court for clear 
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error.  Window Rock Unified School District, supra. 

  The standards of review used, regarding all questions of Federal Indian Law, 
demonstrate the acknowledgment that parties may appeal tribal court decisions to 
the federal courts and recognize the federal obligation to conduct the review. 

A tribe’s sovereign immunity can be abrogated by federal statutes.  “Congress has 
plenary authority to limit, modify, or eliminate the powers of local self-government 
which the tribes otherwise possess.”  Iowa Mutual Insurance Company v. 
Laplante, 480 U.S. 9, Footnote 9, 107 S.Ct. 971, 94 L.Ed.2d 10 (1987). 

 “[T]he federal government may abrogate any aspect of Indian tribal sovereignty.” 
Basil Cook Enterprises v. St. Regis Mohawk Tribe, 914 F. Supp. 839, 841 
(D.C.N.Y. 1996).  Sovereign immunity has strong common law components, with 
the United States Supreme Court extending and contracting sovereign immunity 
over the years. 

The United States Supreme Court crafted the doctrine of exhaustion of remedies to 
give tribal courts a  “full opportunity” to consider the issues before them and 
“to rectify any errors” and a “full opportunity to determine its own jurisdiction.”  
Iowa Mutual Insurance Company v. Laplante, 480 U.S. at 16-17. 

The Iowa Mutual Court planned for federal court review of the tribal court 
decision, after exhaustion of tribal remedies, because it remanded the case to the 
district court with the option to dismiss the federal action or stay the proceedings 
pending exhaustion of the remedies available in the tribal court system.  480 U.S. 
at 16.  

The federal courts have identified a number of benefits arising from the tribal 
exhaustion requirement which are dependent on federal review after exhaustion.  
“The requirement of exhaustion permits a full record to be developed in the Tribal 
Court before either the merits or any questions concerning appropriate relief is 
addressed [in the federal district court] . . . [It will also] encourage tribal courts to 
explain to the parties the precise basis for accepting jurisdiction, and will provide 
other courts with the benefit of their expertise in such matters in the event of 
further judicial review.” Attorney’s Process And Investigation Services, Inc. 401 F. 
Supp. 2d at 958-959. 

The District Court in this case erred when it granted the motion to dismiss and 
refused to examine de novo the federal question of whether the Gila River Indian 
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Community’s sovereign immunity was waived with regard to the Plaintiff’s 
complaint.  

II.   A TRIBAL COURT’S DECISION HAS NO PRECLUSIVE  
EFFECT IF THE PARTY WAS DENIED DUE PROCESS. 
 

While Wilson v. Marchington, 127 F.3d 805 (9th Cir. 1997) did not deal 

with sovereign immunity, it contains valuable insight regarding the requirements 

imposed on Indian tribes to provide due process to those parties that appeal in 

tribal court.  In Wilson, the Ninth Circuit was faced with whether to allow the 

federal courts to be used to enforce a judgment from tribal court.   The Court held 

that “[a] federal court must also reject a tribal judgment if the defendant was not 

afforded due process of law.” 127 F.3d at 810.  The Court listed elements of a 

court system that were necessary for due process.  Those elements included:          

Due process, as that term is employed in comity, that there has been 
opportunity for a full and fair trial before an impartial tribunal that conducts 
the trial upon regular proceedings, and that there is no showing of prejudice 
in the tribal court or in the system of governing laws. [Emphasis added.] 127 
F.3d at 811.  

The Ninth Circuit required the “tribal court proceedings must afford the defendant 

the basic tenets of due process or the judgment will not be recognized by the 

United States.”  id.  

 Also dealing with due process and fundamental fairness, the federal courts 

have established exemptions to the requirement to exhaust tribal remedies.  
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There are four exceptions to the requirement that a party exhaust tribal court 

remedies before federal courts accept jurisdiction.  The exceptions are: 

(1) an assertion of tribal jurisdiction is motivated by a desire to harass or is 
conducted in bad faith; (2) the action is patently violative of express 
jurisdictional prohibitions; (3) exhaustion would be futile because of the lack 
of adequate opportunity to challenge the court's jurisdiction; or (4) it is 
plain that no federal grant provides for tribal governance of nonmembers' 
conduct on land covered by Montana’s main rule.  [Emphasis added.] 

Grand Canyon Skywalk Development  v. ‘Sa’ Nyu Wa Incorporated, 715 F.3d 

1196, 1202 (9th Cir. 2013).   

The exemption that is relevant to this case is “exhaustion would be futile 

because of the lack of adequate opportunity to challenge the court’s jurisdiction. 

There is another mechanism through which a party may bypass tribal court and 

move directly to federal court with a claim against an Indian tribe.  To fall within 

the Dry Creek exemption the “plaintiff must demonstrate three things: (i) that the 

claim involves a non-Indian party, (ii) that the dispute involves an issue not 

implicating internal tribal affairs, and (iii) that she does not have access to a tribal 

forum for adjudication of ICRA claims.”   Fillion V. Houlton Band of Maliseet 

Indians,  54 F.Supp.2d 50, 52 (D.C. Maine 1999). 

In the absence of a forum in which to enforce a plaintiff’s rights, there is no 

due process.  “There has to be a forum where the dispute can be settled.  . . .To 

hold that they have access to no court is to hold that they have constitutional rights 

but have no remedy.” Dry Creek Lodge, Inc. v. Arapahoe and Shoshone Tribes,  
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623 F.2d 682, 685 (10th Cir. 1980).  

The Indian Civil Rights Act was an example of Congress’ plenary authority 

to limit “the powers of local self-government which the tribes otherwise possess.” 

Santa Clara Pueblo v. Martinez, 436 U.S. 49, 57, 98 S.Ct. 1670, 56 L.Ed.2d 106  

(1978).  “A central purpose of the ICRA and in particular of Title I was to ‘secur[e] 

for the American Indian the broad constitutional rights afforded to other 

Americans," and thereby to "protect individual Indians from arbitrary and unjust 

actions of tribal governments.’" 436 U.S. at 61.  The Indian Civil Rights Act has 

the “objective of strengthening the position of individual tribal members vis-a-vis 

the tribe.”  The Act protects the “personal and property interests of both Indians 

and non-Indians.” 436 U.S. at 63. 

In Basil Cook Enterprises, 914 F.Supp. at 842, the court noted “that the St. 

Regis tribal system is not with boundless authority to act. Congress enacted the 

Indian an Civil Rights Act to ensure that non-Indians will have their basic 

constitutional rights protected.” 

The Plaintiff alleges that the Indian Civil Rights Act waives sovereign 

immunity for claims against tribal governments in their own tribal courts.  If an 

Indian tribe is allowed to claim sovereign immunity in its own courts Indian tribe 

can violate the Indian Civil Rights Act with impunity as to its own members and 
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non-Indians who are brought into the tribal court system.  To deny people any  

forum to address claims against tribal governments renders the Indian Civil Rights 

Act a meaningless gesture.  

Contrary to the Court’s allegation, the Plaintiff’s Complaint made over 

twenty references to the Defendants’ actions that violated the Plaintiff’s due 

process rights. 

CONCLUSION 

The District Court erred when it granted the Motion to Dismiss.  The Court had an 

obligation to perform a de novo evaluation of the many federal questions in this 

case, specifically the attempt of the Defendants and the Community Court to deny 

any review of the Community Courts decision on the federal question of sovereign 

immunity. 
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STATEMENT OF RELATED CASES 

There are no related cases in the Ninth Circuit Court of Appeals or the 

United States District Court for the District of Arizona. 

 

 Date: March 7, 2018 

 

       _____________________________ 

       John T. Hestand Plaintiff-Appellant 
       P.O. Box 1787 
       Gilbert, AZ 85299 
       Telephone: (480) 843-6724 
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ADDENDUM 

TABLE OF CONTENTS 

1. 25 U.S. Code § 1302(8)  

(a) IN GENERAL No Indian tribe in exercising powers of self-government 

shall—  

(1) make or enforce any law prohibiting the free exercise of religion, or 

abridging the freedom of speech, or of the press, or the right of the people 

peaceably to assemble and to petition for a redress of grievances; 

(2) violate the right of the people to be secure in their persons, houses, 

papers, and effects against unreasonable search and seizures, nor issue 

warrants, but upon probable cause, supported by oath or affirmation, and 

particularly describing the place to be searched and the person or thing to be 

seized; 

(3) subject any person for the same offense to be twice put in jeopardy; 

(4) compel any person in any criminal case to be a witness against himself; 

(5) take any private property for a public use without just compensation; 

(6) deny to any person in a criminal proceeding the right to a speedy and 

public trial, to be informed of the nature and cause of the accusation, to be 

confronted with the witnesses against him, to have compulsory process for 
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obtaining witnesses in his favor, and at his own expense to have the 

assistance of counsel for his defense (except as provided in subsection (b)); 

(7)  

(A) require excessive bail, impose excessive fines, or inflict cruel and 

unusual punishments; 

(B) except as provided in subparagraph (C), impose for conviction of any 1 

offense any penalty or punishment greater than imprisonment for a term of 1 

year or a fine of $5,000, or both; 

(C) subject to subsection (b), impose for conviction of any 1 offense any 

penalty or punishment greater than imprisonment for a term of 3 years or a 

fine of $15,000, or both; or 

(D) impose on a person in a criminal proceeding a total penalty or 

punishment greater than imprisonment for a term of 9 years; 

(8) deny to any person within its jurisdiction the equal protection of its laws 

or deprive any person of liberty or property without due process of law; 

(9) pass any bill of attainder or ex post facto law; or 

(10) deny to any person accused of an offense punishable by imprisonment the 

right, upon request, to a trial by jury of not less than six persons. 

2. 28 U.S. Code § 1291   
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The courts of appeals (other than the United States Court of Appeals for the 

Federal Circuit) shall have jurisdiction of appeals from all final decisions of 

the district courts of the United States, the United States District Court for 

the District of the Canal Zone, the District Court of Guam, and the District 

Court of the Virgin Islands, except where a direct review may be had in the 

Supreme Court. The jurisdiction of the United States Court of Appeals for 

the Federal Circuit shall be limited to the jurisdiction described in sections 

1292(c) and (d) and 1295 of this title. 

3. 28 U.S. Code § 1331  

The district courts shall have original jurisdiction of all civil actions arising 

under the Constitution, laws, or treaties of the United States. 

4. Ninth Circuit February 5, 2018 Order 

UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

 FILED FEB 5 2018 MOLLY C. DWYER, CLERK U.S. COURT OF APPEALS  

 JOHN T. HESTAND, Plaintiff-
Appellant, v. GILA RIVER 
INDIAN COMMUNITY and 
LINUS EVERLING, Defendants-
Appellees.  
 

No. 17-16583 D.C. No. 2:16-cv-

04522-JJT District of Arizona, 

Phoenix ORDER  

On December 20, 2017, the court dismissed this appeal for failure to prosecute 

because appellant had not filed the opening brief. See 9th Cir. R. 42-1. The motion 
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to reinstate this appeal (Docket Entry No. 4) is granted. The December 20, 2017 

order is vacated, and the appeal is reinstated.  

The opening brief and excerpts of record are due March 7, 2018, the answering 

brief is due April 6, 2018, and the optional reply brief is due within 21 days after 

service of the answering brief. 

FOR THE COURT:  

MOLLY C. DWYER  

CLERK OF COURT  

By: Gabriela 

Buccinio  

Deputy Clerk  

Ninth Circuit Rule 

27-7  
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