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INTRODUCTION* 

Tribal court decisions, like those of other courts, bind the parties over whom 

the court has jurisdiction.  Appellant John Hestand invoked the jurisdiction of the 

Gila River Indian Community (the “Community”) tribal court.  There, he sued the 

Community and its general counsel, Linus Everling, asserting many causes of 

action arising from his termination as an attorney in the Community’s Law Office.  

The tribal court dismissed Hestand’s action on sovereign-immunity grounds.  He 

appealed to the tribal appellate court, which affirmed the dismissal of all claims 

against the Community, and against Everling in his official capacity, because 

sovereign immunity barred them. 

Disappointed, Hestand filed a copycat suit in district court, bringing nearly 

identical claims against the very same parties.  The district court dismissed, 

concluding that claim preclusion barred Hestand from a second challenge to his 

termination and that issue preclusion prevented him from relitigating the 

dispositive issue of sovereign immunity. 

Hestand appeals the district court’s dismissal, but does not dispute the 

grounds supporting preclusion.  Instead, he contends that the district court had an 

obligation to disregard the tribal-court rulings entirely and conduct an independent, 

                                                 
* Cases and statutes cited in this brief include hyperlinks to Westlaw.  Citations 

to the record are to Appellant’s Excerpts of Record and, where available, include a 

link to the district court’s ECF number. 
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de novo review of his claims.  That argument is wrong.  Clear and binding 

authorities require respect for, and deference to, tribal-court proceedings.  This 

Court should affirm. 

JURISDICTION 

The district court had jurisdiction under 28 U.S.C. § 1331 because plaintiff 

asserted claims under federal law.  The district court issued an order dismissing 

plaintiff’s complaint on July 13, 2017.  (ER 301; ECF 26.)  It also entered its 

judgment on July 13, 2017.  (ER 302; ECF 27.)  Plaintiff filed a notice of appeal 

on August 7, 2017.  (ER 339; ECF 30.)  This Court has jurisdiction pursuant to 28 

U.S.C. § 1291. 

ISSUES 

1. Did the district court properly hold that claim preclusion and issue 

preclusion barred Hestand’s claims because he lost them in his prior tribal-court 

suit against the same defendants? 

2. Did the district court properly dismiss Hestand’s claims without 

conducting an independent, de novo review of the tribal court’s sovereign-

immunity ruling and of the tribal appellate court’s affirmance? 
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STATEMENT OF THE FACTS AND CASE 

A. Key Background Facts As Alleged.1 

The Community hired Hestand as an in-house lawyer in July 1998.  (ER 7; 

ECF 1 at ¶ 9.)  He worked initially at the Office of Water Rights (“OWR”), 

holding the title of “Senior Water Counsel.”  (ER 7; ECF 1 at ¶¶ 12-13.)  In July 

2008, Hestand and other OWR attorneys were transferred to the Community’s Law 

Office, which thereafter assigned and supervised Hestand’s work.  (ER 8; ECF 1 at 

¶¶ 17-19.)  Hestand alleges that, after the transfer, the Community’s general 

counsel, Linus Everling, ignored him, became aloof, and failed to provide 

sufficient guidance in Hestand’s work.  (ER 13; ECF 1 at ¶ 51.)  While admitting 

that Everling previously “had little to no work related interaction” with him, 

Hestand asserts that Everling “became cold and unapproachable,” “would not 

make eye contact,” and “would avoid talking” to Hestand.  (ER 10-11, 100; ECF 1 

at ¶¶ 34, 495-97.) 

In October 2010, the Community notified Hestand that his position was 

being terminated as part of a reduction-in-force (“RIF”).  (ER 11; ECF 1 at ¶ 40.)  

Hestand alleges that the Community assigned the projects on which he had been 

working to younger, less experienced attorneys within the Law Office or to outside 

                                                 
1  For purposes of this appeal, seeking review of the granting of defendants’ 

motion to dismiss, defendants, as they must, assume that the facts (but not 

conclusions) alleged can be proven.  Citations in this section of the brief are to 

plaintiff’s allegations in his federal complaint. 
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counsel who charged high rates.  (ER 68, 87; ECF 1 at ¶¶ 302, 415.)  Although 

Hestand alleges that the Community discriminated against him based on his age, he 

also asserts that the Community and Everling employed a strategy to increase the 

Community’s legal costs by assigning more work to outside counsel and sought 

Hestand’s termination in part to retaliate for his objections to the costs of outside 

counsel.  (ER 87-88; ECF 1 at ¶¶ 413, 416.) 

Hestand alleges that the Community violated its 2010 Reduction in Force 

Policy (the “RIF Policy”) and Resolution GR-17-10 (the “RIF Resolution”), which 

adopted the RIF Policy, by failing to follow required procedures before and after 

he was terminated.  (ER 47-61; ECF 1 at ¶¶ 179-263.)  More specifically, Hestand 

alleges that the Community violated the RIF Policy by failing to conduct an 

analysis of the Law Office’s operational needs and refusing to consider appropriate 

factors and use the proper methodology for selecting employees for termination.  

(ER 48-49, 51-52; ECF 1 at ¶¶ 185-88, 199-204.)  Hestand further alleges that the 

Community violated the RIF Resolution by failing to notify the Community 

Council of the anticipated cost savings from the RIF, refusing to examine relevant 

data, and falsifying and manipulating data.  (ER 50-51, 58; ECF 1 at ¶¶ 196-97, 

245-46.)  According to Hestand, the Community also violated its Employee 

Policies and Procedures Reference Guide when it hired new employees by failing 
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to advertise available positions and post job announcements.  (ER 76-77; ECF 1 at 

¶ 358.) 

Hestand’s complaint asserts multiple causes of action against the 

Community and Everling arising from his termination.  In particular, based on the 

same set of purportedly improper actions, Hestand alleges that: 

• The Community and Everling violated the terms of the RIF Policy and 

RIF resolution by failing to follow proper procedures and wrongfully terminating 

Hestand based on his age (ER 47, 61-62; ECF 1 at ¶¶ 179-264); 

• Hestand’s termination violated the Age Discrimination in 

Employment Act (“ADEA”) (ER 62-80; ECF 1 at ¶¶ 265-371); 

• The Community and Everling retaliated against Hestand for objecting 

to the use of outside counsel while seeking to increase the Community’s legal 

expenses (ER 80-90; ECF 1 at ¶¶ 372-429); 

• The Community and Everling violated unspecified ordinances, 

policies, regulations, customs, and traditions by terminating Hestand (ER 90-97; 

ECF 1 at ¶¶ 430-471); 

• Everling and other Community representatives harassed Hestand by 

being unresponsive and uncommunicative with him (ER 97-109; ECF 1 at ¶¶ 472-

547); 
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• The Community breached an employment contract with Hestand by 

terminating him, and the Community and Everling breached the covenant of good 

faith and fair dealing by treating him improperly (ER 109-15; ECF 1 at ¶¶ 548-88); 

and 

• The Community and Everling intentionally and negligently inflicted 

emotional distress on Hestand (ER 115-20; ECF 1 at ¶¶ 589-622.). 

For nearly all of his causes of action, Hestand alleges that the Community 

and Everling violated unspecified provisions of the Community’s Constitution and 

Code, unidentified administrative regulations and public policies, the ADEA, the 

Indian Civil Rights Act (“ICRA”), and vague principles of equal protection and 

due process.  (E.g., ER 55, 61-62, 73-74, 79-80, 89-90, 97, 109, 112, 115, 119-20; 

ECF 1 at ¶¶ 227, 264, 342, 371, 429, 471, 547, 573, 588, 614, 622.)  Hestand seeks 

lost wages and benefits and damages for pain, suffering, and mental anguish.  (ER 

120-21; ECF 1 at pp. 116-17.) 

B. Plaintiff’s Prior Action in Tribal Court. 

On September 18, 2013, Hestand filed his first suit – in the Gila River Indian 

Community Court – against the Community and Everling, in both his official and 

individual capacities.  (ER 137-260; ECF 19-1 at 4-127.)  As in his later action in 

district court, Hestand alleged that the Community and Everling failed to follow 

proper procedures when they terminated him as part of a RIF, discriminated 
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against him based on his age, and sought to retaliate against him for objecting to 

their attempts to increase the Community’s legal expenses.  (ER 175-76, 180, 182, 

210-11; ECF 19-1 at 42-43, 47, 49, 77-78.)  Hestand also alleged that Everling 

“willfully, maliciously, and regularly refused and/or failed” to provide him with 

guidance, “became cold and unapproachable,” “would not make eye contact with 

the Plaintiff,” and “would avoid talking to the Plaintiff.”  (ER 148-49; ECF 19-1 at 

15-16.) 

In his first complaint in tribal court, Hestand asserted several vague causes 

of action arising from his termination, including claims that: 

• The Community and Everling violated the RIF Policy and RIF 

Resolution by failing to follow proper procedures and targeting Hestand based on 

his age (ER 174-83; ECF 19-1 at 41-50); 

• The Community and Everling violated unspecified legislative and 

administrative rules, traditions, and policies through harassment, age 

discrimination, and wrongful termination (ER 183-211, 218-220; ECF 19-1 at 50-

78, 85-87); 

• The Community breached an employment contract with Hestand and 

the covenant of good faith and fair dealing (ER 211-17; ECF 19-1 at 78-84); and 
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• The Community and Everling intentionally and negligently inflicted 

emotional distress on Hestand through their actions (ER 229-40; ECF 19-1 at 96-

107). 

Hestand failed to bring any claim under the ADEA in tribal court.  

Moreover, although he repeatedly referenced the ICRA in his later briefs filed in 

the Community’s Court of Appeals, he did not expressly premise any of his causes 

of action on that statute. 

The Community and Everling moved to dismiss Hestand’s tribal-court 

complaint.  In their motion, they argued that (i) sovereign immunity barred all 

claims against the Community; (ii) sovereign immunity precluded all claims 

against Everling, which were based on conduct taken pursuant to his delegated 

duties; and (iii) Plaintiff could not state any cognizable claim under applicable law, 

policies, or rules for wrongful termination, age discrimination, breach of contract, 

or other vaguely asserted torts.  On December 11, 2015, the Community’s trial 

court entered an order granting entirely the motion to dismiss.  It held that under 

binding precedent, sovereign immunity barred all of Hestand’s claims, against both 

the Community and Everling.  (ER 262-64; ECF 19-1 at 129-31.) 

Following an appeal by Hestand, the Gila River Indian Community Court of 

Appeals affirmed the dismissal of his claims against the Community and against 

Everling in his official capacity.  (ER 267-71; ECF 19-1 at 134-38.)  The appellate 
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court held that sovereign immunity barred all claims and that neither the ICRA nor 

any other authority waived or abrogated that immunity.  The appellate court 

remanded for further consideration of the claims asserted against Everling in his 

individual capacity, and those claims are now being litigated in tribal court. 

C. District Court’s Dismissal. 

The Community and Everling moved to dismiss Hestand’s federal complaint 

based on both claim preclusion and issue preclusion.2  In particular, claim 

preclusion barred all claims that Hestand had brought, or could have brought, in 

tribal court because all claims arose out of his termination as a Community 

employee, were asserted against the same parties, and had been resolved against 

him through a final decision on the merits.  Issue preclusion also was dispositive 

because the tribal courts had concluded that sovereign immunity barred all of 

Hestand’s claims, the issue could not be relitigated, and that determination 

remained fatal to his claims. 

On July 13, 2017, the district court dismissed Hestand’s entire complaint 

with prejudice.  (ER 301; ECF 26.)  It concluded that both claim preclusion and 

issue preclusion barred all of Hestand’s claims.  (ER 335-36; ECF 29 at 33-34.)  

The district court also rejected any suggestion that preclusion principles did not 

                                                 
2  By order of the district court, briefing was bifurcated to address only 

preclusion initially and, if the entire action was not dismissed, other grounds for 

dismissal later.  (ECF 16.) 
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apply to dismissals on sovereign-immunity grounds and that Hestand was entitled 

to an independent, de novo review of the decisions made by the Community’s trial 

and appellate courts, finding that such argument was “not supported by any of the 

case law.”  (ER 335; ECF 29 at 33.)  The court also noted that Hestand had never 

raised the possibility that the tribal courts had denied him due process, making any 

such argument inappropriate for consideration.  (Id.) 

STANDARD OF REVIEW 

The Court “review[s] de novo a district court’s ruling on the availability of 

res judicata both as to claim preclusion and as to issue preclusion.”  Robi v. Five 

Platters, Inc., 838 F.2d 318, 321 (9th Cir. 1988).  “Whether collateral estoppel bars 

a party’s claims ‘is a mixed question of law and fact in which legal issues 

predominate.’”  Wabakken v. Cal. Dep’t of Corr. & Rehab., 801 F.3d 1143, 1148 

(9th Cir. 2015) (quoting United States v. Geophysical Corp. of Alaska, 732 F.2d 

693, 697 (9th Cir.1984)).  “Thus, whether or not collateral estoppel applies is 

reviewed de novo.”  Wabakken, 801 F.3d at 1148.  “If collateral estoppel is 

available, this court reviews the district court’s decision giving preclusive effect to 

the determination . . . for abuse of discretion.”  Id. (quoting Eilrich v. Remas, 839 

F.2d 630, 632 (9th Cir.1988)). 
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SUMMARY OF ARGUMENT 

The district court correctly dismissed Hestand’s complaint, which asserted 

virtually the same claims that he already had brought, and lost, in tribal court 

against the same defendants.  As the district court recognized, claim preclusion 

barred all claims that Hestand had raised or could have raised in the earlier action, 

which resulted in a final judgment on the merits.  Issue preclusion likewise barred 

all of Hestand’s claims because it prevented relitigation of defendants’ sovereign 

immunity, which was fully and conclusively resolved in defendants’ favor and 

remained fatal to his claims.  Hestand’s opening brief does not challenge the 

factual or legal bases for the application of claim and issue preclusion, compelling 

affirmance of the district court’s dismissal. 

Instead of addressing the grounds for the district court’s decision, Hestand 

makes two other arguments.  First, he contends that a federal court must conduct 

an independent, de novo review of any tribal court ruling regarding sovereign 

immunity or any other issue arising under federal law.  Second, he argues that even 

if he never alleged that the tribal-court process denied him due process, any 

reference to due process in his claims requires a federal court to disregard and 

nullify all prior tribal-court determinations.  Both theories are unsupported by law 

and fail to salvage his claims. 
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Supreme Court and Ninth Circuit authority establishes that where tribal 

courts properly exercise jurisdiction and do not deny a losing party due process, 

their decisions are entitled to deference by federal courts.  See Iowa Mut. Ins. Co. 

v. LaPlante, 480 U.S. 9, 19 (1987); AT&T Corp. v. Coeur d’Alene Tribe, 295 F.3d 

899, 903-04 (9th Cir. 2002); see also Wilson v. Marchington, 127 F.3d 805, 812 

(9th Cir. 1997).  Hestand never challenged the jurisdiction of the tribal courts, 

where he chose to file suit, and those courts had jurisdiction in any event.  See 

Smith v. Salish Kootenai College, 434 F.3d 1127, 1131-32 (9th Cir. 2006). 

Hestand also never raised, in district court, any argument that the tribal-court 

proceedings denied him due process.  That argument, therefore, is waived.  See 

Tibble v. Edison Int’l, 843 F.3d 1187, 1193 (9th Cir. 2016).  Yet even if not 

waived, the argument would fail because Hestand alleged only that conduct of 

defendants implicated his general rights to due process, not that any element or 

process of the tribal courts deprived him of due process. 

Absent a lack of jurisdiction or any violations of due process by the tribal 

courts, no basis exists to disregard their rulings and permit Hestand to sidestep 

unchallenged preclusion principles that bar his claims as a matter of law. 
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ARGUMENT 

I. The District Court Properly Held That Claim Preclusion and Issue 

Preclusion Compelled Dismissal of Hestand’s Complaint. 

 

Having brought nearly identical claims in tribal court, Hestand was not 

permitted to reassert them in a new federal action.  Claim preclusion and issue 

preclusion barred all of his claims and compelled dismissal of his entire complaint 

with prejudice. 

A. Claim Preclusion Applied and Barred All of Hestand’s Claims. 

 

As the district court concluded, claim preclusion barred all claims that 

Hestand asserted, or could have asserted, in the tribal court.  “Res judicata, also 

known as claim preclusion, bars litigation in a subsequent action of any claims that 

were raised or could have been raised in the prior action.  The doctrine is 

applicable whenever there is (1) an identity of claims, (2) a final judgment on the 

merits, and (3) identity or privity between parties.”  Owens v. Kaiser Found. 

Health Plan, Inc., 244 F.3d 708, 713 (9th Cir. 2001) (citations and internal 

quotation marks omitted).  Even where claims in the two actions are distinct, the 

doctrine applies where the former and current actions arise from the same 

underlying facts.  See id. at 714 (“The central criterion in determining whether 

there is an identity of claims between the first and second adjudications is whether 

the two suits arise out of the same transactional nucleus of facts.”) (citation and 

internal quotation marks omitted).  Prior litigation in tribal court has the same 
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preclusive effect as prior litigation in courts of other sovereigns.  See Miller v. 

Wright, 705 F.3d 919, 928 (9th Cir. 2013) (res judicata barred action in light of 

prior litigation in state and tribal courts). 

All of the factors for claim preclusion exist.  First, the claims are identical, 

as both actions not only arose from the same underlying facts, but contained 

virtually the same allegations and causes of action.  Any new but related claims 

that could have and should have been raised in the tribal court are also barred.  See 

Holcombe v. Hosmer, 477 F.3d 1094, 1099-100 (9th Cir. 2007) (because 

allegations concerning section 1983 claims were based on same set of facts as 

claims of wrongful termination litigated before Nevada State Personnel 

Commission and affirmed by Nevada state court, section 1983 claims were 

precluded in federal suit); Mpoyo v. Litton Electro-Optical Sys., 430 F.3d 985, 987 

(9th Cir. 2005) (“Because both sets of [plaintiff’s] claims arise from [defendant’s] 

conduct while [plaintiff] was an employee and specifically from the events leading 

to his termination, his claims relate to the same set of facts.”); Owens, 244 F.3d at 

713 (claim preclusion applied where “previous action alleged wrongful termination 

and various state law claims based on breach of contract” and “instant action 

alleged Title VII claims of discriminatory termination, hostile work environment, 

and wrongful retaliation”). 
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Second, this Court has made clear that a dismissal with prejudice on 

sovereign-immunity grounds is a final adjudication on the merits and bars 

relitigation.  See Frigard v. United States, 862 F.2d 201, 204 (9th Cir. 1988) 

(“T]he bar of sovereign immunity is absolute:  no other court has the power to hear 

the case, nor can the [plaintiffs] redraft their claims . . . .  Thus, the district court 

did not abuse its discretion in dismissing the action with prejudice.”); Leon v. IDX 

Sys. Corp., 464 F.3d 951, 962 (9th Cir. 2006) (“[A] dismissal with prejudice is a 

determination on the merits.”).   

Finally, the parties are identical in the two actions, making this a textbook 

case for the application of claim preclusion. 

As the district court held, dismissal was appropriate on this ground alone. 

B. Issue Preclusion Prevented Hestand from Relitigating the Tribal

Courts’ Holding That Sovereign Immunity Barred All of 

His Claims.

Even if claim preclusion did not bar Hestand’s federal suit, the district court 

correctly determined that issue preclusion also would compel dismissal.  Both the 

Community’s trial court and appellate court concluded, after full briefing and 

argument, that sovereign immunity precluded all of Plaintiff’s claims against the 

Community and Everling, in his official capacity, as a matter of law.  Under 

longstanding principles of issue preclusion, Hestand cannot challenge that holding 

in subsequent litigation, and that conclusion is fatal to his refiled federal claims. 
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Issue preclusion, or collateral estoppel, “bars successive litigation of an issue 

of fact or law actually litigated and resolved in a valid court determination essential 

to the prior judgment, even if the issue recurs in the context of a different claim.”  

Taylor v. Sturgell, 553 U.S. 880, 892 (2008) (citation and internal quotation marks 

omitted).  The doctrine “applies when:  (1) the issue necessarily decided at the 

previous proceeding is identical to the one which is sought to be relitigated; (2) the 

first proceeding ended with a final judgment on the merits; and (3) the party 

against whom [issue preclusion] is asserted was a party or in privity with a party at 

the first proceeding.”  Paulo v. Holder, 669 F.3d 911, 917 (9th Cir. 2011) (citation 

and internal quotation marks omitted). 

In the tribal courts, the primary issue briefed and argued was whether 

sovereign immunity barred Hestand’s claims.  The Community and Everling 

argued that under both Community and federal law, sovereign immunity precluded 

all suits against the tribe and employees acting in their official capacities, while 

Hestand argued for a waiver or abrogation of sovereign immunity.  The trial court 

held that, under binding precedent, sovereign immunity barred Hestand’s claims as 

a matter of law.  The tribal appellate court agreed and affirmed the dismissal with 

prejudice. 

The preclusive effect of sovereign immunity on Hestand’s claims was fully 

litigated and actually and necessarily decided by the tribal courts.  It led to a 
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dismissal with prejudice of virtually the same claims that Hestand is asserting in 

this action against the same defendants.  As a result, Hestand cannot challenge or 

relitigate that legal issue in this redundant case.  See Clements v. Airport Auth. of 

Washoe Cty., 69 F.3d 321, 330 (9th Cir. 1995) (“Where the plaintiffs have had a 

full and fair opportunity to actually litigate the issue and did in fact litigate it, they 

can not ordinarily be prejudiced by subsequently being held to the prior 

determination.  Moreover, the public interest would be greatly advanced by the 

application of issue preclusion here.  It would avoid inconsistent results and would 

assist in the conservation of our judicial resources.”). 

Unable to overcome the bar of sovereign immunity in his first lawsuit, 

Hestand’s federal claims fail as a matter of law.  The district court properly found 

that Hestand’s suit was duplicative, improper, and subject to dismissal. 

II. Hestand Was Not Entitled to De Novo Review of the Tribal Courts’ 

Decisions. 

 

In his opening brief, unlike at the district court, Hestand does not argue that 

any of the standard elements for applying claim preclusion and issue preclusion is 

missing.  Instead, Hestand argues that the district court was somehow nonetheless 

required to conduct an independent, de novo review of the tribal court’s underlying 

rulings.  But, of course, a de novo review is precisely what claim and issue 

preclusion prevent. 
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While conflating various concepts – including standards of appellate review, 

sources of federal jurisdiction, and exhaustion principles – Hestand appears to 

make two primary arguments to avoid the constraints of preclusion.  First, he 

argues that district courts must review de novo any tribal court’s findings based on 

federal law.  Second, despite never having alleged that the tribal-court proceedings 

deprived him of due process, he argues that general references to due-process 

violations by the Community and Everling in his complaint allow him to relitigate 

all of his claims.  Both theories fail under well-established law. 

Principles of comity mandate that federal courts respect and enforce the 

rulings of tribal courts.  The Ninth Circuit has explained that very few 

circumstances limit this requirement: 

As a general rule, federal courts must recognize and enforce tribal 

court judgments under principles of comity.  See Wilson v. 

Marchington, 127 F.3d 805, 810 (9th Cir. 1997).  Two circumstances 

preclude recognition:  when the tribal court either lacked jurisdiction 

or denied the losing party due process of law.  See Id.  Under limited 

circumstances, not present here, a federal court may refuse to 

recognize or enforce a tribal judgment on equitable grounds as an 

exercise of discretion.  See Id.  Unless the district court finds the tribal 

court lacked jurisdiction or withholds comity for some other valid 

reason, it must enforce the tribal court judgment without reconsidering 

issues decided by the tribal court. 

 

AT&T Corp., 295 F.3d at 903-04; see also Wilson, 127 F.3d at 812 (“Lack of tribal 

jurisdiction and absence of due process, then, are the only mandatory reasons for a 
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district court to reject a tribal judgment.”).  Thus, no basis exists to exempt tribal-

court judgments from the normal preclusive effect of judgments in other tribunals. 

Although a federal court may review the discrete issue of whether a tribal 

court had jurisdiction in a matter, here jurisdiction was plain and uncontested.  

Indeed, it was Hestand himself who invoked tribal court jurisdiction, and he has 

never challenged its existence.  Moreover, Hestand’s status as tribal-court plaintiff, 

his consensual employment relationship with the Community, and the fact that the 

conduct at issue occurred on the Community’s reservation make the tribal court’s 

jurisdiction clear.  See Salish Kootenai College, 434 F.3d at1131-32 (discussing 

factors supporting tribal-court jurisdiction). 

Where, as here, jurisdiction existed, the federal forum may not relitigate the 

claims at issue.  The Supreme Court has explained this principle: 

If the Tribal Appeals Court upholds the lower court’s determination 

that the tribal courts have jurisdiction, petitioner may challenge that 

ruling in the District Court. . . . Unless a federal court determines that 

the Tribal Court lacked jurisdiction, however, proper deference to the 

tribal court system precludes relitigation of issues raised by the 

LaPlantes’ bad-faith claim and resolved in the Tribal Courts. 

 

Iowa Mut. Ins. Co., 480 U.S. at 19. 

Hestand is also wrong that a federal court must allow him to relitigate any 

federal-law claims asserted first in tribal court.  Indeed, this Court has rejected his 

argument that federal courts must “resolve de novo all issues of federal law 

decided in tribal court.”  AT&T Corp., 295 F.3d at 904.  The de novo standard of 
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review, this Court explained, applies to legal questions bearing on tribal 

jurisdiction, not other issues resolved by the tribal court.  The general rule remains 

intact:  “[F]ederal courts may not readjudicate questions – whether of federal, state 

or tribal law – already resolved in tribal court absent a finding that the tribal court 

lacked jurisdiction or that its judgment be denied comity for some other valid 

reason.”  Id. 

Hestand also argues, for the first time, that due-process concerns entitle him 

to a de novo review in federal court.  A federal court may disregard a tribal-court 

judgment where the proceedings in tribal court denied the losing party due process.  

See id.  Yet Hestand never alleged or even suggested in the district court that his 

tribal-court suit deprived him of due process, as the district court noted.  (ER 335; 

ECF 29 at 33 (“[T]hat is not something that has been raised by any of the parties so 

isn't an argument to be considered here.”).)  Hestand’s failure to raise that issue is a 

waiver on appeal.  See Tibble, 843 F.3d at 1193 (“Generally, we do not entertain[ ] 

arguments on appeal that were not presented or developed before the district court.  

Although no bright line rule exists to determine whether a matter [h]as been 

properly raised below, an issue will generally be deemed waived on appeal if the 

argument was not raised sufficiently for the trial court to rule on it.”) (citations and 

internal quotation marks omitted). 
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Apparently understanding this omission, Hestand faults the district court for 

“refus[ing] to consider whether the actions of the Defendants and tribal court 

denied the Plaintiff’s due process rights,” while conceding that his complaint did 

nothing more than contain “numerous references to the many denials of his due 

process that occurred at the hands of the Defendants.”  Opening Brief at 14 

(emphasis added).  Absent violations of due process by the tribal courts, no basis 

exists to disregard their rulings, and Hestand’s general allegations that conduct by 

the Community and Everling implicated due process cannot resurrect his claims. 

Also misplaced are Hestand’s jumbled references to exhaustion 

requirements and the policy underlying the ICRA.  Hestand never argued before 

the tribal courts or district court that any exception to the exhaustion requirement 

existed, and the parties do not dispute that he in fact exhausted his tribal-court 

remedies.  Likewise, Hestand’s suggestion that the ICRA supports his right to due 

process and undermines tribal sovereign immunity is another red herring and one 

more improper attempt to relitigate his initial claims.  He did not base any of his 

tribal-court claims on the ICRA, he lost his argument that the ICRA abrogated 

sovereign immunity in tribal court, he never alleged that the tribal-court 

proceedings violated rights under the ICRA, and the district court recognized that 

no authority supported his view that the ICRA undercut sovereign immunity. 
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The district court was correct that preclusion barred Hestand’s complaint 

and that his attempts to revive it were meritless. 

CONCLUSION 

Because Hestand cannot identify a single basis to nullify the tribal court’s 

judgment and allow him to start anew in federal court, his arguments, and this 

appeal, fail.  The Court should affirm the district court’s order dismissing 

Plaintiff’s complaint with prejudice. 

SUBMITTED this 7th day of May, 2018. 

OSBORN MALEDON, P.A. 

 

 

By   /s/ Jeffrey B. Molinar  

 David B. Rosenbaum  

 Jeffrey B. Molinar 

 2929 North Central Avenue, Suite 2100  

 Phoenix, Arizona 85012  

Attorneys for Defendants-Appellees 
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STATEMENT OF RELATED CASES 

Defendants/Appellees are not aware of any related case pending in this 

Court. 
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