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 Defendant Lynn D. Becker (“Becker”) hereby opposes plaintiffs’ (“Tribe”) motion 

for injunctive relief (Dkt. 54) (“Injunction Motion”) which seeks to preliminarily and 

permanently enjoin the state court action (“State Court Case”) that Becker filed in late 

2014 to enforce his 2005 contract (“Contract”) with the Tribe.  

INTRODUCTION 

 Tribal contracts with non-Indians, as the Supreme Court reminds, have “real world” 

consequences.1  They are binding on the parties and enforceable by the courts. They are 

“not designed for regulation of a game.”2 Nor are they mere aspirations to be discarded 

when their application proves inconvenient. For Becker, the Contract’s provisions, 

including the agreed-upon choice of forum, govern as written. For the Tribe, not so much. 

Its objective is to flee from what it promised, resorting to a game of tribal teflon: nothing 

ever sticks as it marches away. 

 In seeking a permanent injunction against the State Court Case, the Tribe utterly 

ignores what the Contract says.  Not once in its 30-page Injunction Motion3 does it 

mention, let alone analyze, the Contract’s express waiver of sovereign immunity, the 

Tribe’s clear consent to jurisdiction, or its unmistakable waiver of tribal exhaustion. These 

contractual waivers and consents are outcome determinative; they distinguish this case 

from those the Tribe cites. While Congress has not expressly authorized Becker’s pursuit 

of the State Court Case, the Contract most certainly does. None of the Tribe’s whack-a-

                                                            
1 C&L Enterprises, Inc. v. Citizen Band Potawatomi Indian Tribe of Oklahoma, 532 U.S. 
411, 422 (2001). 
2 Id. 
3 Dkt. 54. 
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mole defenses--subject matter jurisdiction, sovereign immunity, tribal exhaustion, federal 

preemption, or anything else--can defeat Becker’s right to have the State Court complete 

now what it began long ago.  

 The Injunction Motion should be denied. 

RESPONSE TO TRIBE’S FACTS 

 The Tribe again invokes its dump-truck approach to the facts.  It purports to dump 

a total of some 730 pages of papers spanning from pre-Columbian lore to the present; 34 

“facts” from Dkts 52 and 53; 21 “chronology” statements in its Injunction Motion; and then 

fails to explain how this jumble satisfies the four required elements of Rule 65.  Becker 

sets forth facts that acknowledge, refute, or clarify the only ones actually germane to the 

Tribe’s legal arguments.4 

In its February 18 request for evidentiary hearing (Dkt 87), the Tribe acknowledges 

that it has the burden of proof.  The Tribe is correct, but has failed to marshal the evidence.  

The Tribe cites no authority for the argument that it can salvage through an evidentiary 

hearing the many gaping deficiencies in its Injunction Motion filings--papers that have 

been on file and never supplemented during the past ten weeks.  

ADDITIONAL FACTS 

 1. The Becker/Tribe Contract was executed in April 2005. (Tribe Appendix at 

82-96). At that point, the Tribe’s Business Committee (“Business Committee”) 

                                                            
4  In case the Court deems the Tribe’s deep background appendix to be material, Becker 
incorporates here by this reference the materials filed as Docket 70 in the Companion 
Case in this Court, 2:16-cv-958 
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unanimously passed a resolution (“Resolution”), in which it confirmed that it “agrees to 

enter into the [Contract]… [and that the Chairman was] authorized to execute any and all 

documents necessary or appropriate to carry out the terms and intent of this resolution.” 

Id. at 82. Attached to the Resolution was the Contract, which contained an express waiver 

of immunity, consent to jurisdiction and waiver of tribal exhaustion. Id. at 91-92. The 

Resolution was signed by all six members of the Committee, and they certified that the 

Resolution was adopted under and consistent with the Tribe’s Constitution and By-Laws. 

Id. at 82-83. It confirmed that the Tribe’s Constitution authorized the Committee to bind 

the Tribe to the Contract, and that the Committee fully approved and agreed to enter into 

the Contract. Id. 

 2. When the Committee (the entity that signed the Contract for the Tribe) 

formally met to discuss and approve the Contract the day it was signed, the Committee 

specifically addressed the Contract’s section 23 waivers, consents and forum selection 

provisions, declaring that its “[l]aw firm approved” them and “wrote this contract.” See Ex. 

A hereto at 3-4. 

 3. At the same formal meeting, the Committee discussed and approved the 

parties’ choice of Utah law to govern all Contract disputes. Id. at 5 (Q: “Does it always 

state ‘the laws of Utah’? Can’t it go to tribal court first? Then go through district court 

system first? A: Only pertaining to this contract. With Laminar [an entity that purchased a 

ten percent interest in Ute Energy, LLC in early 2005] it was to use federal and tribal 

courts for enforcement [unlike the Becker/Tribe Contract which] would use state court 

even though it could end up in the federal courts.”). Id. at 5. 
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 4. The Tribal Court recently ruled (Ex. B hereto) that the Tribe validly waived 

sovereign immunity through the Contract: 

When the Business Committee passed Resolution 05-147 
approving the Becker IC Agreement which was attached to 
the resolution, the Business Committee knew it was waiving 
the Tribe’s sovereign immunity. Assuming the Business 
Committee read the agreement being approved, the Business 
Committee must have noticed Article 23 entitled “Limited 
Waiver of Sovereign Immunity; Submission to Jurisdiction.” If 
the Business Committee did not read the agreement, it still 
knew about the waiver because enforcement and jurisdiction 
were discussed before adoption of the resolution.  

 
Id. at 3. 
 

 5. The State Court has also ruled against the Tribe on the issues of sovereign 

immunity (contractually waived) and jurisdiction (contractually selected). See Feb. 9, 2017 

Summ. J. Order, Ex. C hereto, at 7-20 (analyzing and detailing why immunity waived and 

jurisdiction established). Specifically, the State Court has made several important 

decisions relevant to the Injunction Motion, including:  

(a) Secretarial approval of the Contract was not required under any of the 

numerous statutes and cases cited by the Tribe;  

(b) Becker’s 2% interest does not give him any right to any trust asset, and does 

not affect any interest of the United States;  

(c) The Tribe clearly and expressly waived its sovereign immunity in accordance 

with tribal and federal law;  

(d) The Contract and the tribal resolution authorizing the Contract satisfied tribal 

law;  

(e) Public Law 280 does not invalidate the Contract; and  
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(f) The contractual waiver of sovereign immunity renders inapplicable the 

“infringement barrier” doctrine of “arising on the reservation” stated in Williams v. Lee, 

358 U.S. 217 (1959) and its progeny. Id.  

6. The State Court has also determined that it has subject matter jurisdiction 

of this dispute and jurisdiction over the Tribe. In the Court’s July 23, 2015 Order,5 it denied 

the Tribe’s motion to dismiss, specifically rejecting the Tribe’s subject matter jurisdiction 

argument because the Tribe contractually “consented to any court of competent 

jurisdiction and thus consented to suit in Utah.”6 

 7. Several sections of the Contract declare that Becker was an independent 

contractor, not a Tribe employee: 

• The title of the Contract is “Independent Contractor Agreement.”  
• Becker is referred to as the “Contractor.” 
• Becker was not required to devote full time to the Contract.  Art. 2A. 
• “Contractor and the Tribe understand and intend that Contractor shall 

perform the Services as an independent contractor.”  Art. 3. 
• “The Tribe does not have the right to control the manner and means by 

which these goals are to be accomplished nor will the Tribe establish a 
quality standard for Contractor.”  Art. 4A. 

• Becker determined when, where and how to perform his services, had no 
set hours, and was not required to perform work on the Tribe’s premises.  
Art. 4B 

• Becker was responsible for all income taxes and similar payments.  Art. 6D. 
• “[Becker] is not an employee of the Tribe and, therefore, shall not be entitled 

to any benefits, coverages or privileges, including, without limitation, social 
security, unemployment, workers’ compensation, medical or pension 
payments, made payable to employees of the Tribe.” Art. 6E. 

                                                            
5  Ex. D. 
6 Id. at 1, ¶ 3. 
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• “[Becker] shall be solely responsible for all of his own insurance coverage.”  
Art. 15. 

 
 8. The Bureau of Indian Affairs effectively determined, and the State Court has 

expressly ruled, that the Contract did not require secretarial approval. See Ex. E (July 2, 

2007 secretarial letter) & Ex. C (Feb. 9, 2017 State Court Summ. J. Order) at 13-14. 

 9. The Tribe has repeatedly admitted in the State Court Case that its corporate 

charter has no bearing on Becker’s claims under the Contract. It has asserted, for 

example, that “The federally chartered corporation was not a party to the Agreement. 

Therefore, the Ute Indian Tribe’s federally-chartered corporation could not be a party to 

this action because not only was it not a party to this contract, it is an essentially defunct 

arm of the Tribe. In addition, the Tribe’s Section 17 Charter cannot be relied upon as a 

waiver of the Tribe’s sovereign immunity.”7 See also id. at 8. (“There is no action of the 

Section 17 Corporation at issue in this case. Neither the disputed contract nor the 

resolution mentions the Section 17 Corporation.”); Defendants’ Sept. 2, 2016 Rule 56 

Mot. (Ex. G) (“The Tribe’s section 17 federal corporation has been dormant since its 

inception and has never conducted any business.”); July 28, 2016 Declaration of Shaun 

Chapoose (Ex. H) (“The Tribe has never activated the Section 17 Corporation or used the 

Section 17 Corporation to transact any business or commercial activities.”) 

LEGAL ARGUMENT 

 The Tribe has the burden of establishing all four of the requirements for preliminary 

relief that have been thoroughly briefed and adjudicated in this action -- likelihood of 

                                                            
7 Defendants’ Feb. 2, 2015 Joint Consolidated Mem. in Support of Mot. to Dismiss (Ex. 
F) at 17.  
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success on the merits, the existence of irreparable harm, the absence of hardship to 

Becker, and a sufficient public interest to warrant injunctive relief. The following shows 

that the Tribe has failed to carry its burden on any of these four elements. 

 I. The Contract’s Enforceability Is Governed by Utah Law 

 Utah law recognizes the validity and enforceability of choice of law provisions, 

which “select [ ] the substantive law that will govern a contract dispute.” Federated Capital 

Corp. v. Libby, 2016 UT 41, ¶ 13, 384 P. 3d 221; accord Jacobson Const. Co., Inc. v. 

Teton Builders, 2005 UT 4, ¶ 12, 106 P. 3d 719 (applying and enforcing choice of law 

agreement, and adopting section 187 of Restatement (Second) of Conflict of Laws that 

approves such agreements).8  

 In this case, the Contract on which Becker’s claims and the Tribe’s defenses is 

based declares that only Utah law applies to contractual disputes between the parties. 

See Contract, ¶21 (“This Agreement and all disputes arising thereunder shall be subject 

to, governed by and construed in accordance with the laws of the State of Utah”). The 

provision makes no exceptions and has no carve-outs allowing federal law to replace or 

even supplement Utah law. Id. This means the Court is “require[d] … to apply the entirety 

of Utah laws, procedural and substantive.” Jacobson at ¶ 13. 

 Because Utah law controls the outcome of disputes under the Contract, none of 

the federal law the Tribe invokes to nullify it is relevant to the Injunction Motion. And the 

                                                            
8 Subdivision (1) of section 187 states: “The law of the state chosen by the parties to 

govern their contractual rights and duties will be applied if the particular issue is one on 
which the parties could have resolved by an explicit provision in their agreement 
directed to that issue.” 
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State Court is best equipped to interpret and apply (and indeed has already interpreted 

and applied) the Utah legal principles that the parties purposely and carefully selected. 

 II. If Federal Law Governs the Contract’s Enforceability, It Too Confirms 
the Validity of the Parties’ Choice of Law Provision 

 Even if federal law controls the enforceability of the parties’ choice of law provision, 

it is doesn’t help the Tribe. Indeed, reported federal cases recognize that such provisions 

are presumptively binding and fully enforceable. See, e.g., Stifel, Nicolaus & Co., Inc. v. 

Lac du Flambeau Band of Lake Superior Chippewa Indians, 807 F. 3d 184, 199 (7th Cir. 

2015) (“the presence of a forum selection clause is dispositive of the exhaustion issue … 

[and] the fact that a contract may have been procured by fraud does not negate the validity 

of a forum selection clause”); Rucker v. Oasis Legal Fin., LLC, 632 F.3d 1231, 1238 (11th 

Cir. 2011) (“[a] forum selection clause is viewed as a separate contract that is severable 

from the agreement in which it is contained.” As such, an allegation that the clause was 

a part of an agreement that was “void as [an] illegal gambling contract[ ] under Alabama 

law” did not affect the validity of the clause); Muzumdar v. Wellness Int’l Network, Ltd., 

438 F. 3d 759, 762 (7th Cir. 2006) (forum selection provision can be invalidated only if 

the clause “itself [as opposed to the rest of the contract] was procured by fraud”); 

Altheimer & Gray v. Sioux Manufacturing Corp., 983 F. 2d 803, 815 (7th Cir. 1993) (“To 

refuse enforcement of this routine contract provision would be to undercut the Tribe's self-

government and self-determination”).  

 Federal law, in other words, is clear that unless the choice of law provision itself 

was specifically procured by fraud or other invalidating cause (such as illegality or an ultra 

vires act of the type the Tribe imagines), the provision is enforceable as written. Since 
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paragraph 21 of the Contract survives intact under federal (as well as state) law, its 

mandate that Utah law governs all disputes under the Agreement should be honored. The 

best way to do so is to allow Becker’s claims to be adjudicated in the State Court Case 

that began over three years ago and is on the cusp of completion. 

 III.    The Contract Did Not Require Secretarial Approval to Be Valid 

The Tribe suggests the Contract is unenforceable for lack of secretarial approval. 

Its contention fails for at least four reasons. 

A. The State Court Has Determined that Secretarial Approval of 
 the Contract Was Not Required 

 
In September 2016, the Tribe moved for summary judgment in the State Court 

Case, asserting that the Contract was void for lack of federal approval. After full briefing, 

including a lengthy supplemental brief from the Tribe, the State Court issued a detailed 

decision, assiduously analyzing the each federal statutes and reported cases the Tribe 

invoked.9 The decision roundly rejected the Tribe’s arguments, ruling that Secretarial 

approval was not required and that the Contract does not fail for lack of agency 

approval.10  

The Court should decline the Tribe’s invitation to relitigate what the State Court 

decided, and what the State Court refused to change in response to Tribe motions for 

reconsideration. 

B. The Bureau of Indian Affairs Has Determined that Approval of 
the Contract Was Not Necessary 

 

                                                            
9 Feb. 9, 2017 Summ. J. Order (Ex. C) 
10 Id. at 8-14. 
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 The net revenue Ute Energy distributed to the Tribe between 2012 and 2015 (of 

which Becker claims two percent) was derived through Ute Energy’s performance under 

its Operating Agreement, as amended (“Operating Agreement”).11 The BIA approved the 

amended Operating Agreement, and nothing material to the issue of Secretarial approval 

changed when the amended Operating Agreement was amended a second time. 

 Specifically, in a 2007 letter from the BIA to the Chairman of the Tribe’s Business 

Committee12 (with copies sent to Becker and the Tribe’s legal counsel), the agency 

certified that secretarial approval of Ute Energy’s amended Operating Agreement was not 

required. The Secretary’s conclusion that approval was not necessary was based on 

several facts. They include:   

 (1) The reality that the amended Operating Agreement contemplated and 

authorized the distribution of Ute Energy’s profits and losses, including net revenues, but 

did not convey or encumber any trust assets;  

 (2) The fact that the amended Operating Agreement did not create an interest 

(including liens, encumbrances or mortgages) in lands or minerals subject to secretarial 

approval;  

 (3) The fact that the Agreement did not involve the exploration or development of 

minerals in which the Tribe owned a beneficial or restricted interest; and  

 (4) The fact that the Tribe was not required to be a signatory to the amended 

Operating Agreement nor perform any obligations under the Agreement. Id. 

                                                            
11 Becker Declaration (Ex. I) ¶¶ 7-15; Ute Energy Operating Agreements, as amended. 

Exs. J & K. 
12 See Ex. E hereto. 
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 The BIA’s determination is entitled to substantial deference and is yet another 

reason to reject the Tribe’s ipse dixit (“we prevail simply because we say we should”) 

argument that the Contract required federal approval. 

C. The Contract Confirms that Secretarial Approval Was Not 
Required Because the Contract Creates No Interest in Tribal 
Trust Assets 

 
 The Contract--which the State Court correctly characterized as a “downstream 

contract for services, even further removed [than the Ute Energy’s amended Operating 

Agreement] from the Trust assets”13--is not a “minerals agreement” requiring secretarial 

approval. This is because the net revenue to which Becker’s two percent interest 

attached, as the State Court ruled (Ex. C), is not a trust or mineral interest. The revenue 

was generated under an amended Operating Agreement that the BIA expressly 

determined did not require approval. And the Contract itself does not convey or otherwise 

dispose of a Tribe interest in any real, mineral or trust property or asset. It is simply not a 

minerals agreement that required Secretarial approval. 

 D. Because It Was the Tribe, Not Becker, Who Was Legally 
Obligated to Obtain Secretarial Approval if It Believed Approval 
Was Necessary, and Because the Tribe Failed to Seek Approval, 
It Is a Reasonable Inference that the Tribe Did Not Believe the 
Contract Was a Minerals Agreement Requiring Approval 

 
 The Tribe, as promisor of the obligation to pay Becker two percent of net revenue 

distributed to Ute Energy Holdings, essentially argues it owes nothing due to the failure 

of what it suggests is an essential condition: procurement of secretarial approval of the 

Contract. The argument fails. The Tribe’s own Constitution declares in relevant part that 

                                                            
13 Ex. C at 14. 
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“any resolution or ordinance which … is subject to review by the Secretary of the Interior, 

shall be presented to the Superintendent of the Reservation.” (Appendix at 57, Article VI, 

§ 2). Importantly, it is the Tribe, not Becker, who was expressly directed to submit any 

potential minerals agreement to the Secretary. See 25 CFR § 225.21 (d) (“The executed 

minerals agreement, together with a copy of a tribal resolution authorizing tribal officers 

to enter into the minerals agreement, shall be forwarded by the tribal representative to 

the appropriate Superintendent, or in the absence of a Superintendent to the Area 

Director, for approval”). (Emphasis added). 

 The Tribe was therefore required to seek approval of the Contract if it truly believed 

it was a minerals agreement under federal law. That the Tribe chose not to do so means 

one of two things: it’s either (a) precluded from exploiting the failure of a condition that it 

was able to control, or (b) it well knew (and, indeed, still knows) that secretarial approval 

was not necessary to validate the Contract. Either way, the Tribe loses. The Tribe (in the 

words of Utah case law set forth at pp. 12-15 below) purposely hindered or prevented the 

occurrence of a condition precedent to its performance (payment of two percent of net 

revenue); the Tribe breached its implied duty of good faith and fair dealing to assure that 

Becker received what he bargained for under the Contract; and the Tribe cannot invoke 

frustration of performance because it knew of, could reasonably foresee and/or was able 

to control, the condition that it now seeks to exploit.14 

                                                            
14 Another principle supporting the conclusion that the Tribe cannot use its own failure to 

meet a required condition to avoid the Contract applies here. It is the proposition that 
“where there is doubt about the interpretation of a contract, a fair and equitable result 
will be preferred over a harsh and unreasonable one.” Peirce v. Peirce, 2000 UT 7, ¶ 
19, 994 P. 2d 193. This is because, among other things, “courts endeavor to construe 
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 IV. If the Contract’s Validity Was Conditioned on Procurement of 
Secretarial Approval, the Tribe Cannot Avoid Its Obligations by 
Claiming the Condition Was Not Met 

 It is settled Utah contract law that a promisor cannot evade its obligations by 

intentionally failing to take action expressly or implicitly contemplated by the agreement. 

This principle has been articulated in at least three ways.  

 One formulation is that “[o]ne party to a contract cannot by willful act or omission 

make it impossible or difficult for the other to perform and then invoke the other’s non-

performance as a defense.” Baxter v. Saunders Outdoor Advertising, 2007 UT App 340, 

¶ 15, 171 P. 3d 469. In other words, “a party may not hinder, delay or prevent the 

occurrence of a condition for the purpose of avoiding performing the contract, or rely on 

that failure to excuse his or her own failure to perform.” Id. (quoting 17A Am. Jur. 2d 

Contracts § 687 (2005)). Thus, “when one party wrongfully hinders or prevents the 

occurrence of a condition precedent to its performance--such as the performance of the 

other party--it may not rely on the nonoccurrence of that condition to avoid performing.” 

Tooele Associates Ltd. Partnership v. Tooele City, 2012 UT App 214, ¶ 19, 284 P. 3d 

709. 

 A second formulation of the same core principle is rooted in the implied covenant 

of good faith and fair dealing. Tooele Associates, 2012 UT App 214 illustrates. In that 

                                                            
contracts so as not to grant one of the parties an absolute and arbitrary right to terminate 
a contract.” Resource Mgmt. Co. v. Weston Ranch & Livestock Co., 706 P. 2d 1028, 
1037 (Utah 1985). This principle, in turn, helps assure that a party who has “not 
complied with the essential obligation of the contract [is not] in a position to declare a 
forfeiture.” Curtz v. Park City Chief Min. Co., 175 P. 2d 491, 493 (Utah 1946). 
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case, the Court of Appeals reinstated a jury verdict that Tooele City breached the implied 

covenant by impeding a developer’s construction of public improvements necessary to 

complete a planned project. Id. ¶¶ 1, 4 & 19. The City did so by, among other things, 

“slowing or refusing to make final inspections of the public improvements, refusing to 

recognize prior admissions that certain public improvements were complete, and 

ultimately refusing to accept certain public improvements as complete.” Id. ¶ 4. By 

thwarting the developer’s ability to perform its part of the contract, the City breached its 

duty of good faith and fair dealing. This meant the City could not claim to be excused from 

performing under a Development Agreement by pointing to the developer’s non-material 

breach of a separate Bond Agreement. Id. ¶¶ 29-30. The City, in other words, could not 

use the failure of a condition over which it had control to evade its contract obligations to 

the promisee developer. Id.  

 In rejecting the City’s failure-of-condition defense, the Court of Appeals ruled: 

The City's Bond Agreement defense fails as a matter of law in 
light of the special verdict finding that the City breached the 
Development Agreement's covenant of good faith and fair 
dealing. “An implied covenant of good faith and fair dealing 
inheres in every contract.” Eggett v. Wasatch Energy Corp., 
2004 UT 28, ¶ 14, 94 P.3d 193. The covenant “infer[s] as a 
term of every contract a duty to perform in the good faith 
manner that the parties surely would have agreed to if 
they had foreseen and addressed the circumstance 
giving rise to their dispute.” Young Living Essential Oils, LC 
v. Marin, 2011 UT 64, ¶ 8, 266 P.3d 814. Although the scope 
of the covenant is limited, it encompasses “an implied duty 
that contracting parties refrain from actions that will 
intentionally destroy or injure the other party's right to 
receive the fruits of the contract.” Id.¶¶ 9, 16 (citations and 
internal quotation marks omitted). Thus, the covenant 
“‘prevent[s] either party from impeding the other's 
performance of his obligations [under the contract].’” 
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Id. ¶ 30 (emphasis added). 

 A third way that Utah courts have rejected failure-of-condition arguments of the 

type the Tribe advances is through a strict application of the doctrine of frustration of 

contractual performance. The courts almost always rule that the doctrine is not a 

sanctuary for defaulting promisors who seek to evade liability under their contracts. The 

reported decisions emphasize that if the promisor can reasonably foresee, or is able to 

control, the risks of an express or implied condition in the contract, the promisor is not 

excused if it contributes to the failure of the condition. See, e.g., Bitzes v. Sunset Oaks, 

Inc., 649 P. 2d 66, 69 (Utah 1982) (“The courts have required a promissor seeking to 

excuse himself from performance of his obligations to prove that the risk of the frustrating 

event was not reasonably foreseeable and that the value of counterperformance is totally 

or nearly totally destroyed, for frustration is no defense if it was foreseeable or controllable 

by the promissor, or if counter performance remains valuable”); Castagno v. Church, 552 

P. 2d 1282, 1284 (Utah 1976) (“frustration [of contract] is no defense if it was foreseeable 

or controllable by the promisor, or if counterperformance remains valuable”); Commercial 

Union Assoc. v. Clayton, 863 P. 2d 29, 38 (Utah App. 1993) (“under the contractual 

defense of impossibility, an obligation is deemed discharged [only] if an unforeseen event 

occurs after formation of the contract and without fault of the obligated party, which event 

makes performance of the obligation impossible or highly impracticable.”)  

 Finally, a federal case, Safeco Ins. Co. of America v. City of White House, 36 F. 

3d 540 (6th Cir. 1994), is a good example of how the implied covenant of good faith and 

fair dealing operates in the context of a contract requiring approval of a federal agency. 
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The case demonstrates how a promisor can escape a contract only if it does what’s 

reasonably necessary to seek and obtain federal approval under the contract. Its 

applicability to this lawsuit will be evident. 

 At issue in Safeco was a construction agreement requiring the contractor to comply 

with a condition: that it obtain EPA approval of a business plan to hire a certain number 

of small, minority, and women’s businesses. 36 F. 3d at 542. There was evidence that 

the contract price (which was based on the contractor’s binding bid) was supposedly too 

low and therefore not profitable enough for the contractor. Id. at 543, 547-48.  

 In analyzing the contractor’s lack-of-agency-approval defense in terms of the 

implied covenant of good faith and fair dealing the Safeco court held: 

The provision of the contract requiring [contractor] to comply 
with the EPA's minority business enterprise requirements and 
seek EPA approval was, as we have said, both a promise and 
a condition for [contractor]. [Contractor] was under a duty to 
seek EPA approval, and yet EPA approval was itself a 
condition to [contractor's] duty to perform. The EPA's 
approval, of course, depended upon [contractor] either 
complying with the agency's minority business enterprise 
requirements or demonstrating to the EPA that compliance 
was impracticable. Unless the EPA approved [contractor], the 
City was under no duty to go forward with the contract. 
[Contractor], on the other hand, was obligated to seek EPA 
approval in good faith, since under Tennessee contract law, 
“standards of good faith and fair dealing [are] implied in every 
contract.” [Citations omitted]. The issue of breach, then, 
centers on whether Contractor exercised good faith in its 
attempts to comply with the EPA's requirements. [It is only if 
contractor] made a good faith effort to comply with the EPA's 
regulations, and the EPA nonetheless withheld approval, 
[contractor] would have satisfied its obligations under the 
contract, and [contractor] would have no duty to perform 
further. 
 

Id. at 548.  
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 Safeco’s analysis makes perfect sense. It should be employed here. If it is, the 

Tribe’s lack-of-secretarial approval defense fails as a matter of law.  

 V. Under Utah Law, Contracts Found to Be Beyond the Authority of a 
Signing Party Are Only Voidable, Not Void 

 
 Because Utah law controls the outcome of disputes under the Agreement, the legal 

effect of an allegedly ultra vires contract is to be resolved by Utah law. The Utah Supreme 

Court recognizes that “[t]he distinction between void and voidable is important, although 

the terms are not always used precisely. A contract or a deed that is void cannot be ratified 

or accepted, and anyone can attack its validity in court. In contrast, a contract or deed 

that is voidable may be ratified at the election of the injured party. Once ratified, the 

voidable contract or deed is deemed valid.” Ockey v. Lehmer, 2008 UT 37, ¶ 18, 189 P. 

3d 51. 

 In other words, “by the great weight of judicial authority it is well recognized that 

there is a distinction between an illegal or void contract and one merely ultra vires,” which 

could become enforceable by ratification or estoppel. Lehmer at ¶ 22 (quoting Millard 

County School District v. State Bank of Millard County, 14 P. 2d 967, 971-72 (Utah 

1932)).15   

 

                                                            
15  The issue in Millard County was substantively identical to the issue in this case: 

“whether the bank acted in excess of its statutory power by issuing securities that were 
different from those that the bank was statutorily authorized to issue. Acknowledging 
that the bank exceeded its authority by issuing the securities, we disagreed that this 
ultra vires act rendered the securities void.” Ockey, 2008 UT 37 at ¶ 22. 

 

Case 2:16-cv-00579-CW   Document 95   Filed 02/23/18   Page 22 of 38



18 
 

 VI. Even If the Contract Is Voidable, the Tribe Has Ratified It 

 As the Utah Supreme Court noted a decade ago, there is “over a hundred years 

of Utah [ratification] case law.” Swan Creek Village Homeowners v. Warne, 2006 UT 22, 

¶ 34, 134 P. 3d 1122. “From early in this state’s existence, [the Court has] relied on the 

doctrine of ratification in cases raising questions regarding corporate authority.” Id. “The 

availability of equitable relief [such as ratification] helps to ensure that justice is met and 

prevents parties from avoiding valid obligations due to technicalities. Particularly in 

contract cases, [the Supreme Court has] relied on the principle of ratification to establish 

the validity of an act even though certain, express formalities have not been met.” Id.  

 Ratification is available where a party in the Tribe’s position--one who is accepting 

benefits with knowledge of an invalidating cause--later seeks to evade the contract. See, 

e.g., Frailey v. McGarry, 211 P. 2d 840 (Utah 1949) (“[A] party seeking to undo a contract 

after learning the truth will not be permitted to go on deriving benefits from the transaction 

and later elect to rescind. Nor will [it] be permitted to go on with the contract for the 

purpose of securing benefits which although not directly conferred by the contract are 

nevertheless made possible as a result of the contract, only to later claim a right to rescind 

when [it] discovers the benefits to be acquired will not be great enough to compensate for 

the loss [it] will sustain by reason of the [invalidating cause]”); Aggeller & Musser Seed 

Co. v. Blood, 272 P. 933, 937 (Utah 1928) (holding that “acceptance of services rendered 

with full knowledge of the contract under which rendered is a ratification of such contract”); 

Restatement (Second) of Contracts § 380, cmt. b (1981) (“A party may manifest his 
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intention to affirm by words or other conduct, including the exercise of dominion over what 

[it] has received in a manner inconsistent with avoidance of the contract”).  

 Ratification has also been applied “under circumstances of acquiescence or where 

a duty to disaffirm is not promptly exercised.” Lowe v. April Indus., Inc., 531 P.2d 1297, 

1299 (Utah 1974) (holding that “delay in repudiation gives rise to an implied or de facto 

ratification of [a] contract”); Cache Valley Banking Co. v. Logan Lodge No. 1453, 

B.P.O.E., 56 P.2d 1046, 1047–48 (Utah 1936) (“Ratification may be implied by 

acquiescence in, or recognition of, the act of the officers by the corporation or by acts 

tending to show an acceptance or adoption of the contract.”). 

 Other equitable principles achieve the same objective. They include equitable 

estoppel, which “allows [courts] to modify a contract or prevent a party from denying the 

validity of a contract when one party has relied on another party's conduct.” Swan Creek, 

2006 UT 22 at ¶ 35. See also Tanner v. Provo Reservoir Co., 289 P. 151, 154 (Utah 1930) 

(“It has been repeatedly held that a person by acceptance of benefits may be estopped 

from questioning the existence, validity and effect of a contract.”). In the same fashion, 

“where a party recovering a judgment or decree [who] accepts the benefits thereof, 

voluntarily and knowing the facts ... is estopped to afterwards reverse the judgment or 

decree on error.” Ottenheimer v. Mountain States Supply Co., 188 P. 1117, 1118 (Utah 

1920).  

 The related principle of apparent authority also applies, as “the doctrine of 

apparent authority has its roots in equitable estoppel.” J.H. v. West Valley City, 840 P.2d 

115, 128 (Utah 1992) (Howe, Assoc. C.J., dissenting). “[I]t is founded on the idea that 
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where one of two persons must suffer from the wrong of a third the loss should fall on that 

one which made the loss possible.” Id. 16   

 Apparent authority exists here, and it has been applied against Indian tribes under 

similar circumstances. See, e.g., Rush Creek Solutions v. Ute Mountain Ute Tribe, 107 

P. 3d 402, 406-07 (Colo. App. 2004) (applying apparent authority to contractual waiver of 

sovereign immunity for several reasons, including fact that “nothing in the Tribe’s 

Constitution expressly speaks to the issue [of apparent authority] or refutes or prohibits 

it”); StoreVisions, Inc. v. Omaha Tribe of Nebraska, 795 N.W. 2d 271, 279 (Neb. 2011) 

(“Like the Rush Creek Solutions court, we decline to address the question of whether the 

chairman and vice chairman had actual authority to waive the Tribe’s sovereign immunity, 

instead concluding that the two had apparent authority to do so based upon the 

undisputed facts.”); Richman v. Sheahan, 270 F. 3d 430, 441 (7th Cir. 2001) (agency 

principles relevant to resolving sovereign immunity arguments). 

 To summarize: Under a variety of rubrics, the law requires consistency and 

discourages equivocation. It does not allow vacillation or opportunism of the type the Tribe 

exhibits here. The Tribe, after all, always knew the core fact on which it now bases its 

                                                            
16 Apparent authority is established if: “(1) the principal has manifested his [or her] consent 

to the exercise of such authority or has knowingly permitted the agent to assume the 
exercise of such authority; (2) the third person knew of the facts and, acting in good 
faith, had reason to believe, and did actually believe, that the agent possessed such 
authority; and (3) the third person, relying on such appearance of authority, has changed 
his [or her] position and will be injured or suffer loss if the act done or transaction 
executed by the agent does not bind the principal.” Luddington v. Bodenvest Ltd., 855 
P.2d 204, 209 (Utah 1993).  
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avoidance argument: that secretarial approval and/or conformity to its corporate charter17 

was necessary for the Contract to endure. At that point, it had a choice to either live with 

(affirm) the Contract, or seek to void (disaffirm) it. The Tribe cannot, however, do both. 

After accepting the benefits of Becker’s nearly four-year performance and then waiting 

eight years after the Contract was signed and six years after it was terminated, the Tribe 

cannot suddenly insist that the Contract never existed. Not possible and not permissible 

under the Utah law the parties studiously selected, under the Utah law that the Tribe’s 

legal counsel and the Tribe’s Committee approved, and under the Utah law the State 

Court judge has already meticulously considered and applied. 

VII.  Public Law 280 Does Not Deprive the State Court of Jurisdiction 

The Tribe argues that 25 U.S.C. § 1322(a), commonly known as Public Law 280 

(“PL 280”), and Williams v. Lee,18 affirmatively deprive the state court of subject matter 

jurisdiction. PL 280 and Williams, however, govern jurisdiction only over individual tribal 

members; they do not supplant state court jurisdiction over tribes or tribal entities. Indeed, 

the Tribe’s argument turns PL 280 upside down: PL 280 expands state court jurisdiction 

over Indians in the few states where it applies, and does not restrict or otherwise affect 

such jurisdiction in states, like Utah, where it has not been adopted.  

PL 280, moreover, does not apply where a tribe has contractually waived 

sovereign immunity and consented to state court jurisdiction. Williams plainly holds that 

                                                            
17 The Tribe’s corporate charter argument fails as a matter of law because it flatly admitted 

in the State Court Case that its corporate entity was never activated, never transacted 
any business, and has always been defunct. See Additional Fact 9. 

18 358 U.S. 217 (1959). 
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Public Law 280 does not prevent state court jurisdiction where a tribe “assents”19 to such 

jurisdiction. In the nearly sixty years since Williams was decided, the Supreme Court and 

other courts have held that state courts have jurisdiction over Indian matters where tribes 

and tribal entities that are otherwise immune have waived sovereign immunity and/or 

consented to such jurisdiction.  

 Specifically, in Kiowa Tribe of Oklahoma v. Manufacturing Technologies, Inc.,20 

the Supreme Court determined that state courts may assume jurisdiction over otherwise 

immune Indian tribes and entities “where Congress has authorized the suit or the tribe 

has waived its immunity.” And in C&L Enterprises Inc. v. Citizen Band Potawatomi Indian 

Tribe of Oklahoma,21 the Court recognized that tribes can consensually waive immunity 

and submit to state court jurisdiction. 

 The dispute in C&L Enterprises  was whether the tribe had waived immunity and 

consented to jurisdiction through an arbitration clause that stated: “The [arbitration] award 

rendered by the arbitrator or arbitrators shall be final, and judgment may be entered upon 

it in accordance with applicable law in any court having jurisdiction thereof."22 The 

contract also had a choice of law provision that: “The contract shall be governed by the 

law of the place where the Project is located.” Id. The Court determined that the tribe had 

waived immunity through the clauses and could be sued in state court. Id. at 423. (“[W]e 

conclude that under the agreement the Tribe proposed and signed, the Tribe clearly 

                                                            
19 358 U.S. at 219. 
20 523 U.S. 751, 754 (1998). 
21 532 U.S. 411 (2001) 
22 Id. at 415. 
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consented to arbitration and to the enforcement of arbitral awards in Oklahoma State 

court.”)  

 Many courts have followed C&L Enterprises in determining that while a tribe might 

normally have subject matter jurisdiction over a particular suit if it contractually waives 

immunity, the tribe submits itself to state court jurisdiction. The Washington Supreme 

Court, for example, decided a case strikingly similar to this one. In Outsource Services 

Management LLC v. Nooksack Business Corp., 333 P.3d 380, 381 (Wash. 2014), a tribal 

company signed a contract with a non-Indian entity to finance upgrades to its casino. The 

contract addressed sovereign immunity of the tribe’s company. Id. The company 

specifically agreed to an “irrevocable limited waiver of its sovereign immunity from suit” 

and consented to be sued in “any court of general jurisdiction in the state.” Id. When the 

entity failed to pay, the obligee sued in state court. Id. The tribal corporation moved to 

dismiss. Id. It acknowledged the immunity waiver, but claimed the dispute occurred 

entirely on tribal land, precluding state court jurisdiction. Id. The trial court disagreed and 

an appeal ensued.  

 The court first recognized the posture of the case and the question presented: 

[W]hen asked whether state courts have jurisdiction in a case 
that occurs on a reservation, we carefully consider the 
interests and authority of the tribe. Normally, the tribe's 
interest in self-governance is a separate interest than those of 
the parties. For example, if two parties on a reservation had a 
dispute in an area of the law regulated by the tribe but chose 
to file in state court, the state court would have to consider the 
separate question of the tribe's interest in governing the 
matter. Even if the parties had agreed to state court 
jurisdiction, the state court may find that jurisdiction is 
nonetheless inappropriate because it would infringe on the 
tribe's right to govern the matter. 
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Id. at 382-383 (citation omitted). The court then found:  
 

This case is entirely different. The tribe itself – acting through 
its tribal enterprise – consensually entered into a contract 
where it both waived its sovereign immunity and consented to 
jurisdiction in state court for claims related to that contract. It . 
. . waived its sovereign immunity with respect to any claim 
related to the contract. 
 

Id. at 383.  The court explained that because the Tribe “made the decision to enter into 

that contract and consent to those provisions, we do not see how state court jurisdiction 

would infringe on the tribe's right to self-rule.” Id.  The court declared “the opposite is true: 

ignoring the tribe's decision to waive sovereign immunity and consent to state court 

jurisdiction would infringe on the tribe's right to make those decisions for itself.” Id.23 

 The Tribe’s asserted immunity from a state court adjudication, moreover, is not a 

federal jurisdiction-creating issue. This is squarely established by Oklahoma Tax 

                                                            
23 Bradley v. Crow Tribe of Indians, 67 P.3d 306 (Mont. 2003) is to the same effect. There, 

a tribal member sued his own tribe in state court. The member alleged that “he entered 
into a seven-year service contract with the Tribe, by which he agreed to provide 
consulting services and act as program director for the planning and construction of a 
power plant on tribal property.” Id. at 307. The contract declared: “The parties agree that 
any action at law, suit in equity, or judicial proceeding for the enforcement of this 
agreement shall be instituted only in the courts of the State of Montana, and it is mutually 
agreed that this agreement shall be governed by the laws of the State of Montana.” Id. 
at 308. (certain emphases omitted) The Montana Supreme Court first recognized that 
“Indian tribes generally enjoy common-law immunity from suit, although this right is 
subject to the control of Congress.” Id. at 310 (citation omitted). “[T]he sovereign 
immunity of Indian tribes ‘is a matter of federal law and is not subject to diminution by 
the States.’” Id. (citing Kiowa Tribe of Okla. v. Manufacturing Technologies, Inc., 523 
U.S. 751, 756, (1998)). The court then cited Santa Clara Pueblo, et al. v. Juila Martinez, 
et al., 463 U.S. 49 (1998), for the proposition that “Indian Tribes may waive their right to 
sovereign immunity and consent to suit in state courts.” Id. “Any waiver of sovereign 
immunity . . . must be unequivocally expressed.” Id. (citing C&L Enterprises, 532 U.S. 
at 418). The court accordingly upheld the trial judge’s determination that the tribe had 
waived its immunity and was therefore subject to state court jurisdiction. Id. at 312. 
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Commission v. Graham24 and State of Oklahoma ex rel. Oklahoma Tax Commission v. 

Wyandotte Tribe of Oklahoma,25 both of which confirm that federal courts lack jurisdiction 

to bar a state court action merely because sovereign immunity could potentially bar the 

claim.  

Finally, the Tenth Circuit, has explained that “the Supreme Court has singled out 

tribal sovereign immunity as a type of federal defense that ‘does not convert a suit 

otherwise arising under state law into one which, in the [§ 1337] sense, arises under 

federal law.’” Id. at 948 (citing Graham, 489 U.S. at 841). “This is because ‘the underlying 

right or obligation arises only under state law and federal law is merely alleged as a barrier 

to its effectuation.’” Id. (citing State of Okla ex. Re. Okla. Tax Comm’n v. Wyandotte Tribe 

of Okla., 919 F. 2d 1449, 1451 (10th Cir. 1990)). This reality is yet another reason to allow 

the State Court Case to proceed without further delay. 

 VIII. Because Federal Law and a Tribal Ordinance Prohibit Tribal Court 
Jurisdiction over Becker, the State Court Should Decide His Claims 
 
A. Federal Law.  
 

 As the Supreme Court held in Montana v. U.S.,26 “[T]he inherent sovereign powers 

of an Indian tribe do not extend to the activities of nonmembers of the tribe….”27  “There 

is a presumption against tribal civil jurisdiction over non-Indians….”28  “[T]here are two 

                                                            
24 489 U.S. 838 (1989). 
25  919 F. 2d 1449, 1451 (10th Cir. 1990). 
26 450 U.S. 544, 565 (1981). 
27 Montana v. U.S., 450 U.S. 544, 565 (1981).  
28 Crowe & Dunlevy, P.C. v. Stidham, 640 F.3d 1140, 1150 (10th Cir. 2011) citing Montana 

v. United States, 450 U.S. 544, 564-65 (1981) and its progeny.  The Tenth Circuit 
explained:  “This is so because while the tribes have authority to exercise civil 
jurisdiction over their own members, ‘exercise of tribal power beyond what is necessary 
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exceptions to [the] general rule against tribal-court rule over non-Indians.”29  One 

exception30 is the “consensual relationship” exception,31 which is that where a consensual 

relationship is governed by a contract, the contract defines the scope and limitations of 

each party’s rights and duties. 

The recent Seventh Circuit Stifel case32 reflects a careful weighing of comity 

factors that is instructive here. Stifel analyzed the comity interests underlying tribal court 

litigation (known as exhaustion)33 on the one hand, against the comity and abstention 

interests underlying previously filed state court cases with contractual consents to 

jurisdiction, on the other. There, an Indian tribe entered into contracts with non-Indians to 

finance and build a casino and hotel (“Contracts”) on Indian lands in Wisconsin. As here, 

the Contracts included (1) waivers of sovereign immunity by the tribal parties; (2) forum 

selection clauses designating the Wisconsin federal court--or alternatively, if federal 

jurisdiction was determined to be lacking--the Wisconsin state courts, as the exclusive 

forum for disputes about the Contracts; and (3) choice-of-law clauses which designated 

                                                            
to protect tribal self-government or to control internal relations is inconsistent with the 
dependent status of the tribes, and so cannot survive without express congressional 
delegation.’  Generally, therefore, ‘the inherent sovereign powers of an Indian tribe do 
not extend to the activities of nonmember of the tribe.’”  Id. (citations omitted). 

29 Id. at 565 
30 The second exception does not apply here.  “That exception is a narrow one which 

authorizes a tribe to exercise civil jurisdiction over a non-Indian whose conduct 
implicates the ‘political integrity, the economic security, or health or welfare of the tribe.’”  
Id., 640 F.3d at 1153 quoting Montana v. U.S., 450 U.S. 544, 566 (1981).  “To support 
jurisdiction under this exception, the conduct must ‘imperil the subsistence of the tribal 
community.’”  Id. 

31 Id. at 1150 – 51.   
32 Stifel, Nicolaus & Co. v. Lac du Flambeau Band of Lake Superior Chippewa Indians, 

807 F. 3d 184 (7th Cir. 2015). 
33 “[T]he concept of … abstention in cases involving Indian tribes” is known as exhaustion. 

Case 2:16-cv-00579-CW   Document 95   Filed 02/23/18   Page 31 of 38



27 
 

Wisconsin state law as the law governing the Contracts.34 

 In Stifel, as here, the tribe sued on the Contracts after three years of litigation in 

state and federal courts. When the Tribe then sued in tribal court, the non-Indian parties 

sought an injunction in federal court to stop the tribal court case. Concluding that the 

Contracts’ provisions meant that the tribal court lacked jurisdiction, and that the federal 

and state courts of Wisconsin had jurisdiction of those disputes, the Court enjoined the 

tribal court case. 

 Stifel’s analysis should be employed here as a reason to allow Becker to proceed 

with his claims in State Court, the only other court of competent jurisdiction (other than 

this court) able to decide his claims. 

 In the final analysis, the parties agreed in Articles 21 and 23 of the Contract that 

the “Tribe waives any requirement of Tribal law stating that Tribal courts have exclusive 

jurisdiction over all matters involving the Tribe and waives any requirement that 

[Agreement-related disputes] be brought in Tribal Court or that Tribal remedies be 

exhausted.” This language by itself is a sufficient, unambiguous waiver of tribal court 

exhaustion. Additional provisions make this conclusion inescapable: the parties agreed 

that the Contract is governed solely by Utah law; that the Tribe waived sovereign 

immunity; and that the parties “unequivocally submit[ted]” to the jurisdiction of this federal 

court or of a ”court of competent jurisdiction.” 

                                                            
34 Unlike here, the Contracts in Stifel did not include an express waiver of any duty to 

exhaust tribal court remedies. There, the court implied a waiver of tribal court 
exhaustion. The waiver in this case, by contrast, is not implied because it is express, 
affirmative and crystal clear. 
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 This Court should hold the Tribe to these provisions and allow the State Court 

Case to proceed. 

 IX. The Tribal Court Does Not Have Jurisdiction Over Becker’s Claims 

A. Section 1-2-3(5) of the Law & Order Code Prohibits Tribal Court 
Jurisdiction of Becker’s Claims Against the Tribe 

 
Section 1-2-3(5) of the Ute Law & Order Code (“Section 1-2-3(5)”), which was 

adopted in 2013 by Ordinance 13-010, provides: 

The Courts of the Ute Indian Tribe shall not have jurisdiction to hear claims 
against the Ute Indian Tribe of the Uintah and Ouray Reservation [or] the 
Tribal Business Committee …. 
 

In one succinct, crystalline clause, this section of the Ute Tribal Law & Order Code 

destroys any possibility that the Tribal Court can have jurisdiction of Becker’s claims 

against the Tribe. 

B. Section 1-2-3(5) of the Law & Order Code Prohibits Tribal Court 
Jurisdiction of the Tribe’s Claims Against Becker Because 
Becker Was Not an Employee of the Tribe 

 
The Tribe argues that the Tribal Court has jurisdiction of this action under this 

exception to the Section 1-2-3(5) ordinance, which provides:  the Tribal Court has 

jurisdiction of “actions against … employees [of the Tribe] for restitution of money … 

wrongfully converted to their personal benefit.”35   This exception does not apply because 

Becker was never an employee of the Tribe.   

Article 21 of the Contract unambiguously provides that the determination as to 

whether Becker was an employee or an independent contractor is governed by Utah state 

                                                            
35  
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– not federal or tribal – law.  The Contract unambiguously provides that Becker was not 

an employee, but an independent contractor.  (Fact 7). Thus, the employee exception in 

the ordinance simply does not change the prohibition of this Court’s jurisdiction over this 

action. 

 The Factors that Support the Court’s Decision Not to Exercise Supplemental 
Jurisdiction Undermine the Tribe’s Ability to Prevail on the Merits 

 
 The Court correctly determined in its January 31 Memorandum Decision that there 

were several compelling reasons to defer to the State Court. They include:  

• The Supreme Court’s admonition that declaratory relief claims brought in 

federal court, which essentially anticipate defenses to a threatened state court 

action, are to be characterized as non-federal claims. (Jan. 31 Mem. Decision 

at 13-14, citing and discussing Okla. Tax Comm’n v. Graham, 489 U.S. 838, 

841 (1989) and Pub. Serv. Comm’n of Utah v. Wycoff Co., Inc., 344 U.S. 237, 

248 (1952)). 

• The three-plus year pendency of the state court case, and the fact that it 

preceded the Tribe’s federal lawsuit which, in any event, was filed only after 

the Tribe suffered several adverse rulings. (Jan. 31 Mem. Decision at 14). 

• The fact that the state court case is on the cusp of a February 26 trial and the 

assigned judge is “well positioned to decide, or has already decided” many of 

the same issues the district court would otherwise address. Id. 

• The reality that state law issues predominate. Id. 

• The fact that the Tribe will have meaningful “remedies [of appellate review] in 

the state court system.” Id. at 15. 
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• The conclusion that the Tribe is jurisdictionally estopped from asserting an 

inconsistent, “flip-flopping” argument that it can use the purported federal 

defenses to support its declaratory judgment claims. Id. 

• The presence of the three required elements for Younger abstention. Id. at 16-

18. 

• The proposition that deference to the state court is consistent with the 

overarching purpose and substance of the Anti-Injunction Act. Id. at 18-21. 

 These section 1367(c)(4) factors are all reasons to deny the Injunction Motion. 

 XI. Younger Abstention Principles Are an Additional Reason to Deny 
Injunctive Relief against the State Court Case 

 
 In the interest of efficiency, Becker incorporates by reference the Court’s 

discussion and analysis of Younger abstention at pages 16-18 of its January 31 

Memorandum Decision. The presence of all three Younger elements in this case is 

additional support for Becker’s opposition to the Injunction Motion. 

 XII. Utah Public Policy Would Be Undermined if the Court Enjoined the 
State Court Case  

 
The Tribe has failed to show that the requested injunction would be in the public 

interest. This case presents, after all, an important question at the intersection of Utah 

state contract law and tribal contract formation defenses. The State Court in this case, 

and Utah courts in the future, are and will be making decisions on jurisdiction over 

contractual obligations between an Indian tribe and non-Indians within the state's borders. 

Tribes throughout Utah frequently engage in commercial transactions with non-Indian 

citizens and corporations. Utahns and the tribes need to know before they engage in 
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contracts, that the state will enforce sovereign immunity waiver and consent to jurisdiction 

clauses. This is an issue that potentially could be litigated time and again in the federal 

courts, because each case will involve the interpretation of a specific contract. To avoid 

repeated litigation in these courts of plain vanilla contract disputes rooted in non-federal 

law, the federal courts in general, and this Court in particular, should defer to the state 

courts. They are in the best position to interpret each contract, especially where (as here) 

the parties have selected Utah law. 

As this Court has aptly concluded, “[n]ovel questions of state law should be 

decided by state courts.” Brock v. Herbert, 2012 WL 1029355 at *2 (D. Utah, March 26, 

2012). This is because “[n]eedless decisions of state law should be avoided both as a 

matter of comity and to promote justice between parties, by procuring for them a surer-

footed reading of applicable law.” United Mine Workers, 383 U.S. at 726. “[I]n such 

circumstances, an authoritative state court ruling on the [state claim] should be permitted, 

instead of a guess or uncertain prediction by a federal court.” Roe v. Cheyenne Mt. Conf. 

Resort, 124 F. 3d 1221, 1237 (10th Cir. 1997).  

Here, the legal issues underlying the Tribe’s defenses to and Becker’s claims 

under the Contract are novel, important and complex. These issues include whether the 

Contract’s choice of law section is enforceable; whether the Tribe’s contract formation 

defenses somehow apply to invalidate the Contract; whether the Tribe ratified the 

Contract by accepting the many benefits that Becker provided; and whether the stream 

of net revenue to which Becker’s two percent interest attaches does not (as he argued 

and Judge Lawrence already decided) implicate a Tribe mineral interest that only 
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arguably requires secretarial approval. Overlaying these issues, of course, is whether the 

Contract’s express waivers of sovereign immunity, tribal exhaustion and Tribal Court 

jurisdiction are enforceable as written (as Becker asserts) or not enforceable (as the Tribe 

suggests).  

The State Court should be allowed to proceed to finally resolve these issues and 

decide what Becker is owed under the Contract. 

CONCLUSION 

 The Tribe has not established any of the four elements necessary for an injunction.  

Becker respectfully requests that the Injunction Motion be denied. 

 DATED:  February 23, 2018. 

      ISOM LAW FIRM PLLC 
       
      /s/ David K. Isom   
      David K. Isom  

    Counsel for Lynn D. Becker 
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CERTIFICATE OF SERVICE 

 The undersigned certifies that on this 23rd day of February, 2018, the foregoing 

was served upon all parties by serving their counsel of record through the Court’s 

electronic filing system. 

 

       /s/ David K. Isom   
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