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PLAINTIFF’S COMBINED RESPONSE TO DEFENDANTS’  
MOTION TO DISMISS AND MOTION TO STAY 

 
Plaintiff, FSS Development Company, L.L.C. (“FSS” or “Developer”), submits the 

following Combined Response to Defendants’ Motion to Dismiss [Dkt. 22] and Motion to 

Stay [Dkt. 21]: 

INTRODUCTION 

This lawsuit arises out of a Development Agreement between FSS and the Apache 

Tribe of Oklahoma, a federally recognized Indian Tribe (the “Tribe”), in connection with 

the Tribe’s plans to open a Class II and Class III gaming facility on Indian lands near the 

Oklahoma/Texas border (the “Gaming Facility”). The Development Agreement was 

executed by Louis Maynahonah, chairman of the Apache Business Committee (“ABC”), 

pursuant to ABC Resolution No. 12-20-2010-1 and consistent with a directive issued to the 

ABC by the Apache Tribe General Council at a Special General Council meeting held on 

December 4, 2010. 

The Development Agreement provides that FSS would have exclusive rights to 

assist the Tribe in obtaining financing for the design, development, construction and initial 

equipping of the Gaming Facility and would furnish technical expertise related to those 

activities. In exchange, the Tribe agreed to pay FSS a construction management fee equal 

to 4% of the total amount of the construction and development costs of the Gaming Facility, 

as well as a developers fee equal to 12% of the net win from the Gaming Facility. Pursuant 

to the Development Agreement, FSS made a $2.2 million loan to the Tribe to cover certain 

Reimbursable Project Costs, as defined in the Development Agreement, and the Tribe 
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executed a Promissory Note for that amount. The Promissory Note states that it will mature 

at the first disbursement under a construction loan to be entered into pursuant to Section 7 

of the Development Agreement or upon termination or expiration of the Development 

Agreement, whichever occurs first. 

In this lawsuit, FSS alleges that the Tribe breached the Development Agreement by 

failing to execute various documents and failing to take other actions necessary to comply 

with the terms and intent of the Development Agreement, including failing to execute 

instruments necessary to resolve title and heirship issues affecting land on which the 

Gaming Facility was to be constructed, failing to submit a lease to the Bureau of Indian 

Affairs (“BIA”), and failing to cooperate with FSS in securing financing for the Gaming 

Facility.  

FSS also alleges that Defendants Bobby Komardley, Cheryl Wetselline, Justus 

Perry, and Donald Komardley, each of whom are members of the Apache Business 

Committee (“ABC”), as well as Defendant Tom Julian (collectively, the “Individual 

Defendants”), tortiously interfered with FSS’s and the Tribe’s contractual relationship by, 

inter alia, representing to the Tribe and third parties (including gaming machine vendors 

and financing and architectural consultants) that the Development Agreement is 

unenforceable and/or was never signed and urging the Tribe to enter into a joint venture 

agreement with a competing developer with personal ties to the Individual Defendants. 

FSS alleges that its efforts to perform under the Development Agreement were materially 

obstructed by the Individual Defendants’ conduct and that the Individual Defendants 

ultimately caused the Tribe to breach the Development Agreement. 
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Finally, FSS seeks a declaratory judgment that the Development Agreement is a 

valid, enforceable contract; that FSS has substantially complied with its obligations under 

the Development Agreement and is not in default; that the Tribe and ABC are prohibited 

from taking action to amend, modify, cancel, or terminate the Development Agreement, 

except according to its terms; and that any efforts by the Tribe to amend its obligations 

under the Development Agreement are void.  

In response to these allegations, Defendants filed a Motion to Dismiss under Federal 

Rules of Civil Procedure 12(b)(1) (lack of subject matter jurisdiction), 12(b)(6) (failure to 

state a claim), and 12(b)(7) (failure to join). Defendants argue the Court lacks subject 

matter jurisdiction because the Tribe is not a citizen of a State or, in the alternative, because 

the Tribe is entitled to sovereign immunity—notwithstanding the express, unequivocal 

waivers of sovereign immunity in the Development Agreement and Promissory Note. 

Defendants also make a rather perfunctory argument that FSS has not stated a claim against 

the Individual Defendants because they are elected tribal officials and cannot interfere with 

the Tribe’s own contract. The Individual Defendants also claim that they also are entitled 

to sovereign immunity. Finally, Defendants argue the Tribe is an indispensable party under 

Fed. R. Civ. P. 19 and that the entire lawsuit should be dismissed if the Court dismisses the 

Tribe on jurisdictional grounds.  

In addition to the Motion to Dismiss, Defendants concurrently filed a Motion to 

Stay, urging the Court to stay this proceeding pending resolution of a lawsuit filed by the 

Tribe in the Court of Indian Offenses for the Apache Tribe of Oklahoma (“CFR court”). 

That action, which was not filed until several weeks after the present lawsuit was 
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commenced, alleges that Louis Maynahonah did not sign the Development Agreement and 

that there was no action by the General Council authorizing him to execute the 

Development Agreement or waive the Tribe’s sovereign immunity. See CFR Complaint ¶¶ 

24-29, attached as Exhibit 1 to Def. Mot. to Dismiss. The Tribe also alleges that the 

Development Agreement is void because (1) it was not approved by the Secretary of the 

Interior, as required by 25 U.S.C. § 81; (2) it was not approved by the National Indian 

Gaming Commission (“NIGC”), in violation of the Indian Gaming Regulatory Act 

(“IGRA”); (3) it interferes with the Tribe’s right under IGRA to have the sole proprietary 

interest in the Gaming Facility; and (4) FSS is allegedly unable to obtain a gaming license 

from the Apache Gaming Commission. See id. at ¶¶ 33-65. In the alternative, the Tribe 

alleges that FSS breached the Development Agreement. Id. at ¶¶ 66-77. Defendants argue 

in the Motion to Stay that the issues before the CFR court require resolution of issues of 

tribal law and that, as a matter of comity, the Court should stay these proceedings to allow 

the CFR court an opportunity to determine its jurisdiction. 

ARGUMENT AND AUTHORITIES 

I. DEFENDANTS’ MOTION TO DISMISS SHOULD BE DENIED. 

A. The Court has subject matter jurisdiction over this lawsuit under 
28 U.S.C. §§ 1331 and 1367.  

After reviewing the authorities cited in Defendants’ Motion to Dismiss, FSS 

concedes that the Court does not have diversity jurisdiction under 28 U.S.C. § 1332 because 

the Tribe is not a citizen of any State. However, that does not end the inquiry. The Tribe 

has taken the position—both in prior communications with FSS and in the lawsuit filed by 
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the Tribe in the CFR court—that the Development Agreement is invalid under federal law. 

In particular, the Tribe claims that the Development Agreement is a “management 

contract” under the Indian Gaming Regulatory Act (“IGRA”), 25 U.S.C. §§ 2701 et seq., 

and is void because (1) it has not been (and could not be) approved by the National Indian 

Gaming Commission (“NIGC”), as required by 25 U.S.C. § 2711, and (2) the 

compensation to be paid to FSS under the Development Agreement violates the 

requirement under § 2710(b)(2)(A) that Indian tribes retain the sole proprietary interest in 

their gaming facilities. See CFR Complaint ¶¶ 40-57, attached as Exhibit 1 to Defs.’ Mot. 

to Dismiss. Because these issues fall within the preemptive scope of IGRA, FSS’s breach 

of contract claim presents a federal question.1 

i. FSS’s breach of contract claim is completely preempted by IGRA. 

The well-pleaded complaint rule provides that a defense based on federal law is not 

sufficient to invoke federal jurisdiction under 28 U.S.C. § 1331. There is an exception, 

however, when Congress intends a federal statute to preempt a field of law so completely 

that state law claims are converted into federal causes of action. Metropolitan Life Ins. Co. 

v. Taylor, 481 U.S. 58, 65 (1987). Where complete preemption exists, any claims that fall 

within the preemptive scope of the federal statute are considered federal questions. Id. 

Courts to have considered the issue have consistently held that IGRA has complete 

preemptive force. The leading case on the subject is Gaming Corp. of Am. v. Dorsey & 

                                              
1 Although the Amended Complaint does not allege 28 U.S.C. § 1331 as the basis for 
subject matter jurisdiction in this suit, a plaintiff is entitled to amend its complaint to correct 
defective allegations of jurisdiction. See 28 U.S.C. § 1653. 
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Whitney, 88 F.3d 536, 543 (8th Cir. 1996). In that case, a casino management company 

filed an action in state court after its gaming licensing application was denied. After settling 

with the tribe, the company sued the law firm the tribe used to assess licensing applications, 

alleging that the firm made the licensing process unfair by intentionally or negligently 

making the company appear unsuitable. The firm removed the case to federal court, 

asserting federal question jurisdiction because the allegations related to gaming license 

proceedings governed by IGRA. The district court dismissed some of the claims and 

remanded the others to state court, finding that IGRA did not have complete preemptive 

force. Id. at 540-41.  

On appeal, the Eighth Circuit reversed and remanded, concluding, after a 

comprehensive review of the statutory text and structure, legislative history, and Supreme 

Court decisions on federal/Indian relations, that “IGRA has the requisite extraordinary 

preemptive force necessary to satisfy the complete preemption exception to the well-

pleaded complaint rule.” The court observed that IGRA reveals a comprehensive 

regulatory structure for Indian gaming, id. at 544, and that the backdrop of federal Indian 

law “demonstrates a continuing federal concern for tribal economic development, self-

sufficiency, and self-government which Congress reaffirmed in the text of IGRA,” id. at 

548. Given this context, the court found that “the intent of Congress that IGRA ‘expressly 

preempt the field’ is particularly compelling, and the statute can be seen to have the 

‘extraordinary’ preemptive force required by Metropolitan Life.” Id.  

Having concluded that IGRA has extraordinary preemptive force, the court went on 

to consider the types of claims that fall within IGRA’s preemptive scope. The key question, 
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according to the court, was “whether a particular claim will interfere with tribal governance 

of gaming.” Id. at 549. The court ultimately remanded the case to the district court for 

determination of that issue, but it offered that because the tribal licensing process is 

required and regulated by IGRA, “[a]ny claim which would directly affect or interfere with 

a tribe’s ability to conduct its own licensing process . . . fall[s] within the scope of complete 

preemption.” Id. at 549. 

Subsequent courts to consider IGRA’s preemptive force have largely followed the 

Eighth Circuit’s opinion in Gaming Corp. See, e.g., Alabama v. PCI Gaming Auth., 15 F. 

Supp. 3d 1161, 1171 (M.D. Ala. 2014), aff'd, Alabama v. PCI Gaming Auth., 801 F.3d 

1278 (11th Cir. 2015); Sharp Image Gaming, Inc. v. Shingle Springs Band of Miwok 

Indians, 223 Cal. Rptr. 3d 362 (Cal. Ct. App. 2017), reh’g denied (Oct. 16, 2017), review 

filed (Oct. 25, 2017); Gallegos v. San Juan Pueblo Bus. Dev. Bd., Inc., 955 F. Supp. 1348, 

1350 (D.N.M. 1997). Accord Pueblo of Pojoaque v. New Mexico, 863 F.3d 1226, 1238 

(10th Cir. 2017) (Bacharach, J., dissenting) (noting that “IGRA’s preemptive sweep is 

broad…”); Comanche Indian Tribe Of Oklahoma v. 49, L.L.C., 391 F.3d 1129, 1132 n.4 

(10th Cir. 2004) (observing that district court had federal question jurisdiction where tribe 

alleged that contracts between it and casino game vendor were invalid under IGRA). 

Additionally, several courts have found, under circumstances similar to those 

presented here, that an action to enforce a potentially invalid contract under IGRA is 

completely preempted by federal law and presents a federal question. E.g., Sharp Image 

Gaming, Inc., 223 Cal. Rptr. 3d at 391 (holding that “a state court claim cannot go forward 

based on an agreement that is an unapproved management contract or an unapproved 
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collateral agreement to a management contract under IGRA. Such actions are preempted 

by IGRA.”); Abdo v. Ft. Randall Casino, 957 F. Supp. 1111, 1113-14 (D.S.D. 1997) 

(holding federal question jurisdiction existed over employment claim against tribe by 

former manager of tribal casino where parties disputed whether employment agreement 

was Indian gaming management contract under IGRA); Great Western Casinos, Inc. v. 

Morongo Band of Mission Indians, 88 Cal. Rptr. 2d 828 (Cal. Ct. App. 1999) (holding 

contractor’s breach of contract claim against Indian tribe and tribal council members was 

preempted by IGRA where it arose from tribe’s termination, allegedly without cause, of 

the parties’ contract to manage gaming operations at the tribe’s casino).  

The analysis in Sharp Image, supra, is particularly instructive. In that case, a casino 

management company filed a state court action against an Indian tribe for breach of an 

agreement to develop a casino on tribal land. Sharp Image Gaming, Inc., 223 Cal. Rptr. 3d 

at 368. After the company obtained a judgment against the tribe in state court, the tribe 

appealed, arguing that the contract was a “management contract” under IGRA and that 

federal law preempted the claim, depriving the state court of jurisdiction over the 

company’s breach of contract claim. Id. On appeal, the court agreed that the contract claim 

was completely preempted by IGRA, explaining: 

[M]anagement contracts, by their nature, impact a tribe’s control of its 
gaming enterprise. That is why they must be preapproved. . . . Furthermore, 
the threat of a state court lawsuit and judgment grounded on a breach of an 
unapproved and void management contract gives the contractor leverage 
over the tribe and in that way, impacts the tribe’s control of its gaming 
operations. 

Id. at 391. The court further reasoned that “a judgment on a void contract requiring the 
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payment of money damages, would necessarily interfere with [the] Tribe’s ability to govern 

its gaming operation to the extent it could not use the monies necessary to pay the judgment 

for its operation,” undermining IGRA’s goals of “ensuring that tribes are the primary 

beneficiary of gaming operations and advancing tribal economic development.” Id. The 

court went on to hold that the trial court had erred when it determined the breach of contract 

claim was not preempted before first determining whether the contract was indeed a 

“management contract” under IGRA. Id. at 391-92.  

In this case, as in Sharp Image, FSS alleges that it entered into a valid contract with 

the Tribe to provide assistance in financing, designing, developing, constructing, and 

equipping the Gaming Facility, and that it is entitled to damages as a result of the Tribe’s 

breach. The Tribe has taken the position in prior communications with FSS and in its action 

filed in the tribal court that the Development Agreement is a “management contract” within 

the meaning of IGRA and that it is void both because it was not approved by the NIGC and 

because it interferes with the Tribe’s proprietary interest in the Gaming Facility. Although 

Plaintiff disputes this characterization, if the Development Agreement is invalid under 

IGRA, as the Tribe contends, then this action to enforce it necessarily interferes with the 

Tribe’s right to conduct gaming operations and falls within IGRA’s preemptive scope. 

 For this reason, FSS’s state law breach of contract claim is considered as presenting 

a federal question under 28 U.S.C. § 1331 and should not be dismissed. 

ii. Supplemental jurisdiction exists over FSS’s remaining claims. 

Because the court has original jurisdiction over FSS’s breach of contract claim, it 

may exercise supplemental jurisdiction over FSS’s remaining state law claims—tortious 
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interference with a contract and a request for declaratory judgment—because those claims 

form part of the same case or controversy. 28 U.S.C. § 1367. Indeed, both claims involve 

the same Development Agreement, and the facts and circumstances surrounding the 

Tribe’s alleged breach of that agreement overlap in some ways with the tortious acts of the 

Individual Defendants. The requested declaratory relief also directly concerns the 

Development Agreement and the parties’ rights thereunder.  

B. The Court does not lack subject matter jurisdiction based on 
sovereign immunity. 

Defendants argue that even if the court has subject matter jurisdiction over the 

claims in this suit, dismissal is required because both the Tribe and the Individual 

Defendants are entitled to sovereign immunity. This argument is meritless. As alleged in 

the Amended Complaint and demonstrated below, the Tribe expressly waived its sovereign 

immunity in the Development Agreement and Promissory Note. The Individual 

Defendants likewise do not have sovereign immunity for FSS’s claim of tortious 

interference because that claim necessarily requires that the Individual Defendants were 

acting beyond their authority as tribal officials. 

i. The Tribe waived its sovereign immunity. 

Because Indian tribes exercise sovereign authority over their members and 

territories, suits against Indian tribes are barred by sovereign immunity absent a clear 

waiver by the tribe or congressional abrogation. Oklahoma Tax Comm’n v. Citizen Band 

Potawatomi Indian Tribe of Oklahoma, 498 U.S. 505, 509 (1991). Such a waiver is present 

here. Both the Development Agreement and Promissory Note contain express and 
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unequivocal waivers of the Tribe’s sovereign immunity and the jurisdiction of the Tribe’s 

courts:  

Section 13.1.7. Enforcement. The Tribe expressly waives sovereign 
immunity from a judgment or order consistent with the terms and provisions 
of this Section 13.1.7 which is final because either the time for appeal thereof 
has expired or the judgment or an order is issued by a court having final 
appellate jurisdiction over the matter. The Tribe waives its sovereign 
immunity in, and consents to the jurisdiction of, to be sued in and to accept 
and be bound by any order or judgment of the United States District Court 
for the Western District of Oklahoma, and any federal court having 
appellate jurisdiction thereover, consistent with the terms and provisions of 
this Section . . . 

 
Development Agreement  at p. 31 (emphasis added), attached as Exhibit 1 to Plf.’s Am. 

Complaint. Other sections of the Development Agreement reflect the same clear waiver of 

sovereign immunity. For example, Section 13.1.1 provides that “the Tribe hereby expressly 

waives the jurisdiction of any courts of the Tribe or which purport to have jurisdiction over 

any matter involving the Tribe, and expressly waives its sovereign immunity from 

unconsented suit and consents to suit . . .” Id. And Section 11.6 provides: 

 [T]he Tribe, as a material inducement to cause Developer to execute and 
enter into this Agreement, and to perform the obligations Developer has 
assumed and agreed to perform hereunder, warrants and represents to 
Developer that notwithstanding any term or provision hereof or the Interim 
Promissory Note to the contrary, that the Tribe waives its sovereign 
immunity as to an action by Developer in the courts provided for in Section 
13, seeking injunctive and/or declaratory relief against the Tribe based upon 
an attempt by the Tribe revoking, limiting, restricting or in any way amend 
its waiver of sovereign immunity under this Agreement or the Interim 
Promissory Note, and as to enforcement in said courts of any such final 
judgment against the Tribe, subject to the limitations in this Agreement. 
 

Id. at p. 27 (emphasis added). 
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Defendants contend the above language is not an effective waiver of the Tribe’s 

sovereign immunity, relying on CDST-Gaming I, LLC v. Comanche Nation, Oklahoma, 

CIV-09-521-F, 2011 WL 13112233 (W.D. Okla. Aug. 8, 2011). Defendants claim that the 

court in CDST dismissed the Comanche Nation based on sovereign immunity grounds 

because the Nation alleged the contract in which the waiver was found had not been entered 

in accordance with tribal law. See Defs.’ Mot. to Dismiss at p. 10. This is not accurate. The 

district court actually based its decision on the scope of the Comanche Nation’s waiver, 

determining that a waiver of immunity as to disputes arising out of the parties’ agreement 

did not unequivocally waive immunity with respect to an action challenging the tribe’s 

exercise of jurisdiction in tribal court, which was the subject of the plaintiff’s federal suit. 

CDST-Gaming I, LLC v. Comanche Nation, Oklahoma, CIV-09-521-F, 2011 WL 

13112233, at *3 (W.D. Okla. Aug. 8, 2011). 

Here, unlike in CDST, FSS’s claims against the Tribe are for breach of the 

Development Agreement and for declaratory relief related to the parties’ obligations under 

the Development Agreement—both of which fall squarely within the Tribe’s express 

waiver of sovereign immunity in Sections 13.1.1, 13.7, and 11.6 of the Development 

Agreement. The Tribe expressly waived its sovereign immunity as to both of these claims, 

and the analysis in CDST is inapplicable. 

ii. The Individual Defendants are not immune from suit. 

The Individual Defendants are not entitled to the Tribe’s sovereign immunity 

because the claims asserted against them are for actions taken in their individual capacities. 

Tribal sovereign immunity applies to tribal government officials acting in their official 
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capacity. See Native Am. Distrib. v. Seneca–Cayuga Tobacco Co., 546 F.3d 1288, 1296 

(10th Cir. 2008); Fletcher v. United States, 116 F.3d 1315, 1324 (10th Cir. 1997). It does 

not extend, however, “to an official when the official is acting as an individual or outside 

the scope of those powers that have been delegated to him.” Tenneco Oil Co. v. Sac and 

Fox Tribe of Indians of Okla., 725 F.2d 572, 576 n. 1 (10th Cir. 1984). 

FSS’s only claim against the Individual Defendants is for tortious interference with 

a contract, which by definition requires that the Individual Defendants were acting beyond 

their authority as agents of the Tribe. See Section I(C), infra. The thrust of FSS’s claim is 

that the Individual Defendants refused to take certain actions required by the Development 

Agreement—including presenting a lease to the BIA for approval, see Am. Complaint, 

¶¶ 34-36—and actively negotiated with third parties to develop a competing gaming 

facility, also in contravention of the Development Agreement, id. at ¶¶ 38-40. FSS has also 

alleged that these actions were taken to personally benefit the Individual Defendants. See 

id. at ¶ 40. These actions are directly contrary to the General Council’s directive to the 

ABC to move forward with development of the Gaming Facility and its authorization to 

enter into the Development Agreement with FSS. See Resolution No. ABC 12-20-2010-

01, attached as Exhibit 3 to the Amended Complaint. The ABC’s authority is delegated 

from the Tribe and can thus be limited by the Tribe. The Amended Complaint sufficiently 

alleges that the individual members of the ABC acted in contravention to the Tribe’s 

directive (and thus beyond the ABC’s authority).  

A finding of sovereign immunity for the Individual Defendants is also inappropriate 

because the remedy sought is against the individuals and the Tribe is not the real party in 
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interest to FSS’s claim. See Maxwell v. Cty. of San Diego, 708 F.3d 1075, 1088 (9th Cir. 

2013) (holding that tribal paramedics were not immune from wrongful death suit because 

the remedy plaintiff sought would operate against the individuals and not the tribe). As the 

Tenth Circuit has explained: “The general bar against official-capacity claims . . . does not 

mean that tribal officials are immunized from individual-capacity suits arising out of 

actions they took in their official capacities....” Native Am. Distrib. v. Seneca–Cayuga 

Tobacco Co., 546 F.3d 1288, 1296 (10th Cir.2008) (emphasis in original). “Rather, it 

means that tribal officials are immunized from suits brought against them because of their 

official capacities—that is, because the powers they possess in those capacities enable them 

to grant the plaintiffs relief on behalf of the tribe.” Id. (emphasis in original). That is not 

what FSS is seeking here. The Individual Defendants have advanced their own interests at 

the expense of the Tribe and contrary to the Tribe’s actual directives. Under these 

circumstances, the Individual Defendants are not entitled to sovereign immunity on FSS’s 

tortious interference with contract claim. 

C. FSS has stated a claim against the Individual Defendants. 

To survive a motion to dismiss under Rule 12(b)(6), a complaint must contain 

enough factual allegations, taken as true, “to state a claim to relief that is plausible on its 

face.” Bell Atlantic v. Twombly, 550 U.S. 544, 570 (2007). To state a claim for tortious 

interference with a contract under Oklahoma law, a plaintiff must allege facts showing that 

(1) plaintiff had a contractual right with a third person that was interfered with by the 

defendant, (2) the interference was malicious and wrongful and neither justified, 

privileged, nor excused, and (3) damage was proximately caused by the interference. See 
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Mac Adjustment, Inc. v. Property Loss Research Bureau, 1979 OK 41, ¶ 5, 595 P.2d 427, 

428. Actionable interference includes acts that cause a third person to breach a contract and 

acts that prevent the plaintiff from performing or make the plaintiff’s performance more 

expensive or burdensome. Wilspec Techs., Inc. v. DunAn Holding Grp., Co., Ltd., 2009 

OK 12, ¶ 14, 204 P.3d 69, 74; see also Rest. (2d) Torts, §§ 766, 766A. 

The thrust of Defendants’ argument for dismissal is that the Individual Defendants 

could not interfere with the contract between the Tribe and FSS because they are elected 

tribal officials. However, the Oklahoma Supreme Court has expressly held that an officer, 

agent, or employee may be liable for tortious interference with its principal’s or employer’s 

contract. Martin v. Johnson, 1998 OK 127, ¶ 32, 975 P.2d 889, 896–97. Reasoning that 

“[i]t is fundamental that an employee or agent must act in good faith and in the interest of 

the employer or principal,” the court in Martin concluded that “[i]f an employee acts in 

bad faith and contrary to the interests of the employer in tampering with a third party’s 

contract with the employer we can divine no reason that the employee should be exempt 

from a tort claim for interference with contract.” Id.; see also Mason v. Oklahoma Tpk. 

Auth., 115 F.3d 1442, 1453 (10th Cir. 1997), overruled on other grounds by TW Telecom 

Holdings Inc. v. Carolina Internet Ltd., 661 F.3d 495 (10th Cir. 2011) (holding that 

“corporate employees can be found liable under Oklahoma law for tortious interference 

with a corporate contract” when their actions are not “undertaken in good faith and for a 

bona fide organizational purpose”); Eapen v. McMillan, 2008 OK CIV APP 95, 196 P.3d 

995 (holding that there was a legal basis for employee’s tortious interference claim against 

supervisor).  
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Here, FSS has alleged that it entered into a valid contract with the Tribe, that the 

Individual Defendants engaged in conduct that prevented FSS from performing under the 

contract and induced the Tribe to breach, and that these acts were done for the Individual 

Defendants’ benefit rather than the Tribe’s. FSS has specifically alleged that the Individual 

Defendants interfered with the contract by failing to cooperate with FSS in obtaining 

signatures needed to resolve certain title issues, Am. Complaint, ¶ 33, failing to seek BIA 

approval for a lease of the Kosope Allotment needed for the Gaming Facility, id. at ¶ 34, 

failing to cooperate with FSS to obtain financing for the Gaming Facility, id. at ¶ 35, 

convincing other members of the ABC and/or tribal members that the Development 

Agreement is unenforceable, id. at ¶ 40, and communicating to marketing and financing 

consultants, gaming machine vendors, architectural and engineering consultants, 

environmental consultants, and others that the Development Agreement is invalid, had 

been terminated by the Tribe, and/or that FSS had breached it, id. at ¶ 46. Additional factual 

allegations tending to show bad faith include that the Individual Defendants’ conduct was 

motivated by a desire to obtain a competing contract between the Tribe and people/entities 

with a personal relationship with the Individual Defendants—namely Tom Wilmont and 

Wilmorite Management Group LLC. Id. at ¶¶ 38, 40-41. Taken as true, these allegations 

support a plausible entitlement to relief against the Individual Defendants for tortious 

interference with a contract, and Defendant’s motion to dismiss under Rule 12(b)(6) should 

be denied. 

Case 5:17-cv-00661-R   Document 25   Filed 11/13/17   Page 22 of 29



17 

D. Rule 19 does not require dismissal. 

If the Court were to determine it lacks jurisdiction over the Tribe, it need not dismiss 

the action entirely, because the Tribe is not a necessary party to the only claim that would 

remain: FSS’s tortious interference claim against the Individual Defendants. Even if the 

Tribe could be considered a necessary party, it is not indispensable.  

Rule 19 establishes “a three-step process for determining whether an action should 

be dismissed for failure to join a purportedly indispensable party.” Citizen Potawatomi 

Nation v. Norton, 248 F.3d 993, 997 (10th Cir. 2001) (citing United States v. Bowen, 172 

F.3d 682, 688 (9th Cir. 1999)). “First, the court must determine whether the absent person 

is necessary.” Id. (internal quotation marks omitted). If so, the court must then determine 

whether joinder is “feasible.” Id. Finally, “if joinder is not feasible, the court must decide 

whether the absent person is indispensable, i.e., whether in ‘equity and good conscience’ 

the action can continue in his absence.” Norton, 248 F.3d at 997 (quoting FED. R. CIV. P.  

19(b)). 

i. The Tribe is not a necessary party. 

The Tribe is not a necessary party to FSS’s tortious interference claim. A party is 

necessary if: 

(A) in that person’s absence, the court cannot accord complete relief among 
existing parties; or (B) that person claims an interest relating to the subject 
of the action and is so situated that disposing of the action in the person’s 
absence may: (i) as a practical matter impair or impede the person’s ability 
to protect the interest; or (ii) leave an existing party subject to a substantial 
risk of incurring double, multiple, or otherwise inconsistent obligations 
because of the interest. 
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FED. R. CIV. P. 19(a)(1). Defendants “ha[ve] the burden of producing evidence showing 

the nature of the interest possessed by an absent party and that the protection of that interest 

will be impaired by the absence.” Citizen Band Potawatomi Indian Tribe of Okla. v. 

Collier, 17 F.3d 1292, 1293 (10th Cir. 1994).   

 In this case, FSS’s interference claim seeks compensatory damages against the 

Individual Defendants for their individual tortious conduct. The Tribe’s absence from the 

litigation would not affect the Court’s ability to accord complete relief among FSS and the 

Individual Defendants. Additionally, even if the Tribe could be seen has having some 

interest in the subject of the action because it is a party to the underlying contract, a 

judgment on the tortious interference claim would not impair the Tribe’s ability to protect 

its interests. Any judgment against the Individual Defendants would not estop the Tribe 

from later challenging the contract. Finally, the Individual Defendants would not risk 

double or inconsistent liability if the Tribe were not present. Any liability the Individual 

Defendants have to the Tribe for their conduct is separate from the liability they may have 

to FSS. A contrary finding would mean that no plaintiff could pursue a tortious interference 

claim without also naming as a defendant the third party to the contract. That is clearly not 

the rule. 

ii. The Tribe is not an indispensable party. 

Even if the Tribe could be considered a necessary party, it is not indispensable. Rule 

19 lists four factors that “must be examined in each case to determine whether the court 

should proceed without a party whose absence from the litigation is compelled.” Provident 

Tradesmens Bank & Trust Co. v. Patterson, 390 U.S. 102, 109 (1968).  Those factors 
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include: 

(1) the extent to which a judgment rendered in the person’s absence might 
prejudice that person or the existing parties; (2) the extent to which any 
prejudice could be lessened or avoided by: (A) protective provisions in the 
judgment; (B) shaping the relief; or (C) other measures; (3) whether a 
judgment rendered in the person’s absence would be adequate; and (4) 
whether the plaintiff would have an adequate remedy if the action were 
dismissed for nonjoinder. 

 
FED. R. CIV. P. 19(b).  The weight of each factor is a matter of discretion with the district 

court. Hjersted, 2009 WL 2982917 at *2 (citing Thunder Basin Coal Co. v. Sw. Pub. Serv. 

Co., 104 F.3d 1205, 1211 (10th Cir. 1997). The court is also vested with discretion in 

determining whether an action should be dismissed for failure to join an indispensable 

party. Rishell v. Jane Phillips Mem’l Med. Ctr., 94 F.3d 1407, 1411 (10th Cir. 1996).   

 None of the above factors weigh in favor of finding the Tribe indispensable. First, 

as argued above, a judgment rendered in this action would not prejudice the Individual 

Defendants or the Tribe. The relief FSS is requesting against the Individual Defendants is 

narrow in scope and is limited to compensatory damages. The Tribe would not be liable 

for such a judgment, nor would it be bound by any finding as to the underlying contract’s 

validity. It is also difficult to conceive how the Individual Defendants would be prejudiced, 

considering the only absent person is the third party to FSS’s contract, who was never a 

party to the tortious interference claim in the first place. 

II. THE LAWSUIT SHOULD NOT BE STAYED 

“The rule of tribal exhaustion is a matter of comity and not jurisdiction.” Wells 

Fargo Bank v. Maynahonah, No. CV-11-648-D, 2011 WL 3876255 at *2 (W.D. Okla. 

Sept. 2, 2011); see also General Rock & Sand Corp. v. Chuska Dev. Corp., 55 F.3d 1491, 
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1492 (10th Cir. 1995) (“…the exhaustion rule is one of comity and not a jurisdictional 

limitation”). Moreover, “[a]s a prudential rule based on comity, the exhaustion rule is not 

without exception.” Crowe & Dunlevy, P.C. v. Stidham, 640 F.3d 1140, 1150 (10th Cir. 

2011); see also Burrell v. Armijo, 456 F.3d 1159, 1168 (10th Cir. 2006).   

Exceptions to the rule include where (a) assertion of tribal court jurisdiction is 

motivated by harassment or conducted in bad faith, (2) the tribal court action violates 

express jurisdictional prohibitions, or (3) exhaustion would be futile because of an 

inadequate opportunity to challenge tribal court jurisdiction. Nat’l Farmers Union Ins. Cos. 

v. Crow Tribe of Indians, 471 U.S. 845, 856 n.21 (1985). 

 Defendants claim this action should be stayed because the Tribe has challenged the 

validity of the Development Agreement. While it is true that tribal courts generally have 

exclusive jurisdiction to decide questions of tribal law, the issues Defendants have raised 

are fact-based and do not require interpretation or application of Apache tribal law. 

Specifically, Defendants dispute FSS’s allegation that ABC Chairman Louis Maynahonah 

signed the Development Agreement and that the Tribe’s General Council passed a 

resolution authorizing him to do so. Indeed, the Tribe specifically claims that “[w]hile a 

signature appears on the Development Agreement and Promissory Note, they were not 

signed by Maynahonah.” CFR Complaint at ¶ 24, attached as Ex. 1 to Defs.’ Mot. to Stay. 

Likewise, the Tribe claims that “[w]hile FSS alleges there was a General Council action 

authorizing the Chairman to sign the Development Agreement, that action did not take 

place.” Id. at ¶ 25. These are factual questions, not legal ones, and the tribal court is no 

more competent to adjudicate them than this Court. 
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Defendants cite Attorney's Process & Investigation Servs., Inc. v. Sac & Fox Tribe 

of Mississippi in Iowa, 609 F.3d 927, 943 (8th Cir. 2010), for the proposition that a question 

concerning an official’s authority to act on behalf of the tribe is a pure question of tribal 

law beyond the purview of federal courts. See Defs.’ Mot. to Dismiss at p. 15. But in 

Attorney’s Process, the underlying issue was which rival tribal council had authority, as a 

matter of tribal law, to act on behalf of the tribe. Id. at 931-32. To answer that question 

would have required the federal court to decide several issues of tribal law. In this case, by 

contrast, the only real question is whether the Apache General Council passed a resolution 

authorizing the ABC to enter into the Development Agreement and whether Chairman 

Maynahonah actually executed the document. These are purely factual questions, and 

requiring FSS to litigate those questions in the CFR court would not serve the federal 

interests underlying the tribal exhaustion rule. 

This is not a case in which the disputed issues of fact will require the court to assess 

or determine any issue of tribal governance.  This is not a case in which a tribal election or 

referendum is claimed to be in violation of tribal law.  There is no dispute that Chairman 

Maynahonah was lawfully elected as Chairman and served in that role at the time in 

question, and there is no dispute that he is the individual vested with authority to act on 

behalf of the Tribe and the ABC in connection with those matters covered by Resolution 

No. 12-20-2010-1.  The only factual dispute raised by the conclusory and unsupported 

allegations in Defendants’ Motion is that it is not Chairman Maynahonah’s signature on 

the Development Agreement. The resolution of this factual issue does not implicate tribal 

law or threaten the Tribe’s ability to govern its own affairs. This court may and should 
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require the Defendants to present some scintilla of evidence in support of the assertion that 

the Development Agreement was not executed by Chairman Maynahonah pursuant to the 

authority granted him by the undisputed and valid Resolution No. 12-20-2010-1.   

WHEREFORE, premises considered, Plaintiff FSS Development Company, L.L.C. 

prays the Court enter an Order denying Defendants’ Motion to Dismiss [Dkt. 22] and 

Motion to Stay [Dkt. 21], and awarding such other and further relief as the Court deems 

proper. 

 
Respectfully submitted, 

 
s/ Ryland L. Rivas     
Ryland L. Rivas, OBA # 7408 
RIVAS LAW OFFICE 
628 W. Choctaw Ave. 
Chickasha, OK 73018 
(405) 222-3500 | (405) 222-2296 
ryland@rivaslawoffice.com 
 
 
s/ Matthew W. Brockman    
Matthew W. Brockman, OBA # 22077       
HARTZOG CONGER CASON & NEVILLE 
1600 Bank of Oklahoma Plaza 
201 Robert S. Kerr Avenue 
Oklahoma City, OK 73102 
(405) 235-7000 | (405) 996-3403 (fax) 
mbrockman@hartzoglaw.com  
 
ATTORNEYS FOR PLAINTIFF 
FSS DEVELOPMENT COMPANY, L.L.C.  
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CERTIFICATE OF SERVICE 
 

I hereby certify that on November 13, 2017, I electronically transmitted the attached 
document to the Clerk of Court using the ECF System for filing. Based upon the records 
currently on file, the Clerk of the Court will transmit a Notice of Electronic Filing to the 
following ECF registrants: 
 
 Greg A. Castro  -  gcastro@fellerssnider.com 
 Klint A. Cowan  -  kcowan@fellerssnider.com 
 
 

s/ Matthew W. Brockman    
Matthew W. Brockman 
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