
UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OKLAHOMA 

 
1.  MUSCOGEE (CREEK) NATION, ) 
  ) 
 Plaintiff, ) Case No.:  18-cv-227-JHP-JFJ 
  ) 
 v. ) 
  )  
1. ALEX AZAR, ) 

Secretary, U.S. Department of Health  ) 
    and Human Services,  ) 
 ) 
 and ) 
  ) 
2. MICHAEL WEAHKEE, ) 
 Acting Director, Indian Health     ) 
    Service, ) 
 ) 

and ) 
 ) 
3. UNITED STATES OF AMERICA, ) 
 ) 
 Defendants.  ) 
___________________________________) 
 

COMPLAINT 

 The Muscogee (Creek) Nation complains and alleges as follows: 

I. INTRODUCTION 

1. This action seeks damages for the failure of the United States Indian Health Service 

(IHS) to pay the Muscogee (Creek) Nation certain “contract support costs” that were due under 

the Nation’s contracts with IHS in fiscal years 2006 through 2014.  The Nation’s rights arise under 

its contracts and the statute under which the contracts were awarded, the Indian Self-Determination 

and Education Assistance Act (ISDEAA), 25 U.S.C. §§ 5301–5423.   

2. This action follows several Supreme Court decisions finding the government’s 

failure to pay contract support costs to contractors like the Muscogee (Creek) Nation to be contrary 

to law and a breach of contract.  See Salazar v. Ramah Navajo Chapter, 567 U.S. 182, 192-94 
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(2012); Arctic Slope Native Ass’n v. Sebelius, 133 S. Ct. 22 (2012), on remand 501 Fed. App’x 

957, 959 (Fed. Cir. 2012) (Arctic Slope II); Cherokee Nation v. Leavitt, 543 U.S. 631, 636-38 

(2005) (consolidated cases).  This action is being filed after good faith but ultimately unsuccessful 

negotiations between the parties. 

II. JURISDICTION 

3. This Court has jurisdiction over this action pursuant to 28 U.S.C. §§ 1331, 1362; 

25 U.S.C. §§ 5331(a), 5331(d), 5391(a) of the ISDEAA; and 41 U.S.C. § 7104 of the Contract 

Disputes Act. 

III. PARTIES 

4. The Muscogee (Creek) Nation is a federally-recognized Indian Tribe with its tribal 

headquarters in Okmulgee, Oklahoma.  The Muscogee (Creek) Nation is an “Indian tribe” as that 

term is defined by the ISDEAA at 25 U.S.C. § 5304(e), and is referred to herein as “the Nation.”  

At all relevant times the Nation carried out contracts with IHS pursuant to Title V of the ISDEAA, 

25 U.S.C. §§ 5381-5399.  

5. Alex Azar is the Secretary of the U.S. Department of Health and Human Services 

(HHS).  Secretary Azar exercises limited responsibilities delegated to him by Congress pursuant 

to the ISDEAA and other applicable law.  Michael Weahkee is the Acting Director of the Indian 

Health Service (IHS).  Acting Director Weahkee exercises authority delegated to him by the 

Secretary to carry out the Secretary’s responsibilities under the ISDEAA and other applicable law.  

As used throughout this Complaint (and unless context commands otherwise), the terms 

“Secretary,” “HHS,” “Acting Director” and “IHS” are used interchangeably. 
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IV. FACTS AND GENERAL ALLEGATIONS 

A. The Contract Documents. 

6. For over four decades the Muscogee (Creek) Nation has operated various IHS 

health care programs, functions, services, and activities within the Nation’s 11-county 

jurisdictional area.  The programs have been operated pursuant to contracts that IHS awarded to 

the Nation under the ISDEAA.  During the specific years at issue, the Nation operated these federal 

IHS programs pursuant to Compact No. 60G030077, an indefinite term contract, and a series of 

funding agreements awarded pursuant to the Compact and covering specified fiscal years.  

Together, these contract documents are termed the “contracts” throughout this Complaint.    

7. The Compact is the basic contract document at issue in this case.  The terms of the 

Compact are required by and inextricably intertwined with the ISDEAA.  The Compact is 

authorized by Title V of the ISDEAA, 25 U.S.C. §§ 5381-5399.  The Compact recites that it “shall 

be liberally construed to achieve its purpose,” including the “orderly transition from federal 

domination of programs and services to allow Indian tribes meaningful authority to plan, conduct, 

and administer . . . programs and services to meet the needs of their people.”  Compact, Art. I, §§ 

1, 1(c).  Consistent with this authorization and purpose, the Compact relies heavily on the 

provisions of the ISDEAA.  The Compact remains in effect today and was in effect throughout the 

2006-2014 period covered by this Complaint.  

8. The core purpose of the Compact is to enable the Muscogee (Creek) Nation to: 

redesign programs, services, functions and activities [PSFAs] of the IHS, to 
reallocate funds for such PSFAs according to its tribal priorities; to provide such 
PSFAs as determined by its tribal priorities; to enhance the effectiveness and long-
term financial stability of its tribal government; and . . . [to reduce] the Federal-
Indian Health Service bureaucracy.  

Compact, Art. I, § 1(b).   
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9. The contract documents include the Nation’s Funding Agreements (FAs), which 

can cover single or multi-year periods, and each FA remains in effect until a successor FA is 

executed.  25 U.S.C. § 5385(e).  FAs are often amended throughout a given year to take account 

of appropriations changes and new funds that IHS makes available to the Nation.  The Nation’s 

Fiscal Year (FY) 2006 through FY 2014 FAs were amended in this manner multiple times.  At all 

times the Nation’s FAs were governed by and incorporated into the Compact.  Compact, Art. VI, 

§ 2.  

10. The contract documents that are controlling for the claims asserted here are the 

Compact, the FAs, modifications to those documents, and the various statutory provisions 

incorporated by law into the contract documents, including the ISDEAA. 

B. The Contract Agreement. 

11. The Nation’s contractual obligation under the contracts was to administer 

designated health care programs and provide certain health care services and functions for the 

benefit of the Nation’s citizens and others served under those programs.  IHS’s contractual 

obligation to the Nation was to make certain specified payments to the Nation, including certain 

payments required for the Nation to carry out certain administrative and other costs of carrying out 

the contracts.  

12. 25 U.S.C. § 5388(c) of Title V of the ISDEAA requires that “[t]he Secretary shall 

provide funds under a funding agreement under this subchapter in an amount equal to the amount 

that the Indian tribe would have been entitled to receive under self-determination contracts under 

this chapter, including amounts for direct program costs specified under section 5325(a)(1) of this 

title and amounts for contract support costs specified under section 5325(a)(2), (3), (5), and (6) . . 

. .”  This provision entitled the Nation to the same amount it would have received had it been 

operating a contract with IHS that was awarded under Title I of the Act, 25 U.S.C. §§ 5321-5332, 
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and specifically the funding provisions set forth in 25 U.S.C. § 5325(a).  Section 5325 is the same 

statutory provision (among others) that the Supreme Court construed in Ramah and Cherokee 

Nation, and that the Federal Circuit construed in Arctic Slope II.     

13. Section 5325(a) provides for two different types of funding to be paid to the Nation: 

subsection 5325(a)(1) requires the Secretary to pay “not . . . less than the appropriate Secretary 

would have otherwise provided for the operation of the programs or portions thereof for the period 

covered by the contract.”  This contract amount for program funding is commonly called the 

“Secretarial amount.”  Subsection 5325(a)(2) requires the Secretary to add to the Secretarial 

amount “contract support costs.”  Subsection 5325(a)(3) defines these costs with particularity. 

C. Contract Support Costs. 

14. Contract support costs are mostly “administrative expenses,” Cherokee 

Nation, 543 U.S. at 634, although as the Supreme Court has noted they more precisely fall 

into one of two subcategories: (a) indirect administrative (or overhead) contract support 

costs “such as special auditing or other financial management costs,” id. at 635 (citing 

§ 5325(a)(3)(A)(ii)), and (b) direct contract support costs, “such as workers’ compensation 

insurance” for certain annually recurring costs attributable directly to the personnel and 

facilities employed to carry out the contracted IHS programs, id. (citing 

§ 5325(a)(3)(A)(i)). 

15. The ISDEAA defines these costs with particularity:  

[t]he contract support costs that are eligible costs for the purposes of receiving 
funding under this chapter shall include the costs of reimbursing each tribal 
contractor for reasonable and allowable costs of— 
 

(i) direct program expenses for the operation of the Federal program that is 
the subject of the contract, and  
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(ii) any additional administrative or other expense related to the overhead 
incurred by the tribal contractor in connection with the operation of the 
Federal program, function, service, or activity pursuant to the contract,  
 

except that such funding shall not duplicate any funding provided under subsection 
(a)(1) of this section. 
 

§ 5325(a)(3)(A).  Thus, this provision of the ISDEAA obligates IHS to pay (i) all of the “reasonable 

and allowable costs” associated with additional “direct program expenses” incurred in operating 

the contract, plus (ii) all of the “reasonable and allowable costs” for “any additional administrative 

or other expense related to the overhead incurred by the tribal contractor in connection with the 

operation of the [contracted] Federal program.”  The only limitation on this payment obligation is 

that a CSC payment may not duplicate a program payment already made to the contractor as part 

of the Secretarial amount (i.e., the amount “provided under subsection [5325](a)(1)”). 

16. The ISDEAA directs that “[u]pon the approval of a . . . contract, the Secretary shall 

add to the contract the full amount of funds to which the contractor is entitled under [§ 5325(a)], 

subject to adjustments for each subsequent year that such tribe . . . administers a Federal program, 

function, service, or activity under such contract.”  

17. The ISDEAA permits, but does not require, that contract support costs be 

determined in a negotiation between the parties.  25 U.S.C. § 5325(a)(3)(B) (Tribes “shall have 

the option to negotiate with the Secretary the amount of funds that the tribe or tribal organization 

is entitled to receive under such contract pursuant to this paragraph.”).  The Secretary’s duty to 

add full contract support costs to a contract is not contingent on such a negotiation. 

18. Title I of the ISDEAA delegates to the Secretary limited regulatory authority.  25 

U.S.C. § 5328(a)(1).  The Secretary “may not promulgate any regulation, nor impose any 

nonregulatory requirement, relating to self-determination contracts” except in relation to 16 

subjects specified in the Act.  Id.  Those subjects do not include contract support costs.  Ramah 
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Navajo School Bd. v. Babbitt, 87 F.3d 1338, 1344 (D.C. Cir. 1996) (“Congress has clearly 

expressed in the ISDEAA . . . its intent to circumscribe as tightly as possible the discretion of the 

Secretary,” holding “[t]he statute itself reveals that not only did Congress not intend to commit 

allocation decisions to agency discretion, it intended quite the opposite; Congress left the Secretary 

with as little discretion as feasible in the allocation of [contract support costs]” (emphasis in 

original) (citations omitted)).  Echoing these provisions, the model contract imbedded in the 

ISDEAA provides that, “[e]xcept as specifically provided in the [ISDEAA] . . .  the Contractor is 

not required to abide by program guidelines, manuals, or policy directives of the Secretary, unless 

otherwise agreed to by the Contractor and the Secretary, or otherwise required by law.”  25 U.S.C. 

§ 5329(c) (model agreement § 1(b)(11)).  This provision was expressly incorporated into the 

Nation’s FAs.  See, e.g., 2006 FA, Special Provisions, ¶ 24(c).  Similarly, Title V of the ISDA 

provides that “[u]nless expressly agreed to by the participating Indian tribe in the compact or 

funding agreement, the participating Indian tribe shall not be subject to any agency circular, policy, 

manual, guidance, or rule adopted by the Indian Health Service, except for the eligibility provisions 

of section 5324(g) of this title and regulations promulgated under this section.”  25 U.S.C. § 

5397(e).  The Secretary’s Title V regulations do not address contract support cost issues, other 

than to note that the Secretary must provide contract support costs as specified under the ISDEAA.  

42 C.F.R. §§ 137.79, 137.143, see generally 42 C.F.R. pt. 137.  In sum, the ISDEAA provides for 

full recovery of all contract support costs incurred in carrying out a contract, and the Secretary 

may not by regulation, administrative guidance or otherwise countermand that statutory command. 

19. During the fiscal years at issue here, IHS calculated and paid contract support costs 

pursuant to Chapter 6-3 of the Indian Health Manual (“IHS Manual” or “IHM”).  See Indian Health 

Serv., Indian Health Manual, pt. 6, ch. 3, current version available at 
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https://www.ihs.gov/ihm/pc/part-6/p6c3/.  This chapter of the IHS Manual explains how IHS 

determines CSC requirements, but it is not binding on tribal contractors.   

20. The IHS Manual recognizes the statutory CSC provisions and provides additional 

“guidance to both Tribal and Agency personnel,” in the negotiation of contract support costs.  IHM 

§ 6-3.1(A).  The version of the IHS Manual in effect during the relevant time period acknowledged 

that: 

Throughout the operation of the program by the awardee, total contract costs, 
including CSC, are eligible to be paid as either direct or indirect costs.  Since Tribes 
often operate more than one program, many of the costs incurred by the awardee 
are paid through an indirect cost allocation process, usually negotiated by the 
“Federal Agency” as identified under the applicable [OMB] Circular.  . . .  [The 
ISDEAA] authorizes awardees to [b]e paid CSC costs whether they are “indirect” 
in nature (benefitting multiple programs) or additional costs associated with 
operating a single program, except that such funding shall not duplicate any funding 
provided [under the Secretarial amount]. 

 
§ 6-3.2(B) (emphasis added). 

i. Indirect Contract Support Costs 

21. Administrative and overhead costs, also known as indirect contract support costs, 

are typically calculated by reference to an indirect cost rate.  An indirect cost rate is a common 

accounting tool that recipients of federal funds employ to allocate administrative and overhead 

costs across multiple programs supported by pooled administrative activities.  Rumsfeld v. United 

Techs. Corp., 315 F.3d 1361, 1363 (Fed. Cir. 2003).  (Such pooled activities typically include 

financial management and accounting systems, information technology systems, insurance, 

facilities, procurement activities, and personnel management systems.)  An indirect cost rate is 

calculated by pooling these administrative costs into an overarching “indirect cost pool,” and then 

dividing that pool by the total amount of direct program costs that are supported, served or 

benefited by the pool.  This calculation results in a ratio known as an indirect cost rate, which is 

then applied to the direct cost base of each particular program supported by the pool.  In the case 

Case 4:18-cv-00227-JHP-JFJ   Document 2 Filed in USDC ND/OK on 05/01/18   Page 8 of 18



 
9 

 

of IHS, the direct cost base is comprised of the funds spent under the IHS contract (“the IHS direct 

cost base”).  This method permits a contractor to allocate its pooled indirect costs to each of the 

supported programs based on the one indirect cost rate.   

22. IHS applied the Nation’s indirect cost rate to determine the amount of indirect 

contract support costs due the Muscogee (Creek) Nation each year.  But IHS failed to apply the 

rate to the full IHS direct cost base associated with the Nation’s contracted operations carried out 

under the Nation’s contract with IHS.  Instead, IHS applied the indirect cost rate only to the portion 

of the Nation’s IHS direct cost base that was funded with IHS-appropriated dollars.  IHS excluded 

from the IHS direct cost base the portion of that base that was funded from third-party revenues 

the Nation generated and spent under the contracts.  IHS thus failed to calculate and pay the 

administrative costs of operating the revenue-funded portion of the IHS contracts, even though 

generating those revenues and spending them on health care was expressly contemplated by the 

contracts and was an integral and essential part of the contracts. 

23. When IHS runs a health care program, it bills Medicare, Medicaid and private 

insurance programs; it collects revenues from those programs; and it then uses those revenues to 

operate additional and larger programs.  See 42 U.S.C. §§ 1395 et seq., 1396 et seq., 1397aa et 

seq..  Revenue from these programs is generally called “third-party revenues,” and the generation 

and expenditure of these revenues is an integral part of IHS operations.  Thus, IHS’s 

comprehensive health care programs include, and are funded by, both appropriated funds and third-

party revenues. 

24. When the Nation took over operation of IHS’s comprehensive health care programs 

serving the Nation’s citizens and other eligible individuals, the Nation was entitled to have contract 

support costs added to support the entirety of those programs, regardless of the extent to which 
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those programs were funded by appropriated dollars or third-party revenue dollars. Both the 

Nation’s contracts and controlling law authorized the Nation to continue to bill, collect and spend 

third-party revenues.  25 U.S.C. §§ 1621f, 1641(d), § 5325(m)(2); 42 U.S.C. §§ 1395 et seq., 1396 

et seq., 1397aa et seq..  The collection and expenditure of these revenues is a critical component 

of the Nation’s contracts with IHS.  2006 FA, Special Provisions, ¶ 21; see also Navajo Health 

Found.-Sage Mem’l Hosp., Inc. v. Burwell, 263 F. Supp. 3d 1083, 1166-67 (D.N.M. 2016), appeal 

docketed, No. 18-2043 (10th Cir. Mar. 23, 2018) (relying on 25 U.S.C. § 5325(m)(2) (formerly 25 

U.S.C. § 450j-1(m)(2)) to reject IHS’s refusal to calculate contract support costs on third-party 

collections generated and spent under ISDEAA contracts). 

25. IHS’s failure to pay the Nation indirect contract support costs associated with the 

Nation’s third-party revenue supported health care operations—that is, the failure to include these 

third-party revenues in the IHS direct program base against which the Nation’s indirect cost rate 

was applied—resulted in significant underpayments to the Nation of indirect contract support 

costs.  It was also contrary to law.  Sage, 263 F. Supp. 3d at 1166-67.  In the current version of the 

IHS Manual, IHS acknowledges the proposition that the portion of a Tribe’s health care programs 

funded by third-party revenues may be taken into account for the purposes of calculating the 

amount of contract support costs owed to a Tribe.  IHM §§ 6-3.2(E)(1)(a)(i), (E)(1)(b) (calculating 

indirect CSC based in part upon “the total direct costs of the total health care program”; see id. 

§ 6-3.1(G)(34) (defining “Total Health Care Program” to include “collections from Medicare, 

Medicaid, and private insurance” in addition to IHS funding).  

26. Additionally, IHS failed to pay even the amounts due under its own deficient 

calculations.  Therefore, IHS failed to reimburse the Nation for its full administrative and overhead 
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costs in FY 2006 through FY 2014 associated just with the administration of health care programs 

carried out under the Nation’s contracts and funded with IHS appropriated dollars.    

ii. Direct Contract Support Costs 

27. The ISDEAA also required IHS to fully reimburse the Nation’s direct contract 

support costs.  25 U.S.C. § 5325(a)(3)(A)(i).  Direct contract support costs are costs for services 

that support one particular program and therefore are not properly allocated across other programs.   

28. Nothing in 25 U.S.C. § 5325(a)(3)(A)(i) limits the payment of direct contract 

support costs only to those amounts negotiated with the agency in a given year.  The Act simply 

mandates (in pertinent part) that a Tribe shall be paid an amount that equals “the costs of 

reimbursing each tribal contractor for reasonable and allowable costs of . . . direct program 

expenses for the operation of the Federal program that is the subject of the contract.”  25 U.S.C. 

§ 5325(a)(3)(A)(i).  To the extent IHS takes the position that reimbursement of direct contract 

support costs is dependent upon a negotiation with a tribal contractor, that position is contrary to 

law.  Thus, the Nation is entitled to receive reimbursement for the full direct contract support costs 

it incurred during the years in question, without regard to prior agency estimates of the amounts 

IHS believed it owed.  IHS has acknowledged the validity of these types of damages by paying 

them in the past. 

29. IHS failed to reimburse the Nation for its full direct contract support costs incurred 

in FY 2006 through 2014. 

D. Other Damages. 

30. As noted, the Nation generates third-party revenues in the course of administering 

programs under its contract with IHS, and then spends those funds on additional health care 

services and purposes.  IHS’s CSC underpayments from FY 2006 through 2014 compelled the 

Nation to divert program funds to cover the fixed administrative and overhead expenses, and direct 
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contract support costs, that IHS failed to pay.  This directly reduced the amounts the Nation had 

available to provide health care services, causing the Nation a direct loss in third-party revenues 

that would have been generated from those services. 

31. Diversion of program money and the resulting loss of third-party revenues were 

foreseeable consequences of the CSC underpayments.  See U.S. Gov’t Accountability Office, 

GAO-99-150, Indian Self-Determination Act: Shortfalls in Indian Contract Support Costs Need to 

be Addressed 40-41 (1999) (describing use of medical program resources to cover unpaid CSC).  

32. IHS’s breaches of the FY 2006 through 2014 contracts directly caused the Nation 

to suffer foreseeable damages in the form of lost third-party revenues. 

E. Interpretation of the Contracts. 

33. In interpreting IHS’s obligations, the Supreme Court has directed that “[c]ontracts 

made under [ISDEAA] specify that ‘[e]ach provision of the [ISDEAA] and each provision of this 

Contract shall be liberally construed for the benefit of the Contractor . . . .’”  Ramah, 567 U.S. at 

194 (quoting 25 U.S.C. § 5329(c) (model agreement § 1(a)(2)) (citation updated)).  The Supreme 

Court has interpreted this language to mean that the government “must demonstrate that its reading 

[of the ISDEAA] is clearly required by the statutory language.”  Id.   

F. Claims History. 

34. On September 28, 2012, September 25, 2013, September 26, 2014, September 18, 

2015, September 29, 2016, and September 21, 2017, the Muscogee (Creek) Nation timely filed 

claims for reimbursement of its unpaid contract support costs incurred in FY 2006 through FY 

2014.     

35. During the period 1999-2012, and with certain exceptions, the resolution of contract 

support cost damage claims was generally suspended pending the outcome of several lawsuits 

between the Federal government and various Tribes (including the Muscogee (Creek) Nation) 
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concerning the nature of the government’s duty to reimburse contract support costs due under 

ISDEAA contracts.   The various lawsuits culminated in the Supreme Court’s 2012 decisions in 

Ramah and Arctic Slope.  Since late 2012 and continuing to the present, IHS and contracting Tribes 

have sought to resolve thousands of claims involving hundreds of contracts and scores of tribal 

contractors.  To date, the Judgment Fund has paid in excess of $700 million pursuant to settlements 

executed by IHS and various tribal contractors (including the Nation with respect to other 

contracts) involving contract support cost damage claims.  The Muscogee (Creek) Nation’s FY 

2006 through 2014 claims are among the relatively few remaining unresolved claims involving 

unpaid contract support costs incurred prior to FY 2012.      

36. The IHS and the Muscogee (Creek) Nation have exchanged informal discovery and 

offers in an effort to resolve these claims without litigation.  As of the filing of this Complaint, 

these efforts have been unsuccessful.    

V. COUNT I – BREACH OF CONTRACT 

37. The Muscogee (Creek) Nation incorporates all previous allegations of fact and law 

into this Cause of Action. 

38. The Muscogee (Creek) Nation’s contract required the Secretary to pay in full the 

Nation’s contract support cost requirements.  In doing so, the contracts incorporated the statutory 

provisions of the ISDEAA requiring full payment of contract support costs.  In the Cherokee, 

Ramah and Arctic Slope decisions, the Supreme Court and the Federal Circuit affirmed the federal 

government’s duty to fully pay ISDEAA contracts in the years at issue here.   

39. The Nation incurred no less than $102,589,025 in contract support costs in carrying 

out its FY 2006 through 2014 contracts with IHS.  After accounting for IHS’s payments and 

appropriate credits, IHS failed to pay the Nation $59,787,412.  In failing to pay the Nation this 

amount, the government breached its contracts with the Muscogee (Creek) Nation.  
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40. IHS’s breaches of the FY 2006 through 2014 contracts also caused the Nation 

damages in the form of lost third-party revenues, as well as lost indirect contract support costs 

which were due to the direct contract support costs IHS failed to pay.  These damages were caused 

by IHS, were a foreseeable result of underpaying contract support costs, and are quantifiable.  

Specifically, the Nation has lost an additional $34,352,661 due to the government’s breaches. 

41. General contract principles control the calculation of damages in government 

contract litigation.  This is so because “[w]hen the United States enters into contract relations, its 

rights and duties therein are governed generally by the law applicable to contracts between private 

individuals.”  United States v. Winstar Corp., 518 U.S. 839, 895 (1996) (quoting Lynch v. United 

States, 292 U.S. 571, 579 (1934)); see also Mobil Oil Expl. & Producing Se., Inc. v. United States, 

530 U.S. 604, 607-08 (2000) (quoting Winstar, 518 U.S. at 895, and relying on the Restatement 

(Second) of Contracts (1981) (“Restatement”)); Franconia Assocs. v. United States, 536 U.S. 129, 

141 (2002) (quoting Mobil Oil, 530 U.S. 607, and applying principles of general contract law).   

42. General contract law on the issue of damages is clear that a contractor is entitled to 

damages which will protect “his ‘expectation interest,’ which is his interest in having the benefit 

of his bargain by being put in as good a position as he would have been in had the contract been 

performed . . . .”  Restatement § 344(a) (emphasis added). 

43. In order to fulfill the Nation’s “expectation interest” arising from the Secretary’s 

breach of contract for failing to pay the contract amount owed, the Nation is entitled to damages 

for the underpayment of its contract support costs, together with accrued interest and attorneys’ 

fees and costs, as specifically prayed below. 
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44. In order to remedy the Secretary’s breach of his contractual obligations, the Nation 

is entitled to damages of no less than $94,140,073, plus applicable interest and attorneys’ fees and 

costs, all as specifically prayed below. 

VI. COUNT II – BREACH OF STATUTORY RIGHT 

45. The Muscogee (Creek) Nation incorporates all previous allegations of fact and law 

into this Cause of Action.  

46. The ISDEAA creates a right of action for money damages to remedy the Secretary’s 

breach of his obligations under the ISDEAA.  25 U.S.C. § 5331. 

47. Under 25 U.S.C. §§ 5325(a)(2)-(3), the Secretary in FY 2006 through 2014 had a 

statutory duty to pay the Muscogee (Creek) Nation full contract support costs.   

48. The Secretary failed to pay the Nation no less than $59,787,412 in contract support 

costs due in FY 2006 through 2014.   

49. The Nation also lost an additional $34,352,661 as a result of this statutory violation. 

50. In order to remedy the Secretary’s breach of his statutory obligations, the Nation is 

entitled to damages of no less than $94,140,073, plus applicable interest and attorneys’ fees and 

costs, all as specifically prayed below. 

VII. PRAYER FOR RELIEF 

 WHEREFORE, the Muscogee (Creek) Nation prays that this Court grant the following 

relief: 

(a) A declaratory judgment that in FY 2006 through 2014 the Secretary acted in 
violation of the ISDEAA by failing to pay the Muscogee (Creek) Nation the full 
amount of contract support costs that the Nation was due under its contract with the 
Secretary; 
 

(b) A declaratory judgment that in FY 2006 through 2014 the Secretary breached his 
contracts with the Nation by failing to pay the Nation’s full contract support cost 
requirement;  
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(c) A money judgment of $94,140,073; 
 

(d) Interest for one year from the date each unpaid amount comprising the $94,140,073 
was due, as provided for under the Prompt Payment Act, 31 U.S.C. §§ 3901–3907;  
 

(e) Interest under the Contract Disputes Act, 41 U.S.C. §§ 7101–7109, from the date 
each claim was filed to the date of final payment made pursuant to a judgment of 
this Court;  

 
(f) Costs and attorneys’ fees incurred in pursuing this claim, as provided for under the 

Equal Access to Justice Act, 5 U.S.C. § 504; 28 U.S.C. § 2412; the ISDEAA, 25 
U.S.C. § 5331(c), and other applicable law; and  

 
(g) Such other monetary, declaratory and equitable relief as this Court may find to be 

just. 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
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STATEMENT REGARDING RELATED CASE(S) BEFORE THIS COURT 
 

 This action is not related to any previously filed case(s) in this Court. 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
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Respectfully submitted this 1st day of May 2018. 
 

/s/ Kevin Dellinger     
Kevin Dellinger, Attorney General 
OK Bar No. 15612 
Lindsay Dowell, First Assistant Attorney General 
OK Bar No. 30062 
MUSCOGEE (CREEK) NATION 
P.O. Box 580 
Okmulgee, OK 74447 
(918) 295-9720 
Fax: (918) 756-2445 
kdellinger@mcnag.com  
ldowell@mcnag.com 

 
Lloyd B. Miller  
DC Bar No. 317131 
SONOSKY, CHAMBERS, SACHSE,  
     ENDRESON & PERRY, LLP 
1425 K Street, N.W., Suite 600 
Washington, D.C. 20005 
(202) 682-0240 
Fax: (202) 682-0249 
lloyd@sonosky.net  
 
Rebecca A. Patterson 
AK Bar No. 1305028 
Pro hac vice admission pending 
SONOSKY, CHAMBERS, SACHSE,  
     MILLER & MONKMAN, LLP 
725 East Fireweed Lane, Suite 420 
Anchorage, AK 99503 
(907) 258-6377 
Fax: (907) 272-8332 
rebecca@sonosky.net 
 
Attorneys for Plaintiff 
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