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ISSUES PRESENTED FOR APPEALISSUES PRESENTED FOR APPEALISSUES PRESENTED FOR APPEALISSUES PRESENTED FOR APPEAL    

(1) Whether the Division of Hearings and 

Appeals' ("DHA") conclusions of law interpreting 

Wisconsin Statutes section 157.70 (the "Burial Sites 

Preservation statute")—an issue of first impression—

are entitled to any deference under Wisconsin Statutes 

section 227.57. 

The circuit court did not address the appropriate 

level of deference to which DHA's legal conclusions were 

entitled but recognized that there was "little, if any, 

precedent that [DHA] could use."  (R. 51 at 3, 

P-App. 0021.) 

The court of appeals did not address the proper 

level of deference because it recharacterized Wingra's 

legal question as a factual issue, to which it applied the 

more lenient substantial evidence test. 

(2) Whether DHA expanded the 

legislatively-defined scope of the Burial Sites 

Preservation statute by ignoring the plain language of 
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the statute requiring that interests to be considered on 

a permit to disturb    relate to the specific burial site or 

land at issue. 

The circuit court did not address this issue. 

The court of appeals did not address this issue. 

(3) Whether Wisconsin Statutes 

section 157.70(5)(c)2 implicitly allows DHA to apply a 

heightened burden only on the permit to disturb 

applicant's showing of its interests under the statute.  

The circuit court did not address this issue. 

The court of appeals did not directly address this 

issue, but stated that Wingra Redi-Mix, Inc. d/b/a 

Wingra Stone Company ("Wingra") did "not fully 

explain how the purported 'heightened' burden of proof 

tilted DHA's overall decision against" Wingra.  

(P-App. 0013.)   

(4) Whether Wisconsin Statutes 

section 157.70(5)(c)2 mandates that the public interest 
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be considered in all cases and as the first priority when 

assessing a permit to disturb. 

Answered by the circuit court:  Yes, "the interest 

of the public is the priority in the stepladder of factors 

to be considered."  (R. 51 at 4, P-App. 0022.)   

The court of appeals did not address this issue. 

(5) Whether DHA erroneously construed 

Wisconsin Statutes section 157.70(5)(c)2 as mandating 

an irrebuttable presumption of human remains and 

barring Wingra from presenting evidence of a lack of 

human remains at the burial site at issue in support of 

its petition for a permit to disturb.  

The circuit court did not address this issue. 

Answered by the court of appeals:  No, "[t]he issue 

of whether there are human remains in a burial site 

does not fall within the scope of a permit to disturb 

proceeding . . . ."  (P-App. 0017-0018.)   
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STATEMENT ON ORAL ARGUMENT AND STATEMENT ON ORAL ARGUMENT AND STATEMENT ON ORAL ARGUMENT AND STATEMENT ON ORAL ARGUMENT AND 
PUBLICATIONPUBLICATIONPUBLICATIONPUBLICATION    

This Court should grant oral argument and 

publish its decision.  This appeal involves issues that 

will likely clarify existing rules of law, are of 

substantial and continuing interest to the public, and 

may contribute to the legal literature by collecting case 

law or reciting legislative history. 

     



 5 

STATEMENT OF THE CASESTATEMENT OF THE CASESTATEMENT OF THE CASESTATEMENT OF THE CASE    

A.A.A.A. Nature of the Case.Nature of the Case.Nature of the Case.Nature of the Case.    

Administrative agencies are created by the 

legislature and therefore are limited to the authority or 

powers granted by the statutes under which they 

operate.  Wis. Ass'n of State Prosecutors v. Wis. Emp't 

Relations Comm'n, 2016 WI App 85, ¶ 16, 372 Wis. 2d 

347, 888 N.W.2d 237 (citing Kimberly-Clark Corp. v. 

Pub. Serv. Comm'n, 110 Wis. 2d 455, 461-62, 329 

N.W.2d 143 (1983)).  "An agency charged with 

administering a law may not substitute its own policy 

for that of the legislature."  Niagara of Wis. Paper 

Corp. v. DNR, 84 Wis. 2d 32, 48, 268 N.W.2d 153 (1978).  

The purpose of these principles is to provide for clear 

limitations on agency authority.  This restricted 

authority is critical, given that agencies are not 

accountable to the public in the same manner as elected 

legislative representatives.  See Hilton ex rel. Pages 

Homeowners' Ass'n v. Dep't of Nat. Res., 2006 WI 84, 
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¶ 67, 293 Wis. 2d 1, 717 N.W.2d 166 (Prosser, J., 

concurring) ("Property rights become tenuous when 

they are subject to largely unreviewable ad hoc 

decision-making—even by well-qualified, dedicated 

administrative officials."). 

This case demonstrates the harm that arises 

when an agency purports to exercise its statutory 

authority but does so in a manner that contravenes that 

statute from which its power is derived.  Here, DHA 

interprets the Burial Sites Preservation statute—a 

statute that by its very terms is limited to protecting 

"place[s] where human remains are buried"—such that 

it acts as a blanket protection of Native American effigy 

mounds.  Wis. Stat. § 157.70(1)(b).  This expansive 

interpretation not only extends the legislatively-granted 

protection well beyond its intended purpose, but further 

makes it virtually impossible for a land owner to obtain 
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the remedy provided by the legislature (i.e., a permit to 

disturb).   

Guidance from this Court on the proper 

interpretation of the Burial Sites Preservation statute 

will ensure that it is being implemented as intended 

(for the protection of burial sites that contain human 

remains).  Further, this guidance on the scope of the 

statute will protect applicants for permits to disturb by 

assuring that the balancing test under which such 

permits are considered is not an illusory exercise 

resulting in per se  protection of effigy mounds. 

B.B.B.B. Relevant Procedural History.Relevant Procedural History.Relevant Procedural History.Relevant Procedural History.    

Wingra applied to the Director of the State 

Historical Society ("SHS") for a permit to disturb a 

cataloged burial site.  SHS referred the matter to DHA 

as a contested case.  After making several preliminary 

rulings, including barring evidence of the lack of human 

remains at the cataloged burial site, DHA conducted an 

administrative hearing and issued a decision denying 
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Wingra's request for a permit to disturb a cataloged 

burial site.  DHA's decision is premised on DHA's 

interpretation of the Burial Sites Preservation statute, 

which is an issue of first impression.  Wingra sought 

judicial review of DHA's decision in the circuit court 

and the court of appeals pursuant to Wisconsin Statutes 

section 227.53.  This Court granted Wingra's Petition 

for Review on January 9, 2018.  Wingra's challenges to 

DHA's interpretation and application of the Burial Sites 

Preservation statute are currently before this Court. 

C.C.C.C. Statement of Facts.Statement of Facts.Statement of Facts.Statement of Facts.    

1.1.1.1. Background on Wingra.Background on Wingra.Background on Wingra.Background on Wingra.    

Wingra owns the Kampmeier Quarry, located in 

Blooming Grove, Wisconsin, on which it has operated a 

sand and limestone quarry since 1961.  (R. 19 at 1806, 

P-App. 0051.)  The quarry is approximately 57 acres.  

(R. 19 at 1608.)  Located within the quarry are 

remnants of effigy mounds—the Ward Mound Group 

(the "WMG").  (R. 19 at 1806, P-App. 0051.)  The WMG 
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consists of a bird effigy and a partial canine effigy.  (Id.)  

In December 1990, SHS designated the WMG as a 

cataloged burial site pursuant to Wisconsin Statutes 

section 157.70.  (Id.)  SHS did not provide notice to 

Wingra that its property had been cataloged until 3 

months later—in March 1991.  (R. 19 at 433-35.)  SHS 

did not provide Wingra with evidence of the presence of 

human remains in either mound.  It appears that the 

sole reason for placing the WMG in the catalog was that 

the mounds are "Indian burial mounds."  (R. 19 at 428.) 

Although SHS purported to catalog solely the 

mounds and a 5-foot buffer zone, it further fenced off an 

area totaling almost 3 acres, and asserted that Wingra 

could not disturb that entire area.  (R. 19 at 1607.)  As 

such, SHS' cataloging of the WMG has resulted in 

Wingra's inability to quarry in a sizeable portion of its 

property.   
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Since the designation of the WMG as a cataloged 

burial site in 1990, Wingra has continued quarrying 

operations around the WMG, but has, pursuant to SHS' 

interpretation of Wingra's statutory obligations, left the 

3 acres fenced off by SHS untouched.  (R. 19 at 1803; P-

App. 0048.)  There now exists a mesa-like structure in 

the quarry, which, as of the hearing in January 2014, 

was approximately 50-feet tall.  (R. 19 at 1609.)  Wingra 

cannot mine the materials outside of the fence on the 

mesa or at the base of the Kampmeier Quarry near the 

mesa.  (R. 19 at 1612-13.)   

2.2.2.2. Testing Indicates that the WMG Does Testing Indicates that the WMG Does Testing Indicates that the WMG Does Testing Indicates that the WMG Does 
Not Contain Human RemNot Contain Human RemNot Contain Human RemNot Contain Human Remains.ains.ains.ains.    

Because effigy mounds were used for both 

ceremonial purposes and burials, Wingra retained 

Dr. Dante Fratta, a professor of geological engineering 

at the University of Wisconsin-Madison and a civil and 

environmental engineer, as an expert to determine 

whether ground penetrating radar ("GPR") could detect 
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the existence of human remains at the WMG.  (R. 19 at 

1641, 1646.)  Dr. Fratta's testing identified three 

anomalies; however, upon further testing, he 

determined that these anomalies were not consistent 

with human remains.  (R. 19 at 1455.) 

Dr. Fratta's GPR analysis of the WMG identified 

three anomalies ranging in size from .3 to .5 meters in 

the body of the bird mound.  (R. 19 at 1446.)  However, 

GPR data cannot be used to determine the nature of the 

anomalies without additional information.  (Id.)  To that 

end, Dr. Fratta used magnetometer surveying to clarify 

the nature of the anomalies found in the GPR survey.  

(R. 19 at 1450.)  The magnetometer survey showed 

three anomalies at locations similar to those identified 

by GPR and further indicated the presence of 

ferromagnetic materials consistent with the presence of 

metal, fire pits, or other objects that yield magnetic 

anomalies.  (R. 19 at 1453.) 
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In an effort to further validate the hypothesis 

that the anomalies were not human remains, Dr. Fratta 

ran a numerical model, the results of which 

"correlate[d] with the presence of magnetic anomalies 

distributed within the bird's body from materials that 

have ferromagnetic properties different than human or 

animal remains."  (R. 19 at 1453-54.)  Based on these 

three tests, Dr. Fratta concluded that the anomalies 

identified did not match signatures associated with 

human or animal remains, but were more likely 

associated with inanimate metal objects.  (R. 19 at 

1455.)   

Despite this probative evidence indicating that 

the WMG does not contain human remains, Dr. Fratta 

noted that to conclusively determine the nature of the 

anomalies, other types of surveying, such as excavation, 

would be necessary.  (Id.)  Dr. Fratta's report was and 
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still is the only site-specific analysis presented 

regarding the prospect of human remains in the WMG. 

3.3.3.3. Wingra Requests Decataloging of the Wingra Requests Decataloging of the Wingra Requests Decataloging of the Wingra Requests Decataloging of the 
WMG or, in the Alternative, a Permit WMG or, in the Alternative, a Permit WMG or, in the Alternative, a Permit WMG or, in the Alternative, a Permit 
to Disturbto Disturbto Disturbto Disturb....    

Because Wingra could not mine the materials 

surrounding and underneath the mesa, on 

September 17, 2010, Wingra requested removal of the 

WMG from the catalog.  (R. 19 at 3-4.)  In the 

alternative, Wingra requested that SHS grant a permit, 

pursuant to Wisconsin Statutes section 157.70(5), to 

disturb the WMG.  (Id.)  The parties to this proceeding 

stipulated that the proceedings on the permit to disturb 

would be stayed until the proceedings on the request to 

decatalog were concluded.  (R. 19 at 73-75.) 

On October 18, 2012, SHS issued its Final 

Decision, denying Wingra's request to remove the WMG 

from the catalog.  (R. 19 at 84-102.)1  SHS found that 

                                         
1 The instant appeal relates only to DHA's denial of Wingra's 
request for a permit to disturb.  Wingra appealed SHS' decision 
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Wingra had not established that the WMG does not 

contain human remains and that such evidence could be 

available without disturbing the site.  (R. 19:99.)  

However, the options for discovering such evidence 

without disturbing the site were:  (1) establishing that 

the mounds were misidentified as prehistoric Indian 

mounds; or (2)  discovering that the site had been 

excavated or looted prior to cataloging.  (Id.)  

After SHS' denial of Wingra's request to 

decatalog, the proceedings on the permit to disturb 

moved forward.  SHS sent written notice to interested 

persons on the registry, established pursuant to 

Wisconsin Statutes section 157.70(2)(e).  The Ho-Chunk 

Nation (the "Ho-Chunk"), among others, objected.  

(R. 19 at 1532.)  Specifically, the Ho-Chunk objected to 

Wingra's request to disturb the WMG "whether human 

remains are known to be present there or not."  (Id.)  

                                                                                               
denying its request to decatalog the WMG, which is also currently 
before this Court.  See case no. 2014AP2498. 
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Given the objections, SHS referred the matter to DHA 

as a contested case.  (R. 19 at 1582-84.) 

4.4.4.4. Wingra Requests a Limited Permit to Wingra Requests a Limited Permit to Wingra Requests a Limited Permit to Wingra Requests a Limited Permit to 
Minimally DiMinimally DiMinimally DiMinimally Disturb the Three sturb the Three sturb the Three sturb the Three 
Anomalies at the WMG. Anomalies at the WMG. Anomalies at the WMG. Anomalies at the WMG.     

Prior to the hearing, Wingra filed a motion for a 

permit to minimally disturb three anomalies in the 

WMG to confirm, consistent with Dr. Fratta's report, 

that those anomalies were not human remains, a 

process referred to as "ground truthing."  (R. 19 at 

236-248.)2  Ground truthing involves some disturbance 

of the soil and cannot be conducted without a permit.  

(R. 19 at 626.) 

In its decision denying Wingra's request for a 

permit to minimally disturb, DHA asserted that "the 

presence of human remains is relevant to the 

de-cataloging procedure conducted by the SHS, not the 

proceeding before [DHA]."  (R. 19 at 628.)  Because 

                                         
2 In its Final Decision on Wingra's request to decatalog, SHS 
found that a request to disturb the WMG could not be considered 
in the decataloging proceeding.  (R. 19 at 377.) 
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DHA found that whether human remains were present 

at the WMG was irrelevant in this proceeding, DHA 

stated that such ground truthing would be used solely 

to collaterally attack SHS' decision to not decatalog the 

WMG.  (R. 19 at 629.) 

However, DHA did recognize the Catch-22 in 

which Wingra was caught.  DHA acknowledged that 

SHS' decision denying the request to decatalog did not 

make a conclusive finding regarding the presence of 

human remains at the WMG.  (R. 19 at 628.)  Instead, 

the evidence on which SHS relied merely suggested that 

there may be human remains in effigy mounds.  (Id.)  

Further, the question that remained unanswered, 

according to DHA, is "when and how Wingra can obtain 

permission for ground truthing."  (Id.) 

DHA further pointed out the paradox created by 

SHS, stating: 

Ground truthing supervised by a qualified 
archaeologist and under conditions imposed by the 
SHS on balance is a reasonable request.  The SHS 
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denied this request as part of the process to 
de-cataloge the site because it held that it did not 
have authority to grant the request.  It does appear 
paradoxical for it to now oppose the same request as 
part of the procedure before [DHA]. 

(R. 19 at 629.) 

Wingra moved for reconsideration and DHA again 

denied Wingra's motion for a permit to minimally 

disturb the three anomalies in the WMG.  (R. 19 at 

632-639, 661-675, 807-809.) 

Consistent with these decisions, DHA ruled prior 

to the January 2014 hearing that "the issue of whether 

human remains are present in the WMG is beyond the 

scope of the hearing to be conducted by [DHA]."  (R. 19 

at 1806, P-App. 0051.)  Wingra disagreed with this 

ruling and, at the beginning of the hearing, made an 

offer of proof regarding whether human remains are 

present in the WMG.  (R. 19:1604.)  The offer of proof 

includes Dr. Fratta's reports describing his surveys and 

testing and his conclusions discussed above in 

Section 2.  (R. 19 at 1421-1528.) 
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5.5.5.5. Testimony and Evidence Presented at Testimony and Evidence Presented at Testimony and Evidence Presented at Testimony and Evidence Presented at 
the DHA Hearing. the DHA Hearing. the DHA Hearing. the DHA Hearing.     

DHA held a hearing in this matter on January 13 

and 14, 2014.  The parties at the hearing were Wingra, 

SHS and the Ho-Chunk.3  Aside from the Ho-Chunk, 

the other "interested persons" that objected to Wingra's 

request for a permit to disturb did not further 

participate in these proceedings. 

(a)(a)(a)(a) Wingra Presented Evidence at Wingra Presented Evidence at Wingra Presented Evidence at Wingra Presented Evidence at 
the Hearing as to Its Interest in the Hearing as to Its Interest in the Hearing as to Its Interest in the Hearing as to Its Interest in 
the Land on Which the WMG is the Land on Which the WMG is the Land on Which the WMG is the Land on Which the WMG is 
Located.  Located.  Located.  Located.      

Wisconsin Statutes section 157.70(5)(c)2 outlines 

the analysis on a permit to disturb in a contested case 

before DHA.  Specifically, the statute provides: 

If a hearing is requested or determined to be 
necessary under subd. 1., the division of hearings 
and appeals in the department of administration 
shall conduct a hearing to determine whether the 
benefits to the permit applicant in disturbing the 
burial site or the land outweigh the benefits to all 
other persons shown on the registry under 
sub. (2)(e) to have an interest in not disturbing the 

                                         
3 The Ho-Chunk made a request to intervene in these proceedings, 
which Wingra opposed due to the Ho-Chunk's lack of an interest 
in the specific site at issue. (R. 19 at 218-224.)   
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burial site or the land.  If the division finds in favor 
of the applicant, the division shall issue a 
determination in favor of granting a permit to 
disturb a burial site or the land which is the subject 
of the hearing under this paragraph.  In making the 
determination, the division shall consider the 
interest of the public in addition to the interests of 
the parties.  If any of the following classes of 
interest are represented in the hearing, the division 
shall weight the interests in the following order of 
priority: 

a.   Direct kinship. 

b.   A cultural, tribal or religious affiliation. 

c.   A scientific, environmental or educational 
purpose. 

cm.   Historical and aesthetic significance of the 
burial site. 

d.   Land use. 

e.   A commercial purpose not related to land 
use, which is consistent with the purposes of this 
section. 

f.   Any other interest which the board deems to 
be in the public interest. 

Wis. Stat. § 157.70(5)(c)2. 

Wingra presented the testimony of four witnesses, 

each of whom provided testimony demonstrating the 

benefits to Wingra and the public in granting the 

permit to disturb the WMG. 
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Wingra presented evidence that granting the 

permit to disturb would benefit the public.  Robert 

Shea, the President of Wingra Stone Company, testified 

as to the public benefits that would be derived from 

granting the permit to disturb and allowing Wingra to 

quarry materials located under the WMG.  First, 

Wingra provides jobs for 50 people.  (R. 19 at 1614.)  

Wingra and its employees are dependent on the 

Kampeier Quarry, as it is Wingra's highest-producing 

quarry.  (Id.)  The Kampmeier Quarry became more 

critical to Wingra's operations after the resources at 

another Wingra quarry in the Fitchburg/Verona area 

became exhausted.  (R. 19 at 1608.)  Further, Wingra 

must rely heavily on existing operations, given the 

difficulty in opening new quarries in Dane County.  

(R. 19 at 1615.) 

Wingra's ability to quarry materials in Dane 

County is imperative to being able to provide material 
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for projects in the City of Madison and Dane County, 

especially given the significant growth in those areas 

over the past decades.  Mr. Shea elaborated on 

numerous projects in Dane County for which the 

Kampmeier Quarry provided the rock.  (R. 19 at 

1615-16.)  The Kampmeier Quarry's location allows it to 

reduce transportation costs and provide cost-effective 

materials for city and state agency projects.  (R. 19 at 

1616-17.)  Sourcing the materials from other quarries 

farther from the projects would increase the costs to the 

city and state agencies for these projects.  (Id.)  

Granting the permit to disturb would benefit the public 

by allowing Wingra to mine the material under the 

mesa, which is "high and dry," and thus some of the 

easiest material to remove from the quarry.  (R. 19 at 

1617.)  The ease of mining the high and dry material 

under the mesa would translate into lower costs for the 



 22 

city and county to purchase material for construction 

projects.  (Id.) 

As to any potential public benefit from touring or 

viewing the effigy mounds themselves, the mesa is 

inaccessible to the public and further precluded by mine 

safety and health laws.  (R. 19 at 1614.) 

Wingra also presented evidence of the land use 

benefits from disturbing the land at issue under sub (d).  

Wis. Stat. § 157.70(5)(c)2.d.  Mr. Shea testified as to 

Wingra's quarrying business and the detrimental effect 

the cataloged burial site has had on that business; 

specifically, Wingra's inability to mine on or near the 

mesa due to the possibility of disturbing the protected 

site.  (R. 19 at 1612-13.)  The materials under the 

WMG—roughly 1.5 million tons of minable material—

have a value of about $10 million when fully extracted 

and processed.  (R. 19 at 1617-19.) 
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Wingra also presented evidence that its interest 

in a commercial purpose for the land, not related to 

land use, would benefit from disturbing the land at 

issue under sub (e).  Wis. Stat. § 157.70(5)(c)2.e.  Kevin 

Meicher, a licensed commercial appraiser, testified that, 

although the highest and best use of the Kampmeier 

Quarry where the WMG is located is continued use as a 

quarry, once quarrying operations have ceased, the 

highest and best use would be residential or possibly 

commercial.  (R. 19 at 1650-51.)  Mr. Meicher further 

testified that the mesa on which the WMG sits would 

have a detrimental effect on the property's future use 

because he, in his expert opinion, could not see a 

development plan that would incorporate the mesa.  

(R. 19 at 1651.)  As such, granting the permit to disturb 

would benefit the future commercial purpose of the 

property. 
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Finally, Wingra presented evidence undermining 

the Ho-Chunk's assertion of a cultural, tribal or 

religious affiliation with the WMG.  Wingra's witness, 

Philip Salkin, is the President of and a Senior Scientist 

at a consulting firm that addresses cultural resource 

management.  (R. 19 at 1654.)  Mr. Salkin is also part of 

a group of archeologists who prepared the publication 

Wisconsin Archeology, and Mr. Salkin specifically 

contributed the chapter on south central and 

southeastern Wisconsin.  (R. 19 at 1658.)  Mr. Salkin 

testified that he is familiar with the WMG site.  (Id.)  

Mr. Salkin testified that not all mounds are the same 

and that they have very different meanings to the 

people who built them.  (R. 19 at 1660.) 

 Mr. Salkin's testimony established the lack of 

affiliation between the Ho-Chunk and the WMG: 

• the Ho-Chunk are not similar in terms of artifacts 
or in terms of social organization or substance to 
the WMG effigy mound builders; 
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• there was a 400-year hiatus between construction 
of the WMG mounds and the presence of any 
historic Native American people in the area, 
including the Ho-Chunk; and  

• there is no relationship between the Ho-Chunk 
(or their predecessor, the Oneota) and the effigy 
mound builders.   

(R. 19:1664-1666.) 4   

(b)(b)(b)(b) SHS and HoSHS and HoSHS and HoSHS and Ho----Chunk Witnesses Chunk Witnesses Chunk Witnesses Chunk Witnesses 
Fail to Provide Testimony Fail to Provide Testimony Fail to Provide Testimony Fail to Provide Testimony 
Specific to the WMG.Specific to the WMG.Specific to the WMG.Specific to the WMG.    

Rather than presenting evidence specifically 

related to the WMG as required by the Burial Sites 

Preservation statute, both SHS and the Ho-Chunk 

presented testimony as to their interests in preserving 

effigy mounds generally.  

Contrary to the clear language of the statute, 

SHS presented evidence related to effigy mounds 

generally rather than providing any evidence specific to 

the WMG.  This underscores SHS' fundamental 

                                         
4 Wingra also called Dr. Fratta as a witness.  (R. 19 at 1633-1649.)  
Dr. Fratta's testimony was limited due to DHA's prehearing 
determination that it would not address whether human remains 
were present at the WMG.   
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misunderstanding as to what the Burial Sites 

Preservation statute protects (burial sites where human 

remains are buried) and what it does not protect (all 

effigy mounds). 

Chip Brown, employed by SHS as a historic 

preservation specialist, testified generally as to the 

scientific, historic and educational importance of "any 

burial site that includes a prehistoric effigy mound."  

(R. 19 at 1685, 1696.)  Aside from this statement on the 

importance of effigy mounds, Mr. Brown did not provide 

testimony regarding any scientific, historic or 

educational importance specific to the WMG. 

SHS' second witness, Dr. Leslie Eisenberg, 

another employee of SHS, provided a general opinion on 

"[t]he scientific, historical and educational interest in 

Native American mounds."  (R. 19 at 1707, 1710.)  

Dr. Eisenberg testified that effigy mounds are a 

nonrenewable resource and many have been destroyed.  
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(R. 19 at 1712-13.)  Aside from Dr. Eisenberg's 

testimony as to the importance of effigy mounds 

generally, Dr. Eisenberg did not address the importance 

of the WMG specifically and further confirmed she was 

not testifying on the importance of the WMG as a burial 

site where human remains are located.  (R. 19 at 1722.) 

SHS' final witness, Robert Birmingham, a former 

SHS employee, began his testimony by conceding that 

he was not going to testify specifically as to the WMG 

and he "wanted to treat this in general as a situation 

where [he] could give expert testimony objectively on 

any kind of site including the [WMG]."  (R. 19 at 1727, 

1732.)  Mr. Birmingham provided a single piece of 

testimony that related directly to the WMG—he 

confirmed that at his deposition he testified that the 

WMG does not have a historical or aesthetic 

importance.  (R. 19 at 1754.)  Like Dr. Eisenberg, 

Mr. Birmingham emphasized the importance of 
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preserving effigy mounds.  (R. 19 at 1732.)  

Mr. Birmingham agreed with SHS counsel that "every 

burial site that includes a prehistoric effigy mound 

possesses . . . scientific importance . . .," and asserted 

that "all burial sites would be considered sacred."  (R. 9 

at 1731-33.)  However, this opinion appeared to conflate 

the terms effigy mound and burial site, despite 

Mr. Birmingham's later acknowledgment that not all 

effigy mounds are burial sites.  (R. 19 at 1743-44.) 

Like SHS, the Ho-Chunk presented evidence on 

the significance of effigy mounds generally, despite the 

applicable statute requiring the Ho-Chunk to 

demonstrate an affiliation with the WMG specifically.  

William Quackenbush, a Ho-Chunk tribal historic 

preservation officer, testified as to the importance of 

protecting effigy mounds.  (R. 19 at 1779.)  The 

Ho-Chunk's other witness, Dennis Funmaker, Sr., 

testified to the importance of any Native American 
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artifacts in the Four Lakes region of Wisconsin.5  (R. 19 

at 1768-72.)  However, Mr. Funmaker acknowledged 

that there was nothing in the Ho-Chunk's oral history 

that identified the Ho-Chunk with the WMG 

specifically.  (R. 19 at 1771-72.) 

6.6.6.6. DHA Denies Wingra's Request for a DHA Denies Wingra's Request for a DHA Denies Wingra's Request for a DHA Denies Wingra's Request for a 
Permit to Disturb.Permit to Disturb.Permit to Disturb.Permit to Disturb.    

On July 8, 2014, DHA issued its decision denying 

Wingra's request for a permit to disturb (the 

"Decision").  (R. 19 at 1803-1818, P-App. 0048-0063.)  

Wingra limits its discussion of the Decision to those 

portions that are specifically at issue in this appeal. 

(a)(a)(a)(a) DHA Interprets the Statute to DHA Interprets the Statute to DHA Interprets the Statute to DHA Interprets the Statute to 
Allow for Consideration of Allow for Consideration of Allow for Consideration of Allow for Consideration of 
Interests Related to Effigy Interests Related to Effigy Interests Related to Effigy Interests Related to Effigy 
Mounds Generally.Mounds Generally.Mounds Generally.Mounds Generally.    

Although the Burial Sites Preservation statute 

mandates that DHA weigh the interests in disturbing 

the burial site or land against benefits shown by those 

                                         
5 The Four Lakes region is the area around Madison that includes 
the following lakes:  Mendota, Wingra, Monona, and Waubesa.  
(R. 19 at 1662.) 
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that "have an interest in not disturbing the burial site 

or the land," DHA instead weighed Wingra's interests 

in disturbing the site against SHS' and the Ho-Chunk's 

interests in not disturbing effigy mounds generally.  

Wis. Stat. § 157.70(5)(c)2.  Specifically, DHA found that 

three interests weighed against granting the permit 

based on interests in effigy mounds generally (cultural, 

tribal or religious affiliation; scientific, environmental 

or educational purpose; and historical significance of 

the burial site). 

DHA's Decision does not contain any findings 

relating to a religious and tribal affiliation between the 

Ho-Chunk and the WMG.  Instead, DHA finds a 

religious and tribal affiliation based on the Ho-Chunk's 

affiliation with Native American features, including 

effigy mounds, in the Four Lakes region generally.  

(R. 19 at 1809, P-App. 0054.)  DHA's Decision does not 
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contain evidence of any affiliation between the 

Ho-Chunk and the land at issue in this proceeding. 

Similarly, the Decision does not have, nor does 

the hearing testimony support, findings specific to the 

WMG as to the "scientific, environmental or educational 

purpose" interest and the "historical and aesthetic 

significance of the burial site."  (R. 19 at 1811-12, 

P-App. 0056-0057.)  DHA found that there is a 

"scientific or educational value in being able to view an 

extant effigy mound and that "effigy mounds have 

historic significance as a link to Wisconsin's prehistoric 

past."  (Id.)  DHA does not provide any further factual 

support for its conclusion that the WMG, specifically, 

has historical value.  Instead, DHA found support for 

these interests based on testimony relating to effigy 

mounds generally. 
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(b)(b)(b)(b) DHA's Imposition of a DHA's Imposition of a DHA's Imposition of a DHA's Imposition of a 
Heightened Burden on Wingra.Heightened Burden on Wingra.Heightened Burden on Wingra.Heightened Burden on Wingra.    

As noted above, DHA interpreted the standard for 

showing an interest in the specific burial site or land at 

issue to allow those opposing the permit to disturb to 

simply show an interest in effigy mounds or an entire 

region of Wisconsin generally.  However, despite the 

lenience in the required showing for opponents of the 

permit, DHA did just the opposite with Wingra by 

requiring that Wingra show not only interests specific 

to the land at issue but also added a component of 

immediacy to its showing. 

DHA applied a heightened standard to Wingra 

when it declined to consider Wingra's commercial 

purpose interest, stating it was too remote or 

speculative.  (R. 19 at 1812, P-App. 0057.)  DHA held 

that it would not weigh the commercial purpose 

interest, despite Wingra's expert testifying that he 

could not foresee a development post-quarrying that 
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incorporated the mesa, because, in DHA's view 

(unsupported by any testimony whatsoever), "one would 

expect that a residential subdivision could be developed 

without disturbing" the mesa.  (Id.)  DHA then stated 

that if, in the future, it is confirmed that a residential 

subdivision could not be developed with the mesa, 

Wingra could reapply for a permit to disturb.  (Id.) 

(c)(c)(c)(c) DHA Did Not Consider the DHA Did Not Consider the DHA Did Not Consider the DHA Did Not Consider the 
Public Interest.Public Interest.Public Interest.Public Interest.    

Although Wingra demonstrated the public 

benefits of jobs and well-located, cost-effective materials 

for Dane County construction projects, DHA found that 

this showing was insufficient to warrant the 

consideration of the public interest.  Instead, DHA 

raised the bar so that Wingra was required to show that 

it needed to mine the material under the mesa and that 

without this material, its business would be in jeopardy.  

(R. 19 at 1813, P-App. 0058.)  Similarly, DHA claimed 

that Wingra's evidence that additional space for 
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quarrying would create jobs was not sufficient, and 

instead required Wingra to show that without the 

permit, it would be required to reduce its workforce.  

(Id.)  Because of the heightened burden imposed on 

Wingra, DHA found that Wingra did not show a 

sufficiently significant public benefit to even be 

considered in the balancing test.  (R. 19 at 1816, 

P-App. 0061.) 

(d)(d)(d)(d) DHA Determined that There is DHA Determined that There is DHA Determined that There is DHA Determined that There is 
an Irrebuttable Presumption an Irrebuttable Presumption an Irrebuttable Presumption an Irrebuttable Presumption 
that the Site at Issue is a Burial that the Site at Issue is a Burial that the Site at Issue is a Burial that the Site at Issue is a Burial 
Site.Site.Site.Site.    

As discussed above, prior to the hearing, DHA 

found that whether the WMG contained human 

remains was beyond the scope of these proceedings.  

DHA reiterated this finding in its Decision, stating, 

"[f]or purposes of this proceeding, the site is presumed 

to contain human remains. . . ."  (R. 19 at 1810, P-App. 

0055.)  DHA does not cite any authority for this 

presumption. 



 35 

7.7.7.7. Wingra's Appeal Efforts before the Wingra's Appeal Efforts before the Wingra's Appeal Efforts before the Wingra's Appeal Efforts before the 
CircuCircuCircuCircuit Court.it Court.it Court.it Court.    

On August 7, 2014, Wingra filed a Petition for 

Judicial Review of DHA's Decision in Dane County.  

(R. 1.)  On May 6, 2015, the circuit court issued an oral 

ruling reversing DHA's Decision and remanding the 

matter back to DHA with instructions regarding proper 

application of the statute.  (R. 51 at 25-26, 

P-App. 0043-0044.) 

The court addressed two errors.  First, as to the 

consideration of the public interest, the court held that 

"the interest of the public is the priority in the 

stepladder of factors to be considered" and that the 

Decision, in weighing the relevant factors, "misses 

interest of the public."  (R. 51 at 4, 7, P-App. 0022, 

0025.)  Second, the court noted that DHA's application 

of the test "didn't follow the directives of the statute," 

given that DHA needed to balance the interests and 
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assign a weight to each interest.  (R. 51 at 9-10, 

P-App. 0027-0028.) 

The court then entered a final Order on the 

Petition for Review on May 7, 2015, incorporating the 

substance of its oral ruling the day prior.  (R. 46, 

P-App. 0046-0047.) 

8.8.8.8. Wingra's Appeal Efforts before the Wingra's Appeal Efforts before the Wingra's Appeal Efforts before the Wingra's Appeal Efforts before the 
Court of Appeals.Court of Appeals.Court of Appeals.Court of Appeals.    

The parties filed cross-appeals following the 

circuit court's Order on the Petition for Review, which 

were consolidated into a single appeal. 

On July 31, 2017, the court of appeals reversed 

the circuit court and affirmed DHA's Decision denying 

Wingra's petition for a permit to disturb in Wingra 

Redi-Mix, Inc., v. State Historical Society of Wisconsin, 

Case Nos. 2015AP1632, 2015AP1844, 2017 WL 3228611 

(Wis. Ct. App. July 31, 2017) (unpublished).  

(P-App. 0018.)  The court of appeals' decision stated 

that it identified and rejected each of Wingra's 
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arguments.  (P-App. 0003.)  However, the court of 

appeals did not, in fact, address Wingra's legal 

arguments because it characterized those arguments as 

factual disputes. 

On August 30, 2017, Wingra petitioned this Court 

for review, which it granted on January 9, 2018. 

ARGUMENTARGUMENTARGUMENTARGUMENT    

I.I.I.I. DHA's Interpretation and Application of the DHA's Interpretation and Application of the DHA's Interpretation and Application of the DHA's Interpretation and Application of the 
Burial Sites Preservation Statute Must Be Burial Sites Preservation Statute Must Be Burial Sites Preservation Statute Must Be Burial Sites Preservation Statute Must Be 
Reviewed Reviewed Reviewed Reviewed DeDeDeDe    NovoNovoNovoNovo....    

De novo review is required for each of the 

questions of law presented here.  Wingra seeks review 

of DHA's interpretation and application of the Burial 

Sites Preservation statute—an issue of first 

impression—in an area in which DHA has no 

experience or expertise that would render it appropriate 

to be the final arbiter of the bounds of that statute.  

Instead, this Court, elected by the public and bearing 

the responsibility of deciding what the law is, is the 

appropriate tribunal for making such a determination.  
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See Cty. of Dane v. LIRC, 2009 WI 9, ¶ 19, 315 Wis. 2d 

293, 759 N.W.2d 571.   

Wisconsin Statutes chapter 227 governs 

administrative procedure and review, and it is under 

this chapter, specifically section 227.52, that Wingra 

seeks review of DHA's decision.  In reviewing a 

chapter 227 appeal, this Court reviews DHA's decision, 

not the decisions of the court of appeals or the circuit 

court.  See Cty. of Dane, 315 Wis. 2d 293, ¶ 14. 

Under Wisconsin Statutes section 227.57(11), 

"[u]pon review of an agency action or decision affecting 

a property owner's use of the property owner's property, 

the court shall accord no deference to the agency's 

interpretation of law if the agency action or decision 

restricts the property owner's free use of the property 

owner's property."  Here, it is undisputed that DHA's 

denial of Wingra's permit to disturb has resulted in a 

restriction on Wingra's ability to use its property. 
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Further, each of the substantive issues for review 

addresses DHA's interpretation of the Burial Sites 

Preservation statute: 

• Did DHA erroneously interpret the statute 

by allowing for consideration of evidence 

related to effigy mounds generally as 

opposed to specifically related to the WMG; 

• Did DHA erroneously interpret the statute 

by imposing a heightened burden solely on 

the permit applicant; 

• Did DHA erroneously interpret the statute 

to not mandate priority consideration of the 

public interest; and 

• Did DHA erroneously interpret the statute 

to include an irrebuttable presumption that 

the WMG contains human remains. 

As such, DHA's interpretation of the Burial Sites 

Preservation statute should not be afforded any 
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deference.  To the extent that any of the issues for 

review do not fall under sub (11), they are similarly 

questions of law, as they involve the application of a 

statute to undisputed facts.6  Doering v. LIRC, 187 

Wis. 2d 472, 476, 523 N.W.2d 142 (Ct. App. 1994). 

If the issues are reviewed as conclusions of law 

subject to Wisconsin Statutes section 227.57(5),7 a 

critical threshold element of this Court's review is 

determining whether DHA's interpretation and 

application of the Burial Sites Preservation statute is 

entitled to any deference.  Correctly assessing the level 

                                         
6 An equally important element of appellate review is 
distinguishing between questions of law and fact.  See Gaugert v. 
Duve, 217 Wis. 2d 164, 175-76, 579 N.W.2d 746 (Ct. App. 1998) 
(when reviewing a mixed question of law and fact, the first step is 
to "separate the factual determinations from the conclusions of 
law and apply the appropriate standard of review to each").  
Improper classification of legal questions as factual issues results 
in the application of the more lenient substantial evidence test.  
Here, the court of appeals characterized the issues on appeal as 
factual issues and, consequently, afforded excessive deference to 
DHA and did not provide a meaningful review of DHA's 
conclusions of law.  

7 Where an agency erroneously interprets a provision a law, this 
Court may modify the agency action where a correct 
interpretation compels a particular action.  Wis. Stat. § 227.57(5). 
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of deference to which an agency's legal conclusion is 

entitled is crucial, as it sets the level of judicial 

scrutiny.   

In its assessment of an agency's legal conclusions, 

the court applies one of three levels of deference to the 

agency's interpretation:  (A) great weight; (B) due 

weight; or (C) de novo review.  Racine Harley-Davidson, 

Inc. v. State, Div. of Hearings & Appeals, 2006 WI 86, 

¶ 12, 292 Wis. 2d 549, 717 N.W.2d 184.   

To warrant great weight deference, the 

legislature must have charged the agency with 

administration of the statute at issue.  Id. ¶ 10.  Here, 

the agency whose decision is at issue is DHA, which 

has, at most, adjudicative authority over certain 

disputes arising under the Burial Sites Preservation 

statute.  See Wis. Stat. § 157.70(5)(c)2.  DHA does not, 

however, administer the statute.  As such, DHA's 
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determinations are not entitled to great weight 

deference.  

"Due weight deference is appropriate when the 

agency has some experience in an area, but has not 

developed the expertise which necessarily places it in a 

better position to make judgments regarding the 

interpretation of the statute than a court."  UFE Inc. v. 

LIRC, 201 Wis. 2d 274, 286, 548 N.W.2d 57 (1996).  

This court has recognized that when a hearing 

examiner does not rely on precedent, the decision 

demonstrates an agency's lack of experience and 

indicates that the question is one of first impression.  

See Kelley Co. v. Marquardt, 172 Wis. 2d 234, 245-26, 

493 N.W.2d 68 (1992). 

Here, DHA's Decision is not entitled to "due 

weight" deference because DHA has no experience or 

expertise that would put DHA in a better position than 

this Court to interpret the Burial Sites Preservation 
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statute.  Tellingly, DHA's Decision noted that none of 

the parties cited legal authority in support of their 

interpretation and DHA did not cite to precedent or 

rules of SHS in rendering its conclusions of law 

interpreting Wisconsin Statutes section 157.70.8   

Moreover, Wisconsin courts have repeatedly held 

that DHA's decisions are not entitled to deference, given 

the lack of experience in administering the various 

statutory programs.  See Wis. Comm'r of Ins. v. Fiber 

Recovery, Inc., 2004 WI App 183, ¶ 15, 276 Wis. 2d 495, 

687 N.W.2d 755; Artac v. Wis. Dep't of Health & Family 

Servs., 2000 WI App 88, ¶ 13, 234 Wis. 2d 480, 610 

N.W.2d 115; Roehl Transp., Inc. v. Wis. Div. of 

Hearings & Appeals, 213 Wis. 2d 452, 461, 570 N.W.2d 

864 (Ct. App. 1997).  Moreover, there is no evidence 

that DHA had any experience or expertise that justifies 

                                         
8 The circuit court similarly recognized the lack of precedent 
available to DHA in making its determination.  (R. 51 at 3, 
P-App. 0021 ("I sympathize with the ALJ because there's little, if 
any, precedent that he could use.").) 
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the application of any deference to its decision at issue 

in this case.9  

Further underscoring the need to review DHA's 

legal interpretations de novo is DHA's failure to provide 

an articulated interpretation of the Burial Sites 

Preservation statute.  See Operton v. LIRC, 2017 WI 

46, ¶ 23, 375 Wis. 2d 1, 894 N.W.2d 426 (level of 

deference is inconsequential where the agency did not 

provide an articulated interpretation of the statute 

being applied).  For example, as discussed in detail 

below, DHA's decision expands the Burial Sites 

Preservation statute by interpreting it to broadly 

provide protection to all effigy mounds.  However, 

nowhere in DHA's decision does it provide a basis or 

legal support for expanding the statute beyond the 

express statutory language.  Because DHA fails to 

                                         
9 SHS conceded this point when it stated in its Contested Case 
Referral to DHA that "no hearings of this nature have been 
previously conducted."  (R. 19 at 7.) 



 45 

provide a reasoned basis for its interpretation, this 

Court should not afford any deference to DHA's 

interpretation.  

Reviewing DHA's determination de novo is 

required under the statute and ensures that petitioners, 

like Wingra, receive meaningful review from the courts.  

Further, such judicial scrutiny is of the utmost 

importance in cases like the instant action, where the 

decision of an agency (unelected by the public and 

interpreting a statute without the benefit of precedent) 

resulted in a substantial impairment of private 

property rights. 

II.II.II.II. DHA Erred By Misapplying The BDHA Erred By Misapplying The BDHA Erred By Misapplying The BDHA Erred By Misapplying The Burial Sites urial Sites urial Sites urial Sites 
Preservation Statute To Provide Blanket Preservation Statute To Provide Blanket Preservation Statute To Provide Blanket Preservation Statute To Provide Blanket 
Protection to Effigy Mounds.Protection to Effigy Mounds.Protection to Effigy Mounds.Protection to Effigy Mounds.    

The Burial Sites Preservation statute is 

unambiguous in that its protections extend only to 

burial sites "where human remains are buried."  Wis. 

Stat. § 157.70(1)(b).  Expansion of the scope of these 

protections to all effigy mounds—regardless of whether 
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they are burial sites—is a clear example of agency 

overreach.  Agencies cannot substitute their own 

priorities—such as the preservation of effigy mounds—

for those promulgated by the elected legislature. 

A.A.A.A. DHA Improperly Conflates the Terms DHA Improperly Conflates the Terms DHA Improperly Conflates the Terms DHA Improperly Conflates the Terms 
"Burial Site" and "Effigy Mound" to Expand "Burial Site" and "Effigy Mound" to Expand "Burial Site" and "Effigy Mound" to Expand "Burial Site" and "Effigy Mound" to Expand 
the Protections of the Burial Sites the Protections of the Burial Sites the Protections of the Burial Sites the Protections of the Burial Sites 
Preservation Statute.Preservation Statute.Preservation Statute.Preservation Statute.    

Where the language is unambiguous, statutory 

construction begins and ends with the plain language of 

the statute.  State ex rel. Kalal v. Circuit Court for 

Dane Cty., 2004 WI 58, ¶ 45, 271 Wis. 2d 633, 681 

N.W.2d 110.  Legislative intent is embodied by the 

statutory language.  Id.  Courts further consider the 

context in which the language is used, including 

viewing the language in relation to surrounding or 

closely-related statutes.  Id. ¶ 46. 

The plain language of the Burial Sites 

Preservation statute requires DHA to "determine 

whether the benefits to the permit applicant in 
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disturbing the burial site or the land outweigh the 

benefits to all other persons shown on the registry 

under sub. (2)(e) to have an interest in not disturbing 

the burial site or the land."  Wis. Stat. § 157.70(5)(c)2 

(emphasis added).  The statute, therefore, expressly 

requires an interest in the burial site or the land at 

issue—here, the WMG—and not a class of burial sites 

or effigy mounds generally.  

Despite the unambiguous language in the statute 

providing protections to "burial sites" and clear 

evidence that all effigy mounds are not burial sites, 

DHA interprets the Burial Sites Preservation statute in 

a manner that conflates effigy mounds and burial sites 

by granting blanket protection to effigy mounds. 

The statute cannot be interpreted to equate the 

terms effigy mound and burial site.  First, the statute—

on its face—does not provide any protection for effigy 

mounds.  Second, the only arguable reference to "effigy 



 48 

mounds" appears in the administrative regulations, 

which provide that prehistoric Indian mounds, a type of 

grave marker, may be an indicator of a burial.  Wis. 

Admin. Code §§ HS 2.02(8), 2.03(2)(a). 

Not only does the statute not support equating 

effigy mounds and burial sites, but SHS' own research 

does not support this.  A study conducted by SHS of 

effigy mounds in Wisconsin concluded that only 47% 

were positive for human remains, and excavation of 586 

mounds (including mounds other than effigy mounds 

such as conical and linear mounds) in Wisconsin 

revealed only 61% were positive for human remains.  

(R. 19 at 257-58.)  As such, there is no basis for 

equating effigy mounds with burial sites. 

B.B.B.B. DHA Improperly Interpreted the Statute to DHA Improperly Interpreted the Statute to DHA Improperly Interpreted the Statute to DHA Improperly Interpreted the Statute to 
Permit General Evidence Instead of Specific Permit General Evidence Instead of Specific Permit General Evidence Instead of Specific Permit General Evidence Instead of Specific 
Evidence.Evidence.Evidence.Evidence.    

DHA's second error is interpreting the Burial 

Sites Preservation statute to allow the parties to 
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present general evidence as opposed to specific evidence 

of an interest related to the WMG. 

The statute is clear that, on a permit to disturb, 

evidence specific to the burial site at issue must be 

presented.  Wis. Stat. § 157.70(5)(c)2.  Had the 

legislature intended for DHA to consider interests in 

effigy mounds or even burial sites generally, the 

legislature could and would have used broader 

language. 

For example, in the same statute, when defining 

the registry of interested persons, the legislature not 

only included persons in the registry that have an 

interest in specific cataloged burial sites, but also those 

who have an interest in a "class of cataloged burial 

sites . . . ."  Wis. Stat. § 157.70(2)(e).  The broader scope 

for inclusion on the registry is logical where the goal is 

to ensure any potentially interested person receives 

notice and can thus determine if they want to 
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participate in such proceedings.  An inclusive registry 

means that persons on the registry may receive notice 

of a request to disturb a site, even though their interest 

in the site does not warrant an objection or further 

participation. 

In the instant case, twenty persons on the 

registry received notice of Wingra's request for a permit 

to disturb.  (R. 19 at 32.)  Of those twenty, only four 

objected.  (R. 19 at 9.)10 

Rather than require that SHS and the Ho-Chunk 

present evidence specific to the purported burial site at 

issue, DHA interpreted the statute to allow SHS and 

the Ho-Chunk to make a showing of interests in burial 

sites or effigy mounds generally.  This interpretation of 

the statute is in blatant disregard of the plain language 

and drastically expands the protections as defined by 

the legislature.  Further, the effects of DHA's erroneous 

                                         
10 Not all persons that lodged an objection to Wingra's petition 
participated in these proceedings. 
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interpretation are exacerbated because it affects the 

three interests that DHA concluded weighed against 

granting the permit to disturb (cultural, tribal or 

religious affiliation; scientific, environmental or 

educational purpose; and historical significance of the 

burial site). 

1.1.1.1. DHA Equated the HoDHA Equated the HoDHA Equated the HoDHA Equated the Ho----Chunk's Chunk's Chunk's Chunk's 
Interest in Effigy Mounds Generally Interest in Effigy Mounds Generally Interest in Effigy Mounds Generally Interest in Effigy Mounds Generally 
with an Interest in the WMG.with an Interest in the WMG.with an Interest in the WMG.with an Interest in the WMG.    

DHA's improper expansion of the Burial Sites 

Preservation statute resulted in a finding of a cultural, 

tribal or religious affiliation does not satisfy the 

statute's requirement that this interest relate to the 

specific burial site or land at issue.  In support of its 

legal conclusion that a cultural, tribal or religious 

affiliation exists between the Ho-Chunk and the WMG, 

DHA found that the Ho-Chunk have an interest in 

effigy mounds generally or, even more broadly, in the 

Four Lakes region generally.  DHA noted: 
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The Ho-Chunk view the Four Lakes region as their 
ancestral land.  Dennis Funmaker, a Ho-Chunk 
elder, testified that he considers all Native 
American peoples identified by archeologists as 
occupiers of the Four Lakes region as ancestors of 
the Ho-Chunk (tr. pp. 172 3).  Even if one discounts 
the Ho-Chunk oral history because of a lack of 
physical evidence to support their presence during 
the effigy mound building time period, a cultural, 
tribal, and religious affiliation has developed 
between the Ho-Chunk and the WMG.  [...]  The 
Ho-Chunk consider all Native American features in 
the Four Lakes region as part of their heritage and 
view it as their duty to preserve them. 

(R. 19 at 1809.) 

DHA's Decision equates a finding of a purported 

affiliation with effigy mounds or the Four Lakes region 

generally with an affiliation with the WMG specifically.  

As discussed above, there is no basis in the statute for 

finding a cultural, tribal or religious affiliation unless 

this affiliation is demonstrated with the specific land at 

issue.  Testimony as to effigy mounds generally does not 

constitute evidence related to a specific effigy mound, as 

allowing proof in this manner permits a party to 

circumvent the express requirements of the statute. 
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The evidence presented at the hearing 

establishes, at most, an affiliation with effigy mounds 

generally and contains no evidence of a relationship 

between the Ho-Chunk and the WMG.  The Ho-Chunk's 

witness conceded: 

MR. RODER:  And in your oral history is there 
anything, and when I say you I mean the 
Ho-Chunk, in the oral history of the Ho-Chunk, is 
there anything that specifically, that you are aware 
of, that identifies them with the Ward Mound 
Group? 

MR. FUNMAKER:  Not specifically the Ward 
Mound Group, but I guess all mounds are sacred to 
the Ho-Chunk people and specifically any land 
around the Four Lakes is sacred to us.  I mean, all 
the lands is sacred to us, but specifically the Four 
Lakes near Madison. 

(R. 19 at 1771-72.) 

DHA's application of the Burial Sites 

Preservation statute is erroneous because it permitted a 

showing of an affiliation with effigy mounds generally 

to qualify as a showing of an affiliation with the WMG.  

There is no statutory support for this expansive 

interpretation of the statute, as it contradicts the 

express language of the statute.  As such, DHA's finding 
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of a cultural, tribal or religious affiliation with the 

WMG must be reversed. 

2.2.2.2. DHA Similarly Equated SHS' DHA Similarly Equated SHS' DHA Similarly Equated SHS' DHA Similarly Equated SHS' 
Interests in Effigy Mounds Generally Interests in Effigy Mounds Generally Interests in Effigy Mounds Generally Interests in Effigy Mounds Generally 
with an Interest in the WMG.with an Interest in the WMG.with an Interest in the WMG.with an Interest in the WMG.    

DHA's erroneous interpretation of the statute 

allowed SHS to demonstrate its interests to be weighed 

under the Burial Sites Preservation statute by showing 

an interest in effigy mounds generally, contrary to the 

statute.  In its decision, DHA acknowledged that, rather 

than an interest in the WMG, DHA was considering 

SHS' "interest in preserving a link to Wisconsin's 

prehistoric past."  (R. 19 at 1814; P-App. 0059.)  The 

evidence presented at the hearing supports that SHS' 

interests (the "scientific, environmental or educational 

purpose" interest and the "historical and aesthetic 

significance of the burial site") do not relate to the 

WMG but instead relate to preservation of effigy 

mounds generally. 
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SHS did not provide any evidence as to the 

scientific importance of the WMG as a purported burial 

site.  The testimony presented by SHS emphasized the 

scientific benefits of effigy mounds as a group rather 

than the WMG specifically.  (R: 19 at 1712, 1732 (both 

of SHS's witnesses testified that "every burial site that 

includes a prehistoric effigy mound possesses scientific 

or archeological importance").)  However, there was no 

showing of a scientific or educational value specific to 

the WMG. 

Likewise, DHA's basis for finding a historical 

significance boils down to an improper decision to 

protect all effigy mounds, stating, "[a]ll remaining effigy 

mounds have historic significance as a link to 

Wisconsin's prehistoric past."  (R. 19 at 1812, P-App. 

0057.)  DHA did not attempt to evaluate the historical 

significance of the WMG specifically.  More critically, 

SHS's witness, Mr. Birmingham, a former archeologist 
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with SHS, admitted in his deposition that there was no 

historical or aesthetic significance specific to the WMG.  

(R. 19 at 1754.)  Instead, Mr. Birmingham conceded 

that he was not going to testify specifically as to the 

WMG and he "wanted to treat this in general as a 

situation where [he] could give expert testimony 

objectively on any kind of site including the [WMG]."  

(R. 19 at 1732.)  As such, he testified generally as to 

effigy mounds. 

DHA's interpretation of the statute and its 

subsequent application to the facts in the instant case 

cannot stand.  The plain language of the statute 

expressly requires that DHA determine whether an 

affiliation with the burial site or the land at issue 

exists.  DHA's interpretation, however, allows 

consideration of interests beyond those related to the 

specific burial site or land at issue and demonstrates a 

clear desire to expand the statute beyond its intended 
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purpose and into a blanket preservation of effigy 

mounds.  While the Burial Sites Preservation statute 

provides certain protections for burial sites where 

human remains are buried, it does not provide 

protection for effigy mounds generally.  DHA recognized 

this during the hearing, as shown in the following 

exchange: 

WINGRA COUNSEL:  If, Your Honor, I would like 
a little clarification.  Based on a good portion of the 
opening statement of Mr. Bellavia and the opening 
statement of Attorney Maki-Wallander, it seems to 
me that they're trying to make the issue here the 
preservation of effigy mounds.  I understand the 
statute to be about the preservation of burial sites.  
We may be assuming it’s a burial site, but I don't 
believe the question that is before you is the value 
of the effigy mounds.  The question that is before 
you is whether, assuming it’s a burial site, this has 
to be preserved.  I don't know if this is the time to 
ask you to decide that question, but I definite think 
it’s a question that needs to be decided as part of 
this proceeding.  That said, I'm prepared to call my 
first witness. 

DHA:   No, it definitely is . . . I mean, I mean I can 
appreciate that there's, that there is scientific, 
historical, religious, cultural interest that would 
preserve effigy mounds in general, but this is 
specifically whether it’s a burial site.  That's the 
issue for hearing, so . . ." 

 
(R. 19 at 1604.)   
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Under Wisconsin Statutes section 157.70(5)(c)2, 

DHA is entitled to assess whether a permit to disturb 

the specific site should be issued.  Despite recognizing 

the limits on its authority as determined by the 

legislature, DHA's interpretation—allowing 

consideration of interests that relate to effigy mounds 

generally—relaxes the burden on those contesting the 

permit to disturb and allows DHA to deny permits to 

disturb that would otherwise be appropriate.  DHA's 

interpretation leads to a per se preclusion of granting 

permits to disturb on any site with an effigy mound—a 

preclusion not supported by the language in the statute.  

The legislature's balancing test is meaningless when 

one side—and only one side—is permitted to present 

evidence that is only tangentially related to the permit 

application at issue but considered as conclusive.  

DHA's interpretation of the statute to greatly increase 
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its authority must be corrected to ensure that the 

legislative purpose of the statute is fulfilled. 

Wingra requests that this Court reverse DHA's 

interpretation of the Burial Sites Preservation statute 

and clarify that the statute requires a showing of an 

interest specific to the site at issue.  Further, based on 

this correct interpretation of the statute and the 

evidence in the record, Wingra further requests that the 

Court order DHA to grant its permit to disturb.  See 

Wis. Stat. § 227.57(5),(9). 

III.III.III.III. DHA Improperly Applied the Statute by Imposing DHA Improperly Applied the Statute by Imposing DHA Improperly Applied the Statute by Imposing DHA Improperly Applied the Statute by Imposing 
a Heightened Burden Solely on the Permit a Heightened Burden Solely on the Permit a Heightened Burden Solely on the Permit a Heightened Burden Solely on the Permit 
Applicant.Applicant.Applicant.Applicant.    

Rather than blindly protect burial sites at all 

costs, the Burial Sites Preservation statute balances the 

interests of the landowners that own the private land 

which may contain a burial site with those claiming an 

interest in the same burial site.  This is achieved via the 

balancing test set forth in the statute. 
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DHA recognized this when it stated in its 

Decision:  "all represented interests shall be considered 

and [DHA] is required to balance the competing 

interest[s] and determine the fairest result."  (R. 19 at 

1813, P-App. 0058.)  DHA further acknowledged that 

this manner of balancing prevents "a relatively 

insignificant benefit of a high priority interest" from 

"tak[ing] precedence over a substantial benefit to a 

lower priority interest."  (Id.)  However, DHA then 

proceeded to ignore these statements when it applied a 

heightened burden solely to the permit applicant, which 

prevented a fair balancing of the competing interests 

and resulted in a general interest in preserving all 

effigy mounds taking priority over Wingra's specific 

evidence of benefits of granting the permit to disturb 

the WMG. 

The Burial Sites Preservation statute only 

requires that the permit applicant demonstrate the 
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benefits of disturbing the land or burial site.  Wis. Stat. 

§ 157.70(5)(c)2.  However, under the heightened 

standard imposed by DHA, Wingra was not only 

required to show benefits of granting the permit but, to 

even warrant consideration, that its demonstrated 

benefits were immediate.  DHA's application of the 

statutory test in this manner undermines the 

legislatively-authorized balancing test by making it 

virtually impossible for Wingra to demonstrate that its 

interests are entitled to consideration. 

Specifically, DHA declined to consider Wingra's 

commercial purpose interest, stating it was too remote 

and  speculative.  (R. 19 at 1812, P-App. 0057.)  

However, Wingra demonstrated a commercial purpose 

interest weighing in favor of the permit to disturb, as 

its expert provided undisputed testimony that there 

could be no development post-quarrying that 

incorporated the mesa. 
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Rather than consider this interest, DHA instead 

speculated, without any support from the record, that 

"one would expect that a residential subdivision could 

be developed without disturbing" the mesa.  (Id.)  

However, "a fact-finder cannot base its findings on 

conjecture and speculation; reasonable inferences must 

be supported by facts in the record."  In re Christina V., 

No. 2013AP405, 2013 WL 2476711, ¶ 15 (Wis. Ct. App. 

June 11, 2013) (unpublished) (citing State ex rel. 

Kanieski v. Gagnon, 54 Wis. 2d 108, 117, 194 N.W.2d 

808 (1972)), P-App. 0064-67. 

DHA imposed a heightened burden on Wingra by 

essentially negating its undisputed and appropriate 

expert testimony that the mesa would not fit into any 

development.  See Hackl v. Icon Health & Fitness, Inc., 

No. 08-CV-871, 2010 WL 2384591, at *3 (E.D. Wis. 

June 8, 2010) (expert testimony concerning opinion of 

future events is sufficiently reliable and admissible); 
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see also McGarrity v. Welch Plumbing Co., 104 Wis. 2d 

414, 429, 312 N.W.2d 37 (1981).  DHA's speculation 

results in DHA acting as a rebuttal expert to Wingra's 

real estate expert, despite any evidence that DHA is 

qualified to provide an opinion on real estate 

development. 

Similarly, as addressed in Section IV below, DHA 

applied a heightened standard on Wingra as to the 

public interest, which resulted in DHA not considering 

this interest in the balancing test. 

DHA failed to properly apply the Burial Sites 

Preservation statute's balancing test by imposing a 

heightened burden on Wingra, which resulted in DHA 

failing to consider interests presented by Wingra.  This 

is a misapplication of the statute, which requires 

consideration of all demonstrated interests.  See 

Rock-Koshkonong Lake Dist. v. DNR, 2013 WI 74, ¶ 13, 

350 Wis. 2d 45, 833 N.W.2d 800.  While the statute 
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allows DHA to weigh the interests, and thus attribute 

less weight to interests that may not be as immediate, 

this is vastly different from completely writing off 

interests for which undisputed evidence was presented. 

In Rock-Koshkonong Lake District, this Court 

reviewed a determination made pursuant to a balancing 

test conducted by the DNR.  350 Wis. 2d 45, ¶¶ 44-45.  

The Court found that the DNR improperly excluded 

certain economic evidence at the hearing that was 

relevant to the balancing test.  Id. ¶ 145.  DNR's 

exclusion of the relevant economic evidence was 

inconsistent with its consideration of competing 

economic evidence.  Id. ¶ 152.  The Court further stated 

that, even where an agency is afforded "substantial 

discretion in its decision-making under the statute, it 

must consider all probative evidence when its decision 

is likely to favor some interests but adversely affect 

others."  Id. 
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In the instant case, DHA's initial error—

improperly construing the statute to allow the 

heightened standard—was compounded by the fact that 

DHA applied the extra-statutory heightened standard 

only to interests asserted by Wingra.  Like the DNR 

decision in Rock-Koshkonong Lake District, as a result 

of the heightened standard imposed solely on Wingra, 

DHA excluded Wingra's evidence but considered 

competing evidence.  It is difficult to view the manner 

in which the statute was applied as anything other than 

results-oriented decision-making.  When interests are 

being weighed, subjecting the interests of only one side 

to a heightened burden almost always leads to that 

side's defeat. 

Wingra requests that this court reverse DHA's 

application of the statutory balancing test due to DHA's 

imposition of a heightened burden unsupported by the 

plain language of the statute. 



 66 

IV.IV.IV.IV. The Burial Sites Preservation Statute Requires The Burial Sites Preservation Statute Requires The Burial Sites Preservation Statute Requires The Burial Sites Preservation Statute Requires 
that the Public Interest Be Considered as the that the Public Interest Be Considered as the that the Public Interest Be Considered as the that the Public Interest Be Considered as the 
First Priority.First Priority.First Priority.First Priority.    

DHA failed to follow the legislative mandate to 

consider the public interest as the first priority in 

applying the Burial Sites Preservation statute.  The 

legislature expresses its intent through the language in 

a given statute.  Kalal, 271 Wis. 2d 633, ¶ 45.  Here, the 

Burial Sites Preservation statute clearly requires giving 

the public interest a priority in consideration of a 

permit to disturb.  The statute provides, in part: 

In making the determination, the division In making the determination, the division In making the determination, the division In making the determination, the division 
shall consider the interest of the public in shall consider the interest of the public in shall consider the interest of the public in shall consider the interest of the public in 
addition to the interestsaddition to the interestsaddition to the interestsaddition to the interests    of the parties.of the parties.of the parties.of the parties.  If 
any of the following classes of interest are 
represented in the hearing, the division 
shall weight the interests in the following 
order of priority: . . . . 

Wis. Stat. § 157.70(5)(c)2 (emphasis added).   

As discussed in Section II, statutory 

interpretation "begins with the language of the statute.  

If the meaning of the statute is plain, we ordinarily stop 

the inquiry."  Kalal, 271 Wis. 2d 633, ¶ 45 (citations 
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omitted).  The Court interprets the statute as a whole 

and considers the context in which the operative 

language appears.  Id. ¶ 46.   

The plain language of the Burial Sites 

Preservation statute is unambiguous—the public 

interest must be considered by DHA in all cases.  

Because the public interest is the only interest that 

must be considered in all cases and is identified before 

any other interests (which are listed in order of 

priority), the public interest is further entitled to a 

priority in the determination on a permit to disturb.11   

This construction is confirmed by the context of 

the statute, which provides in the next sentence that 

the other interests, other than the public interest, must 

be considered only to the extent that they are 

represented at the hearing.  The fact that the purpose of 

                                         
11 Although sub(f) gives the lowest priority to "any other interest which 
the [Burial Sites Preservation Board] deems to be in the public interest," 
this subparagraph is irrelevant given that the Burial Sites Preservation 
Board is not a party to nor did it participate in these proceedings.  Wis. 
Stat. § 157.70(5)(c)2.f.  
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the statute is to protect burial sites does not allow a 

private interest (whether of the landowner or the 

interested party on the registry) to trump the public 

interest.  Regardless of what the interested parties 

present at the hearing, DHA is required to consider, sua 

sponte, the public interest.   

The circuit court agreed that the statute is clear 

that the public interest not only must be considered but 

must be given priority consideration.  (R. 51 at 4, 7, 

P-App. 0022, 0025.)  See Barnes v. DNR, 178 Wis. 2d 

290, 302, 506 N.W.2d 155 (Ct. App. 1993) (although 

when reviewing an agency decision this court does not 

defer to the opinion of the circuit court, the circuit    

court's reasoning may assist the reviewing court).  

DHA erroneously applied the statute by failing to 

consider the public interest and solely weighing the 

interests of the parties.  (R. 19 at 1816, P-App. 0061.)  

Despite being presented with evidence demonstrating 
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the public benefits of granting the permit to disturb—

namely, jobs and well-located, cost-effective materials 

for Dane County construction projects—DHA chose not 

to include the public interest as part of its balancing of 

the interests.  (Id.)  Instead, DHA essentially required 

Wingra to show that denial of the permit would result 

in public harm rather than that granting the permit 

would be in the public interest.  This interpretation and 

application is not supported by the plain language of 

the statute, which requires priority consideration of the 

public interest in support of granting the permit to 

disturb.  DHA's interpretation of the statute such that 

it could ignore the public interest is an erroneous 

interpretation that must be corrected. 

V.V.V.V. The Burial Sites Preservation Statute Does Not The Burial Sites Preservation Statute Does Not The Burial Sites Preservation Statute Does Not The Burial Sites Preservation Statute Does Not 
Bar Consideration of a Lack of Human Remains Bar Consideration of a Lack of Human Remains Bar Consideration of a Lack of Human Remains Bar Consideration of a Lack of Human Remains 
as Evidence in Support of a Permit to Disturb. as Evidence in Support of a Permit to Disturb. as Evidence in Support of a Permit to Disturb. as Evidence in Support of a Permit to Disturb.     

Agencies and hearing examiners are not bound by 

common law or statutory rules of evidence and instead 

apply a relaxed evidentiary standard.  Gehin v. Wis. 
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Grp. Ins. Bd., 2005 WI 16, ¶ 51, 278 Wis. 2d 111, 692 

N.W.2d 572 (citing Wis. Stat. § 227.45).  The statutes 

governing administrative proceedings mandate that 

hearing examiners such as DHA "admit all testimony 

having reasonable probative value. . . ." Wis. Stat. 

§ 227.45(1).  As such, "an administrative body enjoys 

even wider latitude than a court in admitting and 

considering proffered evidence."  Yao v. Bd. of Regents 

of Univ. of Wis. Sys., 2002 WI App 175, ¶ 20, 256 

Wis. 2d 941, 649 N.W.2d 356. 

This Court is entitled to review evidentiary 

determinations made by DHA, including DHA's decision 

to exclude Wingra's evidence of a lack of human 

remains at the WMG.  See Bd. of Regents of Univ. of 

Wis. Sys. v. State Pers. Comm'n, 2002 WI 79, ¶ 2, 254 

Wis. 2d 148, 646 N.W.2d 759.  Although admission of 

evidence is a matter of discretion, the court considers 

the legal bases for excluding evidence, which entails 
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review of a legal conclusion and, as discussed in the 

Standard of Review, should be reviewed de novo.  Id. 

¶¶ 26-27 (noting that a proper exercise of discretion is 

based on "the appropriate and applicable law.")   

Here, DHA's decision to exclude evidence is based 

on its erroneous interpretation of the Burial Sites 

Preservation statute and must be reviewed de novo.  

DHA misinterpreted Wisconsin Statutes 

section 157.70(5)(c)2 when it held that it could not 

consider evidence of a lack of human remains in its 

determination on Wingra's application for a permit to 

disturb.  DHA found that there was an irrebuttable 

presumption that the burial site at issue contained 

human remains.  (R. 19 at 1810, P-App. 0055.) 

The Burial Sites Preservation statute clearly 

limits its protections to those sites containing human 

remains.  The Burial Sites Preservation statute is 

contained within chapter 157, entitled Disposition of 
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Human Remains.  The chapter has three subchapters—

Corpses, Cemeteries, and Burial Sites Preservation—

each of which addresses human remains.  The context 

in which the Burial Sites Preservation statute is found 

underscores the legislature's intent that it would 

provide protection only to those sites that contain 

human remains.  Kalal, 271 Wis. 2d 633, ¶ 46 (statutory 

language is reviewed in context); State v. Reyes Fuerte, 

2017 WI 104, ¶ 28, 378 Wis. 2d 504, 904 N.W.2d 773 

(closely-related statutes, such as statutes in the same 

chapter, must be construed together).  In light of the 

broad admission of evidence and the clear limitation of 

protections to sites with human remains, DHA should 

have permitted evidence that human remains do not 

exist as part of the consideration of a permit to disturb. 

Moreover, the plain language of the statute does 

not provide that, on a request for a permit to disturb, 

there is an irrebuttable presumption that the site 
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contains human remains.  Moreover, SHS' 

administrative code section on permits to disturb 

discusses testing to determine whether a property 

contains a burial site.  Wis. Admin. Code § HS 2.04(2).  

Although Wingra is not, in this proceeding, seeking 

permission from SHS for testing under the 

administrative regulation, the regulation itself makes 

evident that there is no automatic—much less 

irrebuttable—presumption that the WMG is a burial 

site. 

By denying Wingra's motion to minimally disturb 

and not even considering Wingra's offer of proof 

demonstrating that there are no human remains, DHA 

interpreted the Burial Sites Preservation statute to 

allow exclusion of evidence that would require granting 

the permit to disturb, as there is no statutory interest 

in a site lacking human remains.  This exclusion of 

evidence is endemic of DHA's quest to protect all effigy 
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mounds (which do not necessarily contain human 

remains). 

Evidence that the WMG does not contain human 

remains and thus is not a burial site would have a 

dispositive effect on these proceedings.  Specifically, if 

the area of proposed disturbance at issue contains no 

human remains, neither SHS nor the Ho-Chunk would 

have a basis in law to oppose the disturbance.  SHS 

conceded as much, stating that SHS would not object to 

Wingra's request for a permit if there were no human 

remains present at the WMG.  (R. 19 at 1514.)  If 

Wingra had been properly allowed to show that the 

WMG is not a burial site, Wingra would have been 

entitled to the permit to disturb.  As such, the evidence 

is probative and, pursuant to Wisconsin Statutes 

section 227.45, should not have been excluded. 

DHA's interpretation places landowners in a 

"Catch-22" in which, once a site is cataloged, it is 
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virtually impossible to disturb the site, even if it is not a 

burial site and thus improperly cataloged.  DHA 

recognized the concerning paradox in which Wingra 

finds itself. 

• SHS catalogs the WMG as a burial site 
without input from Wingra; 

• The WMG is not, however, a burial site; 

• Wingra seeks to remove the WMG from the 
catalog; 

• SHS denies the request because Wingra 
cannot prove the WMG is not a burial site 
without excavation, which SHS will not 
allow; 

• Wingra can only excavate with a permit to 
disturb; 

• Wingra seeks a permit to disturb the WMG; 

• Wingra cannot obtain a permit to disturb 
the WMG because of the irrebuttable 
presumption of the site as a burial site due 
to its cataloged status. 

Here, short of an earthquake that would 

naturally disturb the WMG and allow for noninvasive 

confirmation of a lack of human remains, Wingra is 

barred from the use of a valuable portion of its land.  
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Although some loss of property is associated with the 

preservation statute, here, that loss is unconscionable 

because there is evidence that there is no legal basis for 

restricting Wingra's rights. 

DHA's interpretation, if left to stand, essentially 

removes the legislatively-created remedies for 

landowners with a cataloged burial site on their 

property and results in a substantial and unsupported 

loss of property value.  As such, this Court should 

clarify that the question of whether human remains are 

present is relevant to a proceeding on a permit to 

disturb and reverse DHA's exclusion of such evidence 

based on DHA's improper interpretation of the Burial 

Sites Preservation statute. 

CONCLUSIONCONCLUSIONCONCLUSIONCONCLUSION    

For the foregoing reasons, Wingra respectfully 

requests that this Court: 

• Find that DHA's Decision erroneously 
interpreted Wisconsin Statutes 
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section 157.70 by extending the statute to 
cover effigy mounds generally; 

 
• Find that DHA erroneously applied 

Wisconsin Statutes section 157.70 by 
imposing a heightened burden solely on 
Wingra; 

 
• Find that DHA erroneously applied 

Wisconsin Statutes section 157.70 by failing 
to consider the public interest as a priority; 

• Find that DHA's Decision erroneously 
barred Wingra from providing evidence as 
to whether the WMG contained human 
remains; and 

• Vacate DHA's Decision and modify the 
Decision based on a correct statutory 
interpretation and the record. 

Dated this 8th day of February, 2018. 
 
    By s/ Bryan K. Nowicki    

John H. Zawadsky 
WI State Bar ID No. 1008654 
Bryan K. Nowicki 
WI State Bar ID No. 1029857 
Amy L. MacArdy 
Brittany Lopez Naleid 
WI State Bar ID No. 1065846 
WI State Bar ID No. 1063685 
 
Attorneys for Wingra Redi-Mix, Inc. 
d/b/a Wingra Stone Company. 
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