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INTRODUCTION 

This case presents significant questions of first 

impression on the interpretation of Wisconsin Statutes 

section 157.70 (the "Burial Sites Preservation statute" 

or the "Statute").  In the instant case, the Division of 

Hearing and Appeals' ("DHA") interpretation of the 

Statute creates a general license to protect all Native 

American effigy mounds.  However, an administrative 

agency is not entitled to make its own policy 

determinations and unilaterally expand the purpose of 

a statute beyond its legislative bounds.  Here, DHA's 

interpretation of the Statute is not consistent with its 

plain language, which provides solely for protection of 

burial sites and further requires that such protection be 

balanced against the rights of the property owners on 

whose property cataloged burial sites are located. 

DHA's decision, denying Wingra's permit to 

disturb a purported burial site located on its property, 

is rife with errors in both its interpretation and 
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application of the Statute.  DHA did not interpret or 

apply the Statute as promulgated and set a precedent 

that undermines the provisions of the Statute providing 

for permits to disturb by making it virtually impossible 

for a property owner to succeed on such a request. 

In their response briefs, the State Historical 

Society ("SHS") and the Ho-Chunk Nation (the 

"Ho-Chunk") must defend DHA's misapplication of the 

Statute.  Interpretation and application of the Statute 

in a manner consistent with its unambiguous language 

would require that DHA grant Wingra's request for a 

permit to disturb, as SHS and the Ho-Chunk failed to 

demonstrate any interest specific to the WMG as a 

burial site that warranted denying the permit to 

disturb. 

ARGUMENT 

I. The Appropriate Standard of Review is De Novo. 

DHA's determination restricts Wingra's free use 

of its property by preventing Wingra from conducting 
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quarrying activities on a 3-acre portion of its land.  As 

such, pursuant to Wisconsin Statutes 

section 227.57(11), review of DHA's interpretation of 

law is de novo.  SHS concurs that DHA's interpretations 

of the Statute are subject to de novo review.  (SHS 

Br. 16-17.) 

Moreover, where an agency erroneously 

interprets a provision of law, this Court may modify the 

agency action, in lieu of remand, where correct 

interpretation compels a particular action.  Wis. Stat. 

§ 227.57(5). 

II. Wingra Properly Raised DHA's Conflation of 
"Effigy Mound" and "Burial Site" as an Issue for 
Appeal. 

DHA's decision improperly equates the terms 

"effigy mound" and "burial site" to expand the Statute's 

protections to all effigy mounds.  In an effort to avoid a 

determination on this substantive question, SHS claims 

that Wingra never raised—and thus forfeited—this 

argument.  However, Wingra's briefs filed in the circuit 
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court and the court of appeals raised and preserved this 

argument, and therefore it is properly before this Court.  

See State v. Piddington, 2000 WI App 44, ¶ 10, 233 

Wis. 2d 257, 607 N.W.2d 303 (parties are entitled to 

refine arguments made to trial court on appeal).

Wingra filed its Petition for Judicial Review in 

the Dane County circuit court, in which Wingra 

asserted:

The Decision improperly interpreted and 
erroneously applied Wis. Stat. § 157.70, which 
addresses the preservation of burial sites, by 
extending that statute to also preserve the entirety 
of all effigy mounds.  This statute does not authorize 
the preservation of any and all Native American 
features, such as effigy mounds or other features 
that may have little or no connection to burial sites.  
The Decision improperly and generically found that 
"[a]ll remaining effigy mounds have historic 
significance as a link to Wisconsin's prehistoric 
past."  [ ]  The Decision, rather than applying a 
proper balancing test on the interests associated 
specifically with a burial site, extends the statute to 
protect all effigy mounds in Wisconsin as 
scientifically and historically significant and grants 
this same protection to all Native American features 
that the Ho-Chunk or other tribes have chosen to 
incorporate although the features were neither 
created by their tribe or their ancestors. 

(R.1 at 4.) 
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Similarly, in its opening brief to the court of 

appeals, Wingra listed as an issue:  "Did DHA 

improperly interpret and erroneously apply Wisconsin 

Statutes section 157.70 by extending that statute to 

preserve all effigy mounds as opposed to burial sites?" 

(Wingra Combined Br. 35.)  Wingra argued to the court 

of appeals that "DHA expanded the statute to allow 

DHA to find an affiliation with effigy mounds generally 

rather than one with the burial site at issue."  (Id. 14.)

Based on Wingra's prior filings, it is clear that 

Wingra consistently raised as an issue for review 

whether DHA, by conflating the terms "effigy mound" 

and "burial site", expanded the protections of the 

Statute to cover all effigy mounds.  SHS' attempt to 

avoid determination of this issue is a red herring to 

distract from DHA's clear misinterpretation of the 

Statute.
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III. DHA Improperly Expanded the Scope of the 
Burial Sites Preservation Statute. 

The Statute requires DHA to "determine whether 

the benefits to the permit applicant in disturbing the 

burial site or the land outweigh the benefits to all other 

persons shown on the registry under sub. (2)(e) to have 

an interest in not disturbing the burial site or the land."  

Wis. Stat. § 157.70(5)(c)2 (emphasis added). 

Rather than comply with this mandate, DHA 

conflated the terms "effigy mound" and "burial site" 

such that SHS and the Ho-Chunk purported to 

demonstrate an interest in the WMG, without showing 

evidence related specifically to the WMG or even 

related to burial sites, but instead by showing an 

interest in effigy mounds generally.  Respondents 

concede that there is no evidence specific to the burial 

site at issue, and instead assert that this Court should 

sustain DHA's misinterpretation of the Statute and 

allow DHA to deny an otherwise appropriate permit to 
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disturb based solely on the presence of an effigy mound.  

This interpretation is unsupportable, as it improperly 

turns the Burial Sites Preservation statute into an 

Effigy Mounds Preservation statute. 

A. DHA Improperly Equated Effigy Mounds 
with Burial Sites. 

Despite unambiguous language requiring DHA's 

findings relate to the burial site at issue, DHA 

interpreted the Statute so as to allow findings 

regarding effigy mounds to constitute findings related 

to the burial site.  Each finding as to an interest 

supporting denial of Wingra's permit to disturb is based 

on the existence of an effigy mound, not a burial site.  

(R.19 at 1811-1812, P-App. 0057-0058.)  DHA's decision 

conflates these two terms without any statutory basis 

and despite undisputed evidence that not all effigy 

mounds are burial sites.  (R.19 at 1743-44.) 

Rather than attempt to provide a justification for 

DHA's inappropriate equation of the terms "effigy 
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mound" and "burial site," SHS instead misconstrues 

Wingra's argument, claiming that Wingra's issue on 

appeal is that DHA applied the Statute in this matter 

and treated the WMG as a burial site.  (SHS Br. 20.)  

While one issue Wingra raised on appeal is that DHA 

improperly created an irrebuttable presumption that 

the WMG is a burial site, this is a separate and distinct 

error from DHA's conflation of effigy mounds with 

burial sites.1

The issue that Wingra actually raised on appeal 

is that DHA's decision misapplied the Statute by failing 

to recognize the distinction between effigy mounds and 

burial sites.  The Statute only protects burial sites—

places where human remains are buried.  Wis. Stat. 

§ 157.70(1)(b).  Thus, for a site to be protected from 

disturbance, there must be a demonstrated interest in 

the specific burial site. 

1 This error is addressed in Section VI. 
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On the other hand, as Wingra noted in its opening 

brief (Wingra Br. 47-48), the Statute does not address 

"effigy mounds," and SHS' own regulations recognize 

that, while a prehistoric Indian mound may be an 

indicator of a burial, it is not conclusive.  Wis. Admin. 

Code §§ HS 2.02(8), 2.03(2)(a).  SHS' expert similarly 

conceded that not all effigy mounds are burial sites.  

(R.19 at 1743-44.) 

Despite this undisputed distinction between effigy 

mounds and burial sites, DHA's decision lacks any 

findings demonstrating that there is an interest in not 

disturbing the WMG as a burial site.  DHA instead 

found that there is an interest in not disturbing effigy 

mounds.  Because DHA's finding of an interest in effigy 

mounds cannot constitute a finding specific to the burial 

site—the WMG—DHA's decision must be reversed. 
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B. Despite the Plain Language of the Statute, 
DHA Did Not Require SHS or the Ho-Chunk 
to Demonstrate an Interest in the Specific 
Burial Site at Issue. 

The Statute unequivocally requires that DHA 

consider interests related to "the burial site or the 

land."  Wis. Stat. § 157.70(5)(c)2.  Respondents claim 

that general evidence pertaining to effigy mounds is 

sufficient under the Statute to show an interest in a 

specific burial site.2  This position constitutes a clear 

misinterpretation of the Statute. 

In support of their argument that DHA can ignore 

the plain language of the Statute and make findings 

based solely on effigy mounds generally, respondents 

argue that the Statute protects interests in "classes" of 

burial sites.  (SHS Br. 26; Ho-Chunk Br. 20 n.6.)  This 

argument, however, relies on a separate provision that 

uses distinct language.  Wisconsin Statutes 

2 Neither respondent provided any evidence specific to the WMG, 
but relied on general effigy mound evidence to suffice.  (Ho-Chunk 
Br. 19; SHS Br. 25-26.) 
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section 157.70(2)(e) provides that a registry shall be 

established for those who can demonstrate an interest 

in either a specific burial site or a class of cataloged 

burial sites.  SHS asserts that this same low bar (i.e.,

an interest in a class of cataloged burial sites), should 

be applied to interests in a permit to disturb analysis.  

(SHS Br. 26.) 

However, this position cannot be sustained.  As 

Wingra discussed in detail in its opening brief, the plain 

language of the Statute shows that the legislature 

intended the registry to be generated from a broader 

list of persons with an interest in a class of burial sites, 

and the Statute's language applicable to weighing 

whether a permit to disturb should be issued is 

significantly more limited.  (Wingra Br. 49-50.)  To 

apply the Statute's language relating to the registry to 

the distinct subsection discussing interests considered 

on a permit to disturb is improper, as the subsection 



12 

addressing permits to disturb clearly does not allow an 

interest to be demonstrated based on a class of burial 

sites.  See State ex rel. Hensley v. Endicott, 2001 WI 

105, ¶ 18, 245 Wis. 2d 607, 629 N.W.2d 686 (where two 

statutes apply to the same subject, "the more specific 

statute controls").  The Statute's language relating to 

the registry contradicts SHS' assertion that, in the 

context of a permit to disturb proceeding, a person can 

show an interest in an entire class of burial sites, as 

opposed to a specific burial site. 

Alternatively, SHS urges this Court to consider 

extrinsic evidence to contradict the plain language of 

the Statute.  SHS cites a concurring opinion in Kalal to 

imply that this Court held that legislative findings in 

session law have the force of law.  (SHS Br. 23 n.6.)  

However, in that same case, the majority stated:  

"[w]here statutory language is unambiguous, there is no 

need to consult extrinsic sources of interpretation, such 
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as legislative history."  State ex rel. Kalal v. Cir. Ct. for 

Dane Cty., 2004 WI 58, ¶¶ 46, 50, 271 Wis. 2d 633, 681 

N.W.2d 110 (noting that extrinsic sources means 

"resources outside the statutory text—typically items of 

legislative history").  In this case, the Statute is 

unambiguous; thus, consideration of extrinsic evidence 

is both unnecessary and inappropriate. 

SHS also claims that interests related to surface 

features at a burial site, such as the effigy mounds 

located at the WMG, can be included in DHA's 

determination.  (SHS Br. 22.)  Wingra does not dispute 

that the effigy mounds are included in the cataloged 

burial site.  However, respondents have not presented 

any evidence specific to the WMG—whether related to 

the burials purportedly located within the WMG or the 

specific effigy mounds located at the WMG.  Instead, 

respondents have only asserted that they have an 

interest in protecting effigy mounds generally.  This 



14 

does not constitute an interest in specifically preserving 

the WMG. 

DHA's expansion of the Statute to allow 

consideration of an interest in effigy mounds generally 

upsets the balancing test promulgated by the 

legislature.  Such an approach allows those opposing a 

permit to disturb to present evidence that is not 

relevant to the burial site at issue.  In response, SHS 

asserts that, as long as there is no automatic denial of a 

permit to disturb due to the presence of effigy mounds, 

DHA's application of the Statute is sustainable.  (SHS 

Br. 23.)  However, this does not remedy the fact that 

DHA modified the balancing test and made it 

substantially easier for the parties opposing the permit 

to disturb to do so, given that they no longer need to 

show an interest in the site at issue. 

Wisconsin Statutes section 157.70(5)(c)2 

unambiguously requires that the parties demonstrate 
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an interest in the burial site or the land at issue.  

Neither respondent has shown an interest in the WMG, 

instead relying on an analogy to demonstrate an 

interest in effigy mounds generally.  DHA's decision, 

applying the Statute to undisputed facts, was erroneous 

because it disregarded the language of the Statute.

IV. DHA's Application of a Heightened Burden Solely 
on Wingra was an Erroneous Application of the 
Statute. 

The Statute requires DHA to weigh all interests 

represented at the hearing.  Wis. Stat. § 157.70(5)(c)2.  

However, despite Wingra presenting evidence 

demonstrating that the commercial purpose interest 

and public interest weighed in favor of granting the 

permit to disturb, DHA did not weigh either of those 

interests when it conducted the balancing test.  (R.19 at 

1816, P-App. 0061.) 

In response, SHS claims that DHA was entitled to 

unilaterally rewrite the Statute to require Wingra to 

demonstrate "harm" to itself or the public, despite the 
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unambiguous language of the Statute mandating that 

Wingra need only demonstrate either its interest or the 

public's interest in granting the permit to disturb. 

Moreover, in an attempt to warrant a more 

lenient standard of review, respondents mischaracterize 

DHA's decision and claim that DHA did, in fact, weigh 

the commercial purpose and public interests but did not 

give those interests the weight Wingra desired.  This 

assertion is belied by DHA's clear exclusion of these two 

interests from the balancing test.  DHA's requirement 

that Wingra demonstrate harm in lieu of interest was a 

means to exclude Wingra's evidence of its commercial 

purpose interest and public interest from the balancing 

test and was an erroneous interpretation and 

application of the Statute. 

A. DHA Applied a Heightened Burden on 
Wingra to Demonstrate a Commercial 
Purpose Interest. 

The Statute requires the permit applicant to 

demonstrate the benefits to the permit applicant in 
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disturbing the land or burial site.  Wis. Stat. 

§ 157.70(5)(c)2.  DHA erroneously applied the Statute 

by imposing a heightened burden on Wingra by 

requiring that Wingra show more than just the benefits 

from disturbing the land or burial site, and instead 

modified the Statute to require Wingra to demonstrate 

the harm resulting from a denial. 

SHS concedes that DHA did not look at the 

interests shown by Wingra, but instead "examined the 

harm to those interests if Wingra's permit application 

was denied."  (SHS Br. 27.)  SHS' own argument 

recognizes that DHA did not apply the Statute as 

written. 

DHA went beyond the plain language of the 

Statute in requiring Wingra to demonstrate the harm it 

would suffer, despite no statutory basis for requiring 

Wingra to demonstrate harm.  DHA's imposition of this 

modified, heightened showing on Wingra is particularly 
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troubling, given the lowered bar imposed on 

respondents, who did not have to make a showing that 

their interests related specifically to the burial site at 

issue. 

As laid out in detail in Wingra's opening brief, 

DHA chose to ignore Wingra's undisputed expert 

testimony regarding its commercial purpose interest, 

and instead claimed that any harm was too remote or 

speculative.  (Wingra Br. 61-63.)  DHA's misapplication 

of the Statute to find that harm was required but not 

demonstrated—despite the uncontradicted expert 

testimony—puts DHA's assessment of the commercial 

purpose interest above the expert's without any basis 

for doing so and is indicative of results-oriented 

analysis.3

3 There is no basis for finding that DHA has any experience with 
or is more knowledgeable of the commercial interest in the land 
on which the WMG sits than Wingra's expert. 
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The Ho-Chunk, recognizing that DHA was 

required to weigh all interests demonstrated, claims 

that DHA "simpl[y] attributed less weight to [the 

commercial purpose] interest than Wingra would have 

liked."  (Ho-Chunk Br. 23.)  SHS similarly claims that 

DHA "weighed" the commercial purpose interest 

evidence.  (SHS Br. 31.)  These assertions, however, 

ignore what DHA actually did in this case.  DHA did 

not give Wingra's commercial purpose interest any 

weight because it was not weighed as part of the 

balancing test.4,5  Because DHA was required to—but 

did not—weigh Wingra's commercial purpose interest, 

its determination does not comply with the Statute. 

4 DHA's decision specifically states that the only interests it 
considered were:  (1) cultural, tribal or religious affiliation; 
(2) historical significance, and (3) land use.  (R. 19 at 1816, P-App. 
0061.) 

5 SHS claims that Rock Koshkonong Lake Dist. v. DNR, 2013 WI 
74, 350 Wis. 2d 45, 833 N.W.2d 800,  is inapposite because it dealt 
with the exclusion of evidence.  (SHS Br. 29-30.)  However, DHA's 
decision to exclude Wingra's commercial purpose interest from the 
balancing test has the same result as if it had excluded the 
evidence, as it was not given any weight in the assessment of 
whether to grant the permit. 
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B. DHA Applied a Heightened Burden on the 
Public Interest Showing. 

The Statute is clear that DHA must consider the 

public interest in its evaluation of a permit to disturb.  

Wis. Stat. § 157.70(5)(c)2 ("the division shall consider 

the interest of the public" (emphasis added)).  At the 

hearing, Wingra presented evidence demonstrating that 

the public interest supported granting the permit to 

disturb.  Like its consideration of the commercial 

purpose, DHA instead focused on the public "harm" 

from denial of the permit, despite there being no basis 

to assess public harm instead of public interest.  Based 

on DHA's apparent finding that there would be no 

immediate harm to the public if the permit were denied, 

DHA did not assign any weight to the public interest, 

and thus that interest was excluded from the balancing 

test. 

SHS' argument acknowledges that DHA's decision 

is based on Wingra's purported failure to present 
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evidence that denial of the permit "would directly 

harm" the public.  (SHS Br. 37.)  However, SHS does 

not provide any support for its argument that Wingra 

was required to demonstrate harm in lieu of public 

interest.  By modifying the showing required under the 

Statute, DHA imposed a heightened burden on Wingra 

to show not just that granting the permit would be 

beneficial to the public, but that denying the permit 

would result in harm to the public.  DHA is legislating a 

new standard.  Such a showing is not countenanced by 

the plain language of the Statute. 

SHS attempts to mischaracterize DHA's decision 

by asserting that DHA determined that the public 

interests asserted by Wingra "were entitled to little 

weight."  (SHS Br. 37.)  Wingra's objection is not simply 

that DHA should have assigned more weight to the 

public interest, but that DHA did not factor the public 

interest into the balancing test at all, despite a 
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statutory mandate that it consider the public interest.  

As with the commercial purpose interest, DHA did not 

give the public interest any weight, which resulted in 

its exclusion from the balancing test.  DHA's imposition 

of a heightened burden on Wingra to demonstrate 

public harm in lieu of public interest is an erroneous 

application of the Statute that resulted in DHA's 

exclusion of the public interest from the balancing test. 

V. DHA Erroneously Applied the Statute as It 
Relates to the Public Interest. 

DHA's evaluation of the public interest 

constituted an erroneous interpretation of the Statute 

because it not only imposed a heightened burden on 

Wingra to demonstrate the public interest, but DHA 

also failed to give the public interest priority 

consideration, as required by the Statute. 

The Statute lists interests, in order of priority, to 

be considered in assessing the permit to disturb.  Wis. 

Stat. § 157.70(5)(c)2.  The first interest and, indeed, the 
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only interest that DHA must consider in every case, is 

the public interest. 

SHS claims that the public interest is not entitled 

to priority consideration because it is not an interest 

separate from the interests listed in subsections (2) a-f, 

but rather a different "possessor" of the listed interests.6

(SHS Br. 33-36.)  According to SHS, the public interest 

is limited to the interests defined in subsections (2) a-f.  

As such, according to SHS, the public interest should be 

considered in the priority of interests listed in 

subsections (2) a-f. 

6 The listed interests are:  

a. Direct kinship. 

b. A cultural, tribal or religious affiliation. 

c. A scientific, environmental or educational purpose. 

cm. Historical and aesthetic significance of the burial site. 

d. Land use. 

e. A commercial purpose not related to land use which is 
consistent with the purposes of this section. 

f. Any other interest which the board deems to be in the public 
interest. 

Wis. Stat. § 157.70(5)(c)2.a-f.
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However, the plain language of the Statute does 

not limit the public interest in this manner.  Instead, 

the Statute is clear that the public interest is distinctive 

from the interests that may be shown by the parties.  

The Statute recognizes this distinction by noting that 

the interests listed in subsections (2) a-f must be 

considered only to the extent they are represented at 

the hearing, while the public interest must be 

considered in every determination.  SHS' assertion that 

the public interest is not a distinct type of interest but 

rather a distinct possessor of interest has no statutory 

support—"possess[es]" or "possessor" does not appear 

anywhere in the Statute—and is inconsistent with the 

unambiguous language of the Statute. 

Wingra is not asserting that the Statute requires 

DHA to make its determination solely based on the 

public interest, as SHS implies.  (SHS Br. 36.)  Instead, 

based on the plain language of the Statute, the public 
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interest is instead mandated to have a priority 

consideration that still may be outweighed by other 

represented interests. 

The Ho-Chunk assert that the public interest is 

relegated to the lowest priority because it is subsumed 

by subsection (f):  "any other interest which the board 

deems to be in the public interest."  (Ho-Chunk Br. 26 

n.8.)  Under the Ho-Chunk's theory, the ability to 

present evidence of the public interest is limited by the 

very language of subsection (f) to the [burial sites 

preservation] board.  This argument is nonsensical, 

because it results in no possible consideration of the 

public interest because the board is not a party to these 

proceedings.  This interpretation cannot be sustained 

where the Statute mandates consideration of the public 

interest. 
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VI. DHA Erroneously Concluded that It Was 
Prohibited From Considering Whether the WMG 
Contained Human Remains. 

DHA misinterpreted the Statute when it held 

that there was an irrebuttable presumption that the 

burial site at issue contained human remains and, as a 

result of that irrebuttable presumption, DHA could not 

consider evidence of a lack of human remains when 

considering a permit to disturb.  (R.19 at 1810, P-App. 

0055.) 

Under the Statute, cataloged sites do not 

conclusively contain human remains but instead are 

only "likely to contain burial sites." Wis. Stat. 

§ 157.70(2)(b).  Because conclusive proof is not required 

for cataloging, there is no basis to irrebuttably presume 

that the WMG contains human remains merely because 

it is cataloged. 

SHS downplays the egregiousness of the 

irrebuttable presumption imposed by DHA by arguing 

that Wingra can seek decataloging in a separate 
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proceeding.  This Court should decline SHS' invitation 

to play this shell game.  While Wingra has sought 

decataloging in a separate proceeding, this does not 

render DHA's presumption imposed in this proceeding 

any less irrebuttable, nor does the separate 

decataloging proceeding bar consideration of Wingra's 

evidence of a lack of human remains in this proceeding.7

Both respondents assert that Wingra seeks to 

present evidence demonstrating a lack of human 

remains solely for the purpose of decataloging.  

However, Wingra did not ask DHA to consider whether 

the WMG was appropriately cataloged.  Instead, 

whether the WMG contains human remains is directly 

relevant to the interests that DHA must consider on a 

permit to disturb and the weight that should be given to 

those interests. 

7 The Ho-Chunk assert that Wingra cannot introduce evidence 
regarding whether human remains exist in the WMG due to 
estoppel or claim preclusion.  Wingra is not requesting that DHA 
decatalog the WMG in this proceeding, so this argument is 
misplaced. 
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As noted above, even if a site is a cataloged burial 

site, it was only "likely" to contain human remains at 

the time of cataloging.  As such, evidence regarding the 

amount of remains present at a site or the likelihood 

that human remains even exist at a site affects the 

weight to be given to the interests demonstrated at a 

hearing on a permit to disturb.  For example, in 

determining the weight that should be given to the 

purported cultural affiliation or educational significance 

of the WMG, a likelihood of no human remains at that 

site drastically reduces, if not extinguishes, the weight 

to which those interests should be awarded. 

Moreover, the Statute clearly envisions that there 

will be occasions where burial sites will be disturbed 

and, to the extent human remains exist, they will be 

repatriated.  Wis. Stat. § 157.70(5)(c)3.  Excavation and 

repatriation are not concepts with which SHS is 

unfamiliar.  The Rosebrough Report, a study conducted 
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by SHS demonstrating that only 47% of effigy mounds 

in Wisconsin were positive for human remains, could 

only be completed as a result of the prior excavation of 

586 Native American earthen mounds.  (R.19 at 

256-57.)  Further, the Statute acknowledges that DHA 

is entitled to issue a permit subject to limitations to the 

disturbance of a burial site.  Wis. Stat. § 157.70(6)(c)4.  

As such, Wingra's evidence regarding the absence of 

human remains, which included evidence as to where 

any soil disturbances were located, should have been 

presented to DHA for consideration on the permit to 

disturb. 

Had DHA not erroneously applied the Statute as 

addressed above, DHA would have granted Wingra's 

permit to disturb, and should have considered 

Dr. Fratta's report on the soil disturbances in 

determining whether that permit should be subject to 

any limitations. 
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DHA's imposition of an irrebuttable presumption 

has no basis in the Statute and resulted in the exclusion 

of evidence that is directly relevant to the permit to 

disturb.  Because DHA erroneously excluded Wingra's 

evidence on the lack of human remains, DHA's decision 

must be reversed. 

CONCLUSION 

For the foregoing reasons, Wingra respectfully 

requests that this Court find that DHA erroneously 

interpreted and applied the Statute and that a correct 

interpretation of the Statute compels this Court to 

vacate DHA's decision and order DHA to grant Wingra's 

request for a permit to disturb. 
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