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INTRODUCTION 
 

The Chickasaw Nation of Oklahoma, a federally recognized Indian 

tribe, asked the Secretary of the Interior (the Secretary) to acquire in 

trust a 30-acre parcel near the town of Terral in Jefferson County, 

Oklahoma for gaming purposes, and the Secretary did so.  Plaintiff-

Appellant Comanche Nation of Oklahoma (Comanche), also a federally 

recognized Indian tribe, operates a casino approximately 45 miles away 

from the Terral site and seeks a preliminary injunction rescinding the 

acquisition.  The Indian Gaming Regulatory Act (IGRA) generally 

prohibits gaming on trust lands acquired after the statute was enacted.  

25 U.S.C. § 2719(a)(2)(A).  Comanche argues that IGRA’s “Oklahoma 

exception” to that prohibition requires tribes to establish that they have 

“governmental jurisdiction” over a parcel before the parcel is taken into 

trust, and that the Secretary failed to require this showing of the 

Chickasaw.  Comanche also argues that the Environmental Assessment 

(EA) prepared for the acquisition and subsequent gaming project does 

not comply with the National Environmental Policy Act (NEPA), 42 

U.S.C. §§ 4321 et seq. 
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The district court denied Comanche’s motion for a preliminary 

injunction, finding that Comanche had not established a likelihood of 

success on the merits of either claim, and its order should be affirmed.  

IGRA does not govern the Secretary’s trust acquisition decisions, and in 

any event its Oklahoma exception does not require tribes to 

demonstrate governmental jurisdiction over parcels prior to trust 

acquisitions for gaming purposes.  Comanche has failed to state a 

NEPA claim because the purely economic interest it asserts is outside 

the zone of interests the statute was enacted to protect, and in any 

event Comanche has failed to show by substantial evidence that a 

NEPA violation occurred.   

STATEMENT OF JURISDICTION 
 

Because Comanche is a federally recognized Indian tribe that 

asserted claims arising under federal law, Appellant’s Appendix (App.) 

at 10-11, the district court had subject matter jurisdiction pursuant to 

28 U.S.C. §§ 1331 and 1362.  The district court denied Comanche’s 

motion for a preliminary injunction on November 13, 2017.  App. at 6, 

517-32.  Comanche timely filed a notice of appeal on November 28, 
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2017.  App. at 6, 533-34.   This Court has jurisdiction to review the 

district court’s interlocutory order pursuant to 28 U.S.C. § 1292(a)(1).    

STATEMENT OF THE ISSUES 
 

 1. Whether the district court correctly concluded that 

Comanche was not likely to succeed on the merits of its IGRA claim 

because IGRA does not govern the Secretary’s trust acquisition 

decisions and in any event does not require tribes to establish 

governmental jurisdiction over parcels prior to trust acquisitions for 

gaming purposes. 

 2. Whether the district court correctly concluded that 

Comanche was not likely to succeed on the merits of its NEPA claim 

because 

  a. the purely economic interest Comanche asserts is 

outside the zone of interests the statute was enacted to protect; 

  b. in the alternative, Comanche failed to demonstrate by 

substantial evidence that a NEPA violation occurred.   
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STATEMENT OF THE CASE 
 

I.   Statutory and Regulatory Background 
 

Indian reservations were established by treaty, statute, or 

executive order.  Beginning in the late nineteenth century, a significant 

portion of the land within many reservations was “allotted” to 

individual Indians pursuant to the General Allotment Act and other 

statutes.  Cohen’s Handbook of Federal Indian Law § 1.04 at 71-73, § 

4.07[1][a] at 290 (Nell Jessup Newton et al. eds, 2012 ed.) (Cohen’s 

Handbook).  Much of this allotted land was eventually acquired by non-

Indians.  As a result, Indian reservations may include tribal trust land, 

Indian allotments, and non-Indian fee land.  But unless a reservation is 

“disestablished,” reservation boundaries continue to have legal 

significance with respect to non-Indian fee land within them.  Cohen’s 

Handbook § 3.04[3], at 198-202.   

A. Indian Reorganization Act 
 

The Indian Reorganization Act (IRA), 25 U.S.C. § 5101 et seq., was 

enacted in 1934 to end the allotment era and to enable Indian tribes “to 

assume a greater degree of self-government, both politically and 

economically.”  Morton v. Mancari, 417 U.S. 535, 542 (1974).  In 
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furtherance of that statutory purpose, Section 5 of the IRA authorizes 

the Secretary, “in his discretion,” to acquire title to lands “within or 

without existing reservations” and hold them in trust for Indian tribes 

or individual Indians.  25 U.S.C. § 5108.   

The Secretary promulgated regulations implementing Section 5 of 

the IRA in 1980.  See generally 25 C.F.R. Part 151).  These regulations 

provide for trust acquisitions in three circumstances:  (1) when the 

property is located within the tribe’s reservation or adjacent thereto, or 

is within a tribal consolidation area; (2) when the tribe already owns an 

interest in the land; and (3) when the Secretary determines that an 

acquisition is necessary to facilitate tribal self-determination, economic 

development, or Indian housing.  Id. § 151.3.  For the purpose of 

determining whether the property is or is not within or adjacent to the 

tribe’s reservation, these regulations define “reservation” as the 

area of land over which the tribe is recognized by the United 
States as having governmental jurisdiction, except that, in 
the State of Oklahoma or where there has been a final 
judicial determination that a reservation has been 
disestablished or diminished, Indian reservation means that 
area of land constituting the former reservation of the tribe 
as defined by the Secretary. 
 

Id. § 151.2(f). 
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Where the property is within or contiguous to an Indian 

reservation (the “on-reservation” scenario), the Secretary must consider 

several factors, including the “need of the individual Indian or the tribe 

for additional land,” the “purposes for which the land will be used,” how 

much trust or restricted land a requesting individual already owns, and 

any potential jurisdictional or land-use conflicts.  Id. § 151.10.  The 

Secretary must also give state and local governments 30 days to 

comment on the acquisition’s potential impacts on regulatory 

jurisdiction, real property taxes, and special assessments.  Id.   

Where the property is elswhere (the “off-reservation” scenario), 

the Secretary considers the same factors, but he must also take into 

account the distance between the land to be acquired and the tribe’s 

reservation.  Id. § 151.11.  As that distance increases, the Secretary 

must scrutinize the tribe’s justification of the benefits to be attained 

more closely.  Id. § 151.11(b).  The Secretary also gives greater weight 

to the views expressed by state and local governments and, if the 

property is being acquired for business purposes, requires the tribe to 

submit a business plan specifying the anticipated economic benefits of 

the acquisition.  Id. § 151.11(b)-(c).   
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B. Indian Gaming Regulatory Act 
 

Congress enacted IGRA in the wake of the Supreme Court’s 

decision in California v. Cabazon Band of Mission Indians, 480 U.S. 202 

(1987), which held that states lack civil regulatory authority to regulate 

gaming on Indian reservations.  IGRA applies only to federally 

recognized tribes and governs gaming on “Indian lands.”  25 U.S.C. 

§ 2710.  “Indian lands” include all lands within the limit of an Indian 

reservation, as well as “any lands title to which is either held in trust by 

the United States for the benefit of any Indian tribe or individual or 

held by any Indian tribe or individual subject to restriction by the 

United States against alienation and over which an Indian tribe 

exercises governmental power.”  Id. § 2703(4)(B); see also 25 C.F.R. 

§ 502.12(b)(2). 

Subject to specified exceptions, Section 20 of IGRA prohibits 

gaming activities on “lands acquired by the Secretary in trust for the 

benefit of an Indian tribe after October 17, 1988,” commonly referred to 

as “after-acquired lands.”  25 U.S.C. § 2719(a).  Congress exempted from 

this prohibition two categories of after-acquired lands.  The first 

includes after-acquired lands located within or contiguous to the 
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boundaries of a tribe’s reservation as it existed on October 17, 1988.  Id. 

§ 2719(a)(1).  The second category includes, as relevant here, after-

acquired lands of a tribe without a reservation on October 17, 1988, if 

such lands are located in Oklahoma and are either “within the 

boundaries of the tribe’s former reservation, as defined by the 

Secretary,” or contiguous to other land held in trust or restricted status 

by the United States for the tribe in Oklahoma.  Id. § 2719(a)(2)(A) 

(emphasis added).  This is the so-called “Oklahoma exception.”  Cf. id. 

§ 2719(a)(2)(B), (b)(1)(B) (other exceptions not relevant here). 

The Secretary promulgated final regulations implementing 

Section 20 in 2008.  See generally 25 C.F.R. Part 292 (Part 292).  The 

treatment of the exceptions in 25 U.S.C. § 2719(a) by Part 292 tracks 

the statutory text with minor stylistic changes and without elaboration.  

25 C.F.R. § 292.4.  The phrase “[f]ormer reservation” is defined as lands 

in Oklahoma “that are within the exterior boundaries of the last 

reservation that was established by treaty, Executive Order, or 

Secretarial Order for an Oklahoma tribe.”  Id. § 292.2.  The Oklahoma 

exception is satisfied if the tribe had no reservation on October 17, 

1988, and the after-acquired lands are located in Oklahoma “within the 
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boundaries of the tribe’s former reservation or contiguous to other land 

held in trust or restricted status for the tribe in Oklahoma.”  Id. 

§ 292.4(b)(1). 

C. National Environmental Policy Act 
 
NEPA requires that federal agencies prepare an environmental 

impact statement (EIS) for major federal actions significantly affecting 

the quality of the human environment. 42 U.S.C. § 4332(2)(C).  To 

decide whether an EIS is necessary, an agency may prepare an 

environmental assessment (EA) to assess the potential impacts of a 

federal action. 40 C.F.R. §§ 1501.4, 1508.9.  An EA is a brief and concise 

document containing sufficient evidence and analysis for the agency to 

determine whether the proposed action will have significant 

environmental effects.  Id. §§ 1501.5(b), 1508.9(a)(1), 1508.13.  If an EA 

shows that the proposed action will not have a significant effect, the 

agency may decline to prepare an EIS and may instead issue a finding 

of no significant impact (FONSI).  Id. §§ 1501.4(e), 1508.13.  NEPA 

imposes only procedural requirements and “does not mandate any 

particular substantive outcome.” Citizens’ Comm. to Save Our Canyons 

v. United States Forest Serv., 297 F.3d 1012, 1022 (10th Cir. 2002). 
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D. Administrative Procedure Act 
 

The Administrative Procedure Act (APA) governs judicial review 

of Comanche’s challenge to the trust acquisition.  See Match-E-Be-Nash-

She-Wish Band of Pottawatomi Indians v. Patchak, 567 U.S. 209, 215-

24 (2012).  A court may not set aside agency action under the APA 

unless the agency action fails to meet statutory, procedural, or 

constitutional requirements, or unless the action is arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with 

law.  5 U.S.C. § 706(2)(A)-(D); Kansas v. United States, 249 F.3d 1213, 

1228 (10th Cir. 2001).  The Secretary’s interpretation of the statutes 

that he is entrusted to administer is reviewed pursuant to the APA 

principles enunciated in Chevron U.S.A., Inc. v. Natural Res. Def. 

Council, Inc., 467 U.S. 837 (1984).  See Kansas, 249 F.3d at 1228.  

Comanche’s NEPA-based challenges are likewise reviewed pursuant to 

the APA; in conducting such review, the Court is “highly deferential” to 

the agency.  Cure Land, LLC v. United States Dep’t of Agric., 833 F.3d 

1223, 1230 (10th Cir. 2016).  “A presumption of validity attaches to the 

agency action and the burden of proof rests with the appellants who 

challenge such action.”  Id. (citation omitted).   

Appellate Case: 17-6247     Document: 01019974738     Date Filed: 04/12/2018     Page: 21     



 

11 
 

II. Factual Background 
 

A. A brief history of the Chickasaw Nation and the 
Terral site. 

 
The Chickasaw Nation is one of the “Five Civilized Tribes” and 

historically occupied parts of Mississippi, Alabama, Tennessee, and 

Kentucky.  App. at 179; see generally Cohen’s Handbook § 4.07[1][a] at 

288-91 and § 4.07[1][c] at 294-98.  Through treaties concluded in the 

early 1800s through 1832, the Chickasaw ceded all of its ancestral lands 

in exchange for land west of the Mississippi River.  App. at 179.  The 

boundaries of the Chickasaw’s reservation in Oklahoma were finally 

established by the Treaty of 1855.  Id.; Treaty with the Choctaw and 

Chickasaw, June 22, 1855, 11 Stat. 611.   

In 1897, the Chickasaw and the Choctaw together signed the 

Atoka Agreement, which provided for the allotment of both tribes’ 

lands.  App. 180.  Through the allotment process, the Chickasaw lost 

almost all of its tribal lands.  Id.  Including the 30-acre Terral site, the 

Chickasaw currently owns 6,207 acres of trust land, approximately 0.13 

percent of the 4,707,081 acres it once owned.  Id. 

When lands of tribes throughout the United States were allotted, 

Congress treated the lands of Oklahoma tribes, and particularly the 
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Five Civilized Tribes, differently in many respects.  See Indian Country, 

USA v. Oklahoma, 829 F.2d 967, 970 (10th Cir. 1987) (acknowledging 

the “unique history of relations between the United States and the ‘Five 

Civilized Tribes’ in the former ‘Indian Territory’”); see generally Cohen’s 

Handbook § 4.07[1], at 288-310.  In a series of statutes, Congress sought 

to create a new State encompassing the Oklahoma Territory and Indian 

Territory.  The federal government has long understood that Congress 

disestablished the reservations of the Five Civilized Tribes through 

those statutes.  See Brief of the United States as Amicus Curiae at 6-7, 

Royal v. Murphy, S. Ct. No. 17-1107 (Mar. 8, 2018).1  Due to this 

history, Congress has often continued to address Oklahoma tribes 

separately in legislation.  See generally Cohen’s Handbook § 4.07[1], at 

288-310. 

The Terral site lies within the boundaries of the former 

Chickasaw reservation established in the Treaty of 1855, and it is 

                                                            
1 In Murphy v. Royal, 875 F.3d 896, 937-68 (10th Cir. 2017), petition for 
cert. filed, No. 17-1107 (Feb. 6, 2018), this Court held that Congress had 
not disestablished the Creek Reservation, such that the land constitutes 
Indian Country over which the State of Oklahoma lacks criminal 
jurisdiction.  The State of Oklahoma’s petition for certiorari, which the 
United States has supported by amicus curiae brief, is pending.  
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owned by the Chickasaw in fee.  App. at 180, 185.  It is located in 

Jefferson County, approximately one mile south of Terral, and one-

quarter mile north of the Red River.  Id. at 185.  The site is outside the 

corporate limits of any municipality, and the County has no zoning 

ordinance that applies to the land.  Id.  The construction of the gaming 

facility is complete; prior to its construction, the land was vacant, 

unzoned, and rural, consisting of agricultural croplands and pasture.  

Id. at 185, 204.    

B. The Secretary conducted an Environmental 
Assessment, exercised its discretion under the IRA to 
acquire the Terral site, and determined that gaming 
may occur on the land under IGRA’s Oklahoma 
exception. 

 
On June 17, 2014, the Chickasaw applied to the Secretary to have 

the Terral site acquired in trust for gaming and other purposes.  App. 

179-180.  The Chickasaw proposed a 37,197 square-foot gaming facility 

with approximately 500 IGRA-regulated gaming machines, table 

games, and off-track betting amenities.  Id.   

The Secretary prepared an EA that analyzed the environmental 

consequences of taking the land into trust for the benefit of the 

Chickasaw Nation and of the subsequent development of an 
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approximately 37,197 square foot gaming facility on the site, as well as 

the consequences of a “no action” alternative.  The EA was made 

available for public comment from March 18 to April 18, 2016, and it 

was finalized on April 20, 2016 after no comments were received.  Id. at 

193, 197-311.  Nearly 30 agencies, organizations, and individuals were 

consulted, including the State Historic Preservation Officer (SHPO), 

who stated that no known historic properties are within the project’s 

area of potential effects.  Id. at 303-06.  On January 19, 2017, The 

Secretary issued a FONSI, which determined based on the EA that the 

trust acquisition and subsequent development of a gaming facility “will 

have no significant impact on the quality of the human environment 

with implementation of the mitigation measures and best management 

practices specified in the EA.”  Id. at 312-14. 

Also on January 19, 2017, the Secretary made a final decision to 

acquire the land in trust for gaming purposes.  Id. at 179-96.  The 

Secretary determined that gaming may lawfully occur on the land upon 

its acquisition in trust, because the Chickasaw had no reservation on 

October 17, 1988, the Terral site is located in Oklahoma, and the Site is 
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within the boundaries of the Chickasaw’s former reservation in the 

State.  Id. at 180-81.   

The Notice of Decision also explains the Secretary’s analysis of 

whether to acquire the land in trust pursuant 25 C.F.R. Part 151.  App. 

at 181-96.  The Secretary determined that the Terral site could be taken 

into trust under all three possible bases for acquiring the land under 25 

C.F.R. § 151.3(a).  App. at 181 n.19.  With respect to 25 C.F.R. § 

151.3(a)(3), the Secretary found that the acquisition is necessary to 

facilitate tribal self-determination, economic development, and Indian 

housing.  App. at 181-85.  Among other reasons supporting this 

determination, the Secretary explained that the Chickasaw Nation 

added over 2,000 members in 2015, has demand for services that grows 

every year, and relies on economic opportunities such as gaming to 

provide for the needs of its members.  Id. at 181-82.  

The Secretary applied the “on-reservation” criteria set forth in 25 

C.F.R. § 151.10 to the Terral site based on its finding that the site is 

within the Chickasaw’s former reservation in Oklahoma, and therefore 

meets the definition of an “Indian reservation” set forth in 25 C.F.R. § 

151.2(f).  App. at 185.  The Secretary carefully considered each of these 

Appellate Case: 17-6247     Document: 01019974738     Date Filed: 04/12/2018     Page: 26     



 

16 
 

criteria, including the existence of statutory authority for the 

acquisition, the tribe’s need for additional land, the purposes for which 

the land will be used, and potential jurisdictional problems.  Id. at 189-

90; 25 C.F.R. § 151.10(f).  On this last point, the Secretary requested 

comments from the State and from local jurisdictions, but no comments 

were received.  App. at 189.  The Secretary anticipated no jurisdictional 

problems, noting a cross-deputization agreement between the 

Chickasaw Lighthorse Police Department and the Jefferson County 

Sherriff.  Id. at 190.   

The Secretary prepared a notice of its decision for publication in 

the Federal Register on January 19, 2017.  Id. at 315-17.  On January 

20, 2017, the first day of the current presidential administration, the 

Department of the Interior’s Office of Executive Secretariat and 

Regulatory Affairs issued a memorandum requiring that all Federal 

Register notices be placed on hold until reviewed by that office.  Id. at 

318.  The Secretary subsequently published the notice on July 18, 2017.  

82 Fed. Reg. 32,867-01 (July 18, 2017).   
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C. Comanche filed suit, and the district court denied 
Comanche’s motion for a preliminary injunction. 

 
Comanche filed its Complaint on August 17, 2017 and moved for a 

preliminary injunction on August 30, 2017.  App. at 3-4.  Following 

briefing and oral argument, the district court denied Comanche’s 

motion on November 13, 2017.  Id. at 6, 517-32.  It set forth the four 

showings required for preliminary injunctive relief and explained that, 

because Comanche seeks an injunction that would alter the status quo, 

Comanche must satisfy a heightened burden.  Id. at 520.   

The district court first found that Comanche was making a facial 

challenge to both the Secretary’s IRA regulations promulgated in 1980 

and to the Secretary’s IGRA regulations promulgated in 2008, and the 

court determined that both of these claims appeared to be untimely.  Id. 

at 521-22.  The court rejected Comanche’s argument that its challenge 

is a timely “as-applied” one, explaining that Comanche had not argued 

that the Secretary erroneously applied the regulations to the Terral 

site, but instead that the regulations should be different with respect to 

all parcels in Oklahoma.  Id. at 522. 

The district court further found that even if these challenges were 

timely, they are unlikely to be successful.  It explained that Section 5 of 
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the IRA, 25 U.S.C. § 5108, does not require a showing of governmental 

jurisdiction before land may be taken into trust, and that the Secretary 

permissibly exercised its discretion in interpreting the statute.  Id. at 

523-24.  The court also rejected Comanche’s argument that this Court’s 

decision Murphy v. Royal renders invalid the Secretary’s reliance on 

that portion of the definition of “Indian reservation” in 25 C.F.R. § 

151.2(f) that includes former reservations.  App. at 524-27.  (As noted 

above, this Court held in Murphy—contrary to long-held belief—that 

Congress had not disestablished the Creek Reservation.  875 F.3d at 

937-68).  The district court held that it does not matter for purposes of 

the land-into-trust decision whether the Chickasaw Reservation had 

been disestablished or continues to exist, because the on-reservation 

procedure applies if the Terral site is within a former reservation, as 

well as if it is within an existing reservation, which is an “area of land 

over which the tribe is recognized by the United States as having 

governmental jurisdiction,” 25 C.F.R. § 151.2(f).  The district court 

explained that Comanche misinterpreted Montana v. United States, 450 

U.S. 544 (1981), as holding that a tribe has no jurisdiction over non-

Indian fee land within a reservation, when the Supreme Court actually 
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“recognize[d] that Indian tribes retain some aspects of civil jurisdiction 

even over non-Indian fee lands within the reservation.”  App. at 128.      

With respect to IGRA, the court concluded that the Oklahoma 

exception to the prohibition on gaming on after-acquired lands “plainly 

applies.” Id. at 528; see also id.  The court rejected Comanche’s reliance 

on the Secretary’s 2006 proposed rule—which included the phrase “that 

are within the jurisdiction of an Oklahoma Indian tribe” in the 

definition of “former reservation”—because it was merely proposed and 

an agency may reasonably change course.  Id. at 529.  Finally, the court 

rejected Comanche’s argument that Murphy invalidates the Secretary’s 

reliance on the Oklahoma exception because, once again, it is not 

relevant whether the Chickasaw Reservation had been disestablished or 

continues to exist.  Id. at 528-30.  That is, even if the Terral site is not 

eligible for gaming under the exception for parcels within disestablished 

reservations, 25 U.S.C. § 2719(a)(2), it is nevertheless eligible for 

gaming under the exception for parcels within existing reservations, id. 

§ 2719(a)(1).   

With respect to Comanche’s NEPA claim, the court ruled that it 

was not properly raised, as Comanche asserted it for the first time in its 
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reply brief.  App. at 530.  It further ruled that even if Comanche had 

properly asserted the claim, it was unlikely to be successful because 

Comanche merely made “general assertions” that the Secretary did not 

take the required “hard look” at environmental consequences and 

because Comanche submitted no evidence making a substantial 

showing of a NEPA violation.  Id.  Nor was the court persuaded that 

Comanche’s speculation that the Chickasaw were planning to build a 

gaming facility beyond the scope of the one that the Secretary analyzed 

in the EA was an adequate basis for an injunction.  Id. at 531.  The 

district court further determined that Comanche’s NEPA claim is less 

concerned with environmental impacts than with competitive ones, and 

that such economic impacts by themselves afford no basis to assert a 

NEPA claim.  Id. at 531-32.   

Having concluded that Comanche failed to demonstrate a 

likelihood of success on the merits, the district court did not reach the 

other preliminary injunction factors.   

Comanche subsequently appealed, and the district court stayed 

the case pending the resolution of this appeal.  See App. at 7, 533-34. 
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STANDARD OF REVIEW 
 

This court reviews the denial of a preliminary injunction for abuse 

of discretion.  McDonnell v. City & Cty. of Denver, 878 F.3d 1247, 1252 

(10th Cir. 2018); Westar Energy, Inc. v. Lake, 552 F.3d 1215, 1224 (10th 

Cir. 2009).  A court abuses its discretion when it bases its decision on an 

erroneous conclusion of law or where there is no rational basis in the 

evidence for the ruling.  Fish v. Kobach, 840 F.3d 710, 723 (10th Cir. 

2016).  A preliminary injunction is an “extraordinary remedy” that may 

not be granted absent a “clear showing” that the movant is entitled to 

it.  Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 22 (2008).  To 

obtain a preliminary injunction, a movant must demonstrate (1) that it 

is likely to succeed on the merits of its claim; (2) that it will suffer 

irreparable harm if the injunction is denied; (3) that its threatened 

injury outweighs the harm the grant of the injunction will cause the 

opposing party; and (4) that if issued, the injunction will not adversely 

affect the public interest.  McDonnell, 878 F.3d at 1252; Fish, 840 F.3d 

at 723.  When a court determines that the movant has failed to 

establish the requisite likelihood of success on the merits, it need not 

address the remaining prongs.  See Schrier v. Univ. of Colorado,427 
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F.3d 1253, 1262 n.2 (10th Cir. 2005) (affirming the denial of a 

preliminary injunction where the district court addressed only the 

merits prong). 

Because “the primary goal of a preliminary injunction is to 

preserve the pre-trial status quo,” courts are to be extra cautious in 

granting a preliminary injunction that “requires the nonmoving party to 

take affirmative action—a mandatory preliminary injunction—before a 

trial on the merits occurs.”  RoDa Drilling Co. v. Siegal, 552 F.3d 1203, 

1208 (10th Cir. 2009).  The injunction Comanche seeks is such an 

injunction because it would affirmatively require the Secretary to “act 

in a particular way,” i.e., to rescind its acquisition of the Terral site in 

trust, “and as a result . . . place the issuing court in a position where it 

may have to provide ongoing supervision to assure [that the Secretary] 

is abiding by the injunction.”  Schrier, 427 F.3d at 1261 (citation 

omitted).  Requests for such injunctions “should be more closely 

scrutinized to assure that the exigencies of the case support the 

granting of a remedy that is certainly extraordinary.”  O Centro Espirita 

Beneficiente Uniao Do Vegetal v. Ashcroft, 389 F.3d 973, 979 (10th Cir. 

2004) (en banc)). 
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SUMMARY OF ARGUMENT 

The district court did not err in determining that Comanche is not 

likely to prevail on its argument that IGRA’s “Oklahoma exception” 

requires tribes to demonstrate governmental jurisdiction over a parcel 

of land before the Secretary may acquire the land in trust for gaming 

purposes.  IGRA does not govern the Secretary’s trust acquisition 

decisions and, even if it did, IGRA plainly imposes no requirement that 

tribes establish governmental jurisdiction over a parcel of land before 

the Secretary may take land into trust for gaming purposes.  

Comanche’s arguments to the contrary reflect fundamental 

misconceptions about IGRA’s scope and about basic principles of tribal 

jurisdiction over fee lands within Indian reservations.  Even if the 

statutory language were ambiguous on this point, which it is not, the 

Secretary’s reasonable interpretation would prevail because it is 

entitled to Chevron deference.     

Likewise, the district court did not err in concluding that 

Comanche is not likely to prevail on the merits of its NEPA claim.  

Comanche waived its NEPA arguments because it mentioned them for 

the first time only in its reply brief below.  But even if properly raised, 
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Comanche’s NEPA claims would fail for two independent reasons.  

First, Comanche has failed to state an APA claim based on a violation of 

NEPA because the purely economic interest it asserts is outside the 

zone of interests that NEPA was enacted to protect.  Second, 

Comanche’s criticisms of the EA in particular and the Secretary’s NEPA 

process in general are speculative, misplaced, or generalized criticisms 

that fail to show by substantial evidence that a NEPA violation 

occurred.              

The district court’s denial of Comanche’s motion for a preliminary 

injunction motion was correct and should be affirmed. 
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ARGUMENT 

I. The district court correctly concluded that Comanche was 
not likely to succeed on the merits of its IGRA claim. 

 

Comanche’s IGRA-based challenge fails because the Secretary has 

correctly interpreted the relevant statutory language.  This issue is 

governed by the well-known, two-step analysis set forth by the Supreme 

Court in Chevron v. Natural Resources Defense Council, 467 U.S. 837 

(1984).  Under Chevron step one, the reviewing court asks “whether 

Congress has directly spoken to the precise question at issue.”  Id. at 

842–43.  If Congress’s intent is clear, then both the court and the 

agency must give effect to its unambiguously expressed intent.  Id. at 

843.  Courts determine Congress’s intent by employing the traditional 

tools of statutory interpretation, beginning—as always—with an 

examination of the statute’s text.  See Sinclair Wyoming Ref. Co. v. 

United States EPA, 874 F.3d 1159, 1163 (10th Cir. 2017).  But, if 

Congress has “not directly addressed the precise question at issue”—if 

“the statute is silent or ambiguous with respect to the specific issue”—

the court must determine at Chevron step two “whether the agency’s 
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answer is based on a permissible construction of the statute.”  Chevron, 

467 U.S. at 843–44. 

A. The plain language of IGRA’s Oklahoma exception 
does not require tribes to demonstrate governmental 
jurisdiction over parcels prior to trust acquisition. 

 

The interpretive question raised by Comanche may be resolved at 

Chevron step one because, for multiple reasons, it is clear that IGRA’s 

Oklahoma exception does not require tribes to establish governmental 

jurisdiction over parcels prior to trust acquisitions for gaming purposes.  

Comanche’s contrary arguments ignore IGRA’s plain text and reflect 

fundamental misconceptions about IGRA’s scope and about the basic 

principles of tribal jurisdiction over fee lands within Indian 

reservations.  As elaborated below, IGRA requires that a tribe have 

governmental jurisdiction over a parcel before it may conduct gaming 

on that parcel; however, IGRA contains no requirement in that a tribe 

have governmental jurisdiction over a parcel before that parcel may be 

taken into trust.   

Absent other specific authority, decisions to acquire land in trust 

for Indians are governed by 25 U.S.C. § 5108 and its implementing 

regulations at 25 C.F.R. Part 151.  IGRA, by contrast, governs gaming 
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on “Indian lands,” 25 U.S.C. § 2710, which includes, but is not limited to 

lands that have already been taken into trust for a tribe, id. 

§ 2703(4)(B).  Section 20 of IGRA provides that the statute governs the 

permissibility of gaming on certain trust lands, namely, those “lands 

acquired by the Secretary in trust for the benefit of an Indian tribe 

after” October 17, 1988.  Id. § 2719(a) (emphasis added).  While the 

Secretary may review the permissibility of gaming on land at the same 

time that he determines whether to take land into trust, those 

determinations are statutorily distinct, and IGRA governs only the 

latter.  See Sac & Fox Nation v. Norton, 240 F.3d 1250, 1261-68 (10th 

Cir. 2001) (addressing the permissibility of gaming on land separately 

from addressing the propriety of the Secretary’s acquisition of the land 

in trust pursuant to specific legislation), superseded by statute on other 

grounds, Pub. L. No. 107-63 § 134, 115 Stat. 414, 442-43 (2001). 

 As a practical matter, the fact that Section 20 of IGRA applies 

only to trust lands means that gaming conducted pursuant to any of its 

exceptions necessarily takes place on lands over which a tribe already 

has governmental jurisdiction.  There is no question that lands acquired 

and held in trust for a tribe by the United States constitute “Indian 
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country” over which the tribe has jurisdiction.2  See Oklahoma Tax 

Comm’n v. Citizen Band Potawatomi Indian Tribe, 498 U.S. 505, 511 

(1991) (Indian country status does not turn on denomination as “trust 

land” or “reservation”); United States v. Roberts, 185 F.3d 1125, 1130 

(10th Cir. 1999) (reservation status not dispositive and trust land is 

Indian Country); Citizens Against Casino Gambling in Erie County v. 

Chaudhuri, 802 F.3d 267, 280-284 (2d Cir. 2015) (primary jurisdiction 

over trust land that is Indian country rests with federal government 

and tribe inhabiting it); see also Buzzard v. Oklahoma Tax Comm’n, 992 

F.2d 1073, 1076 (10th Cir. 1993) (trust lands meet federal set-aside and 

                                                            
2 “Indian country” includes 
 

all land within the limits of any Indian reservation under 
the jurisdiction of the United States Government, 
notwithstanding the issuance of any patent, and, including 
rights-of-way running through the reservation, (b) all 
dependent Indian communities within the borders of the 
United States whether within the original or subsequently 
acquired territory thereof, and whether within or without 
the limits of a state, and (c) all Indian allotments, the Indian 
titles to which have not been extinguished, including rights-
of-way running through the same. 

 
18 U.S.C. § 1151.  Although Section 1151 is a criminal statute, “the 
classification generally applies to questions of both civil and criminal 
jurisdiction.”  Indian Country, 829 F.2d at 973. 
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federal superintendence requirements); see also Cohen’s Handbook § 

3.04[1] at 183-184 (explaining the concept).  Chickasaw, therefore, has 

governmental jurisdiction over the Terral site by virtue of the site’s 

trust status.   

In addition to the precept that IGRA does not govern trust land 

acquisitions, Comanche’s assertion that it requires tribes to establish 

governmental jurisdiction over land within a former reservation prior to 

a trust acquisition for gaming purposes finds no support in the text of 

the Oklahoma exception or in IGRA more broadly.  Congress defined a 

number of terms in IGRA, but it authorized the Secretary to define the 

boundaries of “former reservations.”  Compare 25 U.S.C. § 2703 with id. 

§ 2719(a)(2)(i).3   Nor is there any merit to Comanche’s argument that 

                                                            
3 To the extent Comanche argues that the Secretary erred in 
interpreting IGRA’s Oklahoma exception when he promulgated the 
regulations implementing the provision in 2008, the challenge is an 
untimely facial challenge.  See 28 U.S.C. § 2401(a) (generally providing 
that “every civil action commenced against the United States shall be 
barred unless the complaint is filed within six years after the right of 
action first accrues”).  Comanche suggests that the Ninth Circuit’s 
decision in Wind River Mining Corp. v. United States, 946 F.2d 710 (9th 
Cir. 1991), permits a later facial challenge on the ground that the 
regulations are ultra vires, Op. Br. at 35 n.4, but this Court has not 
adopted Wind River’s limited exception.  Even if the Court had adopted 
that exception, it would not apply here for two reasons.  First, the 
Secretary has not applied the regulations to Comanche in a subsequent 
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The Secretary’s interpretation of IGRA’s Oklahoma exception unduly 

favors Oklahoma tribes, and particularly the Five Civilized Tribes.   

Although Comanche has not argued that the Secretary erred in 

interpreting Section 5 of the IRA, 25 U.S.C. § 5108, Comanche has 

devoted a significant portion of its brief to discussing the Secretary’s 

land-into-trust regulations, 25 C.F.R. Part 151, and relies on this as 

groundwork for its argument that the Secretary erred in interpreting 

IGRA’s Oklahoma exception.  Comanche’s contention appears to be that 

the definition of “Indian reservation” in 25 C.F.R. § 151.2 unfairly 

requires tribes seeking trust status for parcels within existing 

reservations to demonstrate “governmental jurisdiction” over the 

parcels in order to proceed under the “on-reservation” process, but 

permits Oklahoma tribes with disestablished reservations to utilize the 

on-reservation process without making this showing.4  This argument 

                                                            

agency action.  See id. at 716.  Second, the regulations, unlike the land 
classification decision at issue in Wind River, were likely to be 
discovered before they were applied to a particular entity.  Id. at 711, 
716.  
4 Although Comanche complains generally of unfairness, it has not 
clearly argued in its opening brief that the Secretary erred in 
interpreting 25 U.S.C. § 5108 when it promulgated its implementing 
regulations in 1980, and accordingly has waived any such argument in 
seeking reversal of the district court’s denial of its motion for 
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reflects fundamental misunderstandings of federal Indian law and the 

land-into-trust regulations.5 

First, there is no additional “governmental jurisdiction” 

requirement with respect to parcels within existing reservations.  A 

reservation is defined as an “area of land over which the tribe is 

recognized by the United States as having governmental jurisdiction.” 

25 C.F.R. § 151.2(f).  Tribes need not make an individual showing of 

their jurisdiction within their reservations.  The Secretary presumes 

                                                            

preliminary injunction.  “The failure to raise an issue in an opening 
brief waives that issue” and “appellate courts will not entertain issues 
raised for the first time on appeal in an appellant’s reply brief.”  
Anderson v. U.S. Dep’t of Labor, 422 F.3d 1155, 1174 (10th Cir. 2005).  
Moreover, even if Comanche were pressing this argument, it is patently 
a facial challenge to the regulation the Secretary promulgated in 1980 
and is thus grossly untimely under even the most generous statute of 
limitations.  See 28 U.S.C. § 2401(a).  As noted above, Comanche’s 
reliance on Wind River in arguing to the contrary is misplaced. 

5Comanche also erroneously states that off-reservation acquisitions 
require the Secretary’s approval and gubernatorial concurrence.  Op. 
Br. at 42.  Again, Comanche conflates the IRA and IGRA, and the “two-
factor” determinations to which Comanche refers are required under 
Section 20 of IGRA only when neither of the provision’s first two 
exceptions apply, and it is determined that gaming on newly acquired 
lands would be “in the best interest of the Indian tribe and its members, 
and would not be detrimental to the surrounding community.”  25 
U.S.C. § 2719(b)(1)(A).  The difference between on-reservation and off-
reservation acquisitions is set forth in 25 C.F.R. §§ 151.10 and 151.11, 
and is explained supra at 5-6.       
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that tribes have jurisdiction over their current reservations and all 

other lands that constitute Indian country when it applies 25 C.F.R. 

§§ 151.2(f) and 151.10.  See Atkin County v. Bureau of Indian Affairs, 47 

IBIA 99, 106 (June 12, 2008); Mille Lacs County v. Bureau of Indian 

Affairs, 62 IBIA 130, 148 (Jan. 29, 2016). 

As the district court correctly explained, the Supreme Court 

recognized in Montana and subsequent cases that tribes may exercise 

governmental jurisdiction within the boundaries of their reservations 

even over nonmembers on non-Indian fee lands within the reservations 

in certain circumstances.  450 U.S. at 563-67.  Tribes have the authority 

to exercise civil jurisdiction over the activity of nonmembers who enter 

into consensual relationships with the tribe or its members, and over 

activity that directly affects the tribe’s political integrity, economic 

security, health, or welfare.  Id. at 565-66; see also Strate v. A-1 

Contractors, 520 U.S. 438, 446-47 (1997); Kerr-McGee Corp. v. Farley, 

115 F.3d 1498, 1508 (10th Cir. 1997).  Comanche seeks to turn the 

holding in Montana on its head with the bare assertion that the 

circumstances of tribal jurisdiction over fee lands within reservations 

are “not applicable in a trust acquisition context.”  Op. Br. 41.  But that 
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makes no sense, and Comanche has provided no good authority for its 

argument. 

Comanche relies on City of Sherrill v. Oneida Indian Nation of 

New York, 544 U.S. 197 (2005), and Nebraska v. Parker, 136 S. Ct. 1072 

(2016), for the proposition that tribes categorically lack jurisdiction over 

fee land within reservation boundaries that is held by a non-Indian, but 

neither case so holds.  In City of Sherrill, the Court held that a tribe 

had relinquished its ancient sovereignty over land within its former 

reservation based on specific facts, and the Court relied largely on 

equitable principles in further holding that the tribe could not 

unilaterally restore its sovereignty by buying the land under those 

circumstances.  544 U.S. at 213-21.  Notably, the Court referenced the 

trust acquisition process as the appropriate mechanism for acquiring 

lands for tribal communities.  Id. at 220-21.  Nebraska v. Parker is 

likewise inapposite, as it addressed whether Congress diminished a 

specific reservation in a specific statute.  136 S.Ct. at 1076. 

Comanche misstates the intent behind the Secretary’s regulations 

for taking land into trust when it suggests that the focus of the 

regulations is taking “individually owned allotments” into trust.  Op. 
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Br. 30.  In service of the IRA’s broader goal of encouraging Indian tribes 

“to revitalize their self-government” and to take control of their 

“business and economic affairs,” Congress sought to build the land base 

of tribes, which had been lost during the allotment era.  See Mescalero 

Apache Tribe v. Jones, 411 U.S. 145, 151 (1973).  As a result, Congress 

envisioned that the land acquired would be predominantly non-Indian 

lands.  Comanche compounds this error by suggesting that Mustang 

Production Co. v. Harrison, 94 F.3d 1382 (10th Cir. 1996), has some 

relevance to this case.  Op. Br. at 38-40.  Mustang addressed whether 

the Cheyenne-Arapaho Tribes of Oklahoma had jurisdiction over the 

allotted lands within their disestablished reservation such that they 

could impose a severance tax on oil and gas production on the lands.  Id. 

at 1383.  This Court held that they did.  Id. at 1384-86.  But the 

allotments at issue were still held in trust by individual tribal members, 

and that case had nothing to do with taking land into trust under the 

IRA (or gaming under IGRA). 

Comanche’s discussion of this Court’s decision in Murphy v. Royal 

is similarly misplaced.  Contrary to Comanche’s assertion (Op. Br. 42), 

Murphy addressed the specific question whether the Creek Reservation 
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had been disestablished, not any asserted “principle that reservation 

status does not necessarily mean the existence of government 

jurisdiction as to all lands within the boundaries.”  Moreover, even 

assuming Murphy has the broad implication that Comanche claims, it is 

of no help to Comanche here.  To the contrary, the district court 

correctly determined that the “on-reservation” criteria would apply to 

the Terral site regardless of whether the Chickasaw Reservation has 

been disestablished, a conclusion that Comanche has failed to refute.   

Further, the Secretary’s definition of “Indian reservation” in 25 

C.F.R. §151.2 does not advantage Oklahoma tribes with disestablished 

reservations over tribes in other states with disestablished reservations.  

The on-reservation procedures apply to all parcels within disestablished 

reservations.  While it is presumed that all reservations within 

Oklahoma were disestablished, and there must be a “final judicial 

determination” of disestablishment in other states, this distinction was 

permissibly based on the presumption that all reservations in 

Oklahoma had been disestablished. 

Comanche might think that it is unfair that the Secretary chose to 

treat parcels within disestablished reservations (whether in Oklahoma 
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or elsewhere) the same as parcels within current reservations for 

purposes of its Part 151 land-into-trust regulations.  As noted above, 

however, Comanche has not squarely challenged these regulations 

promulgated in 1980 and could not do so because of the statute of 

limitations.  In IGRA, Congress similarly chose to treat trust land 

within disestablished reservations (whether in Oklahoma or elsewhere) 

the same as trust land within current reservations for purposes of 

allowing gaming on lands acquired in trust after IGRA’s enactment.  

That choice is a completely separate matter from the Secretary’s choice 

in promulgating its Part 151 regulations.   

For the foregoing reasons, IGRA’s Oklahoma exception plainly 

does not mandate that tribes establish governmental jurisdiction over 

lands prior to trust acquisitions for gaming purposes.   

B. Even if the language were ambiguous, Comanche’s 
claim would fail because the Secretary’s 
interpretation of IGRA’s Oklahoma exception is 
entitled to Chevron deference and is permissible. 

 
Even if IGRA’s Oklahoma exception were ambiguous as to 

whether tribes must establish governmental jurisdiction over parcels 

prior to trust acquisitions for gaming purposes, Comanche’s argument 
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would still fail because the Secretary’s interpretation is entitled to 

Chevron deference.  Although not all agency interpretations merit 

Chevron deference, the Supreme Court clarified in United States v. 

Mead Corp., 533 U.S. 218, 226-27 (2001), that such deference is 

warranted where “Congress delegated authority to the agency generally 

to make rules carrying the force of law, and that the agency 

interpretation claiming deference was promulgated in the exercise of 

that authority.”  As this Court has explained, “Mead thus created, in 

effect, a safe harbor of Chevron deference for agency interpretations 

produced via formal agency action—formal rulemaking or 

adjudication—and those produced via informal notice-and-comment 

rulemaking.”  Sinclair Wyoming Co., 874 F.3d at 1163-64 (internal 

quotation marks omitted).   

The interpretation that Comanche challenges here falls squarely 

within the “safe harbor” created by Mead.  The Secretary promulgated 

25 C.F.R. Part 292 in the exercise of authority conferred in 25 U.S.C. 

§ 2719 (in addition to other sources), via notice-and-comment 
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rulemaking.  See 25 C.F.R. § 292.1 (listing sources).6  Comanche asserts 

that an undefined “lesser standard of deference” should apply because 

The Secretary’s interpretation is inconsistent with a definition of former 

reservation that it proposed but chose not to adopt in 2006, and because 

the Secretary’s position amounts to nothing more than a “convenient 

litigating position.”  Op. Br. At 37.  These arguments lack merit. 

First, the Secretary plainly did not “change” its interpretation of 

IGRA’s Oklahoma exception when it promulgated 25 C.F.R. § 292.4 

because it never promulgated the definition that it considered in 2006.  

On this point, Comanche asks the Court to penalize the Secretary for 

considering something other than what it ultimately promulgated.  

                                                            
6 In Sac & Fox Nation, 240 F.3d at 1265, this Court gave no deference to 
the Secretary’s determination that a specific parcel of land was a 
“reservation” within the meaning of IGRA, holding that Congress 
delegated this particular authority to the National Indian Gaming 
Commission, and not to the Secretary.  For two reasons, this holding 
has no applicability here.  First, it was superseded by statute in 2002.  
See 115 Stat. at 443 (“The authority to determine whether a specific 
area of land is a ‘reservation’ for purposes of sections 2701–2721 of title 
25, United States Code, was delegated to the Secretary of the Interior 
on October 17, 1988.”); see also Citizens Exposing Truth about Casinos 
v. Kempthorne, 492 F.3d 460, 462 (D.C. Cir. 2007) (recognizing that the 
holding has been superseded).  Second, Sac & Fox predates the 25 
C.F.R. Part 292 regulations and does not address an interpretation 
produced via notice-and-comment rulemaking.   
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Comanche has provided no support for the proposition that the 

Secretary may be charged with a rule that it chose not to issue, and the 

notion that it can be so bound is contrary to the principle of reasoned 

decisionmaking that the APA’s notice-and-comment procedures are 

designed to promote.  Moreover, even if 25 C.F.R. § 292.4 effected a 

change in the Secretary’s interpretation, that fact alone would not 

justify a more searching review by this Court.  See FCC v. Fox 

Television Stations, Inc., 556 U.S. 502, 514 (2009) (“We find no basis in 

the [APA] or in our opinions for a requirement that all agency change be 

subjected to more searching review.”); Lockheed Martin Corp. v. Admin. 

Review Bd., U.S. Dep’t of Labor, 717 F.3d 1121, 1131 (10th Cir. 2013) 

(same).  A more detailed explanation may be required of an agency if a 

new policy rests on factual findings that contradict those underlying the 

prior policy, or if the prior policy engendered serious reliance interests, 

Fox Television, 556 U.S. at 515, but Comanche has made no argument 

that either of these circumstances applies here, and neither does apply. 

Second, 25 C.F.R. § 292.4 is plainly not merely a “convenient 

litigating position.”  In Bowen v. Georgetown University Hospital, 488 

U.S. 204, 212-13 (1988), the Supreme Court used this phrase to describe 
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an agency interpretation that was advocated for the first time in 

litigation; unsupported by the agency’s regulations, rulings, or 

administrative practice; and inconsistent with the agency’s prior 

litigation positions.  The Court declined to defer to such an 

interpretation on the ground that Congress had delegated to the 

agency—and not to appellate counsel—the authority to interpret 

ambiguous statutory provisions.  Id.  Bowen has no application here, as 

the interpretation challenged by Comanche was promulgated by the 

Secretary through notice-and-comment rulemaking and has been 

consistently applied by the agency, including before the acquisition at 

issue.  Indeed, Comanche itself argues that the Secretary has 

consistently applied the contested interpretation to dozens of trust 

acquisitions in Oklahoma.  Op. Br. at 4.    

For the foregoing reasons, this Court should defer to the 

Secretary’s interpretation of IGRA, which is the interpretation 

compelled by the language of the statute.  Accordingly, the district court 

correctly concluded that Comanche was not likely to succeed on the 

merits of its IGRA claim.   
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II. The district court correctly concluded that Comanche 
had not demonstrated a likelihood of success on the 
merits of its NEPA claim because Comanche’s purely 
economic interest is outside the statute’s zone of 
interests and, in any event, Comanche did not 
demonstrate by substantial evidence that a NEPA 
violation occurred. 

 
The Court should not consider Comanche’s NEPA arguments on 

appeal because Comanche advanced them for the first time in its reply 

brief below.  See App. 32-54, 346-58, 530.  Those arguments are thus 

waived:  “It is not sufficient to merely mention an issue in a reply brief.  

Issues not raised in the opening brief are deemed abandoned or 

waived.”  Coleman v. B-G Maint. Mgmt. of Colorado, Inc., 108 F.3d 

1199, 1205 (10th Cir. 1997).  It is particularly appropriate to apply this 

rule here, as Comanche opted to appeal at the preliminary injunction 

stage—before the filing of an administrative record—but at the same 

time attempts to criticize the record of the Secretary’s NEPA 

compliance.  See Op. Br. at 44 (asserting that evidence of the Secretary’s 

notice of the availability of the Environmental Assessment is “missing” 

from the record), 45 (arguing that the evidence of consultation with 

affected tribes is inadequate), 46 (contending that a declaration it 

attached to its reply brief casts doubt on the Record of Decision’s 
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statement that the scope of the facility will be approximately 500 IGRA-

regulated games).  

A. Comanche failed to state an APA claim for a violation   
of NEPA because the purely economic interest it 
asserts is outside the zone of interests the statute was 
enacted to protect. 
 

Even if Comanche had properly raised its NEPA arguments, they 

would fail because the purely economic interest that Comanche asserts 

is outside the zone of interests that NEPA was designed to protect, and 

Comanche has accordingly failed to state an APA claim based on a 

violation of NEPA.   

The Supreme Court “has long held that a person suing under the 

APA must satisfy not only Article III’s standing requirements, but an 

additional test:  the interest he asserts must be ‘arguably within the 

zone of interests to be protected or regulated by the statute’ that he says 

was violated.”  Match-E-Be-Nash-She-Wish Band, 132 S. Ct. at 2210 

(quoting Ass’n of Data Processing Serv. Org. v. Camp, 397 U.S. 150, 153 

(1970)); accord Lujan v. Nat’l Wildlife Fed’n, 497 U.S. 871, 883 (1990) 

(Lujan) (plaintiff bringing NEPA claim must establish that injury 
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complained of falls within the zone of interests sought to be protected by 

that statute).7   

NEPA is a procedural statute designed to “encourage productive 

and enjoyable harmony between man and his environment; to promote 

efforts which will prevent or eliminate damage to the environment and 

the biosphere and stimulate the health and welfare of man; [and] to 

enrich the understanding of the ecological systems and natural 

resources important to the Nation.”  42 U.S.C. § 4321 (emphasis added).  

Accordingly, harm to an economic interest alone is insufficient to bring a 

NEPA claim.  Town of Stratford v. FAA, 285 F.3d 84, 88 (D.C. Cir. 2002) 

(“a NEPA claim may not be raised by a party with no claimed or 

apparent environmental interest”); Maiden Creek Assocs., L.P. v. U.S. 

Dep’t of Transp., 823 F.3d 184, 194 (3d Cir. 2016) (“The vast majority of 

NEPA authority makes clear that economic injury alone does not satisfy 

                                                            
7 The zone of interests requirement for bringing an action under the 
APA was often referred to as a “prudential standing” requirement.  The 
Supreme Court recently clarified that “‘prudential standing is a 
misnomer’ as applied to the zone-of-interests analysis,” Lexmark Int’l, 
Inc. v. Static Control Components, Inc., 134 S. Ct. 1377, 1387 (2014) 
(quoting Ass’n of Battery Recyclers, Inc. v. EPA, 716 F.3d 667, 675–76 
(D.C. Cir. 2013) (Silberman, J., concurring)).  The requirement for 
showing that the plaintiff’s injury falls within the zone of interests of 
the statute invoked, however, has not been modified. 
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the statute’s zone of interests test.”); Ranchers Cattlemen Action Legal 

Fund United Stockgrowers of Am. v. U.S. Dep’t of Agric., 415 F.3d 1078, 

1103 (9th Cir. 2005) (“to assert a claim under NEPA, a plaintiff must 

allege injury to the environment”); Cent. S.D. Coop. Grazing Dist. v. Sec. 

of the U.S. Dep’t of Agric., 266 F.3d 889, 895 (8th Cir. 2001) (economic 

interests alone are not within the zone of interests protected by NEPA); 

see generally Metro. Edison Co. v. People Against Nuclear Energy, 460 

U.S. 766, 778 (1983) (“[i]f a harm does not have a sufficiently close 

connection to the physical environment, NEPA does not apply”).   

The only harm of which Comanche complains is competitive harm.  

Comanche seeks an injunction to prevent the Terral gaming facility 

from assertedly diverting business from its own casino approximately 

45 minutes away from the Terral site, and to safeguard the profitability 

of another casino that Comanche plans to build approximately ten miles 

away from the Terral site.  See App. at 3 (alleging that the Chickasaw 

and others of the Five Civilized Tribes have been able to corner the 

lion’s share of the gaming market in Oklahoma), 4 (stating the distance 

between Comanche’s current and prospective gaming operations and 

the Terral site), 13 (alleging that BIA officials have greased the skids 
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for the Five Civilized Tribes by granting their projects categorical 

exemptions under NEPA while imposing more stringent requirements 

on other Oklahoma tribes).  Indeed, Comanche begins its opening brief 

with an explanation that it brought this lawsuit “to safeguard its ability 

to continue funding Tribal operations and programs.”  Op. Br. at 2 

(emphasis added).   

However, the continuing competitiveness of Comanche’s own 

business interests is not an interest protected by NEPA.  See Maiden 

Creek, 823 F.3d at 191 (interests in safety, commercial viability, and 

growth of area are not protected by NEPA); Ashley Creek Phosphate Co. 

v. Norton, 420 F.3d 934, 940 (9th Cir. 2005) (interest in selling 

phosphate is not protected by NEPA).  And while the existence of an 

economic interest does not disqualify a would-be NEPA plaintiff if the 

plaintiff also has an environmental interest protected by the statute, 

Comanche does not assert any interest in the environment or natural 

resources of the Terral site, much less assert that such interest will be 

negatively impacted by the construction of the gaming facility.  

Compare Comm. to Save the Rio Hondo v. Lucero, 102 F.3d 445, 448 

(10th Cir. 1996) (finding that the plaintiffs’ recreational, aesthetic, and 

Appellate Case: 17-6247     Document: 01019974738     Date Filed: 04/12/2018     Page: 56     



 

46 
 

consumptive interests in the land and water of area fell within NEPA’s 

zone of interests).  Instead, Comanche’s NEPA claim is “simply the 

‘handy stick’ with which to attack” the Secretary.  Town of Stratford, 

285 F.3d at 89.  The lack of an environmental interest renders 

Comanche an improper plaintiff to assert the public’s environmental 

interest under NEPA.  See Maiden Creek, 823 F.3d at 190.   

B. Comanche has failed to show by substantial evidence 
that a NEPA violation occurred.   

 
Finally, even if Comanche had properly raised and could 

otherwise pursue its APA claim predicated on NEPA violations, it has 

failed to meet it burden to demonstrate that any violation occurred.  

Instead, Comanche merely makes a number of speculative or 

generalized criticisms that fall far short of establishing a violation.  

Deficiencies in a NEPA document “that are mere ‘flyspecks’ and do not 

defeat NEPA’s goals of informed decisionmaking and informed public 

comment will not lead to reversal.”  New Mexico ex rel. Richardson v. 

BLM, 565 F.3d 683, 704 (10th Cir. 2009).  

For example, because the notice of the EA’s availability for public 

inspection is not part of the limited record prepared in the course of 

litigating Comanche’s preliminary injunction motion, Comanche implies 
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that the Secretary never actually published the notice.  Op. Br. at 44.  

But to the contrary, the notice was published in two local newspapers.  

Classifieds, Clay County Leader, March 17, 2016, at 10A, available at 

http://www.claycountyleader.com/editionviewer/default.aspx?Edition=c3

28064c-ee2d-42dc-99ca-c3aa3252daa2&Page=5d6fd614-0cde-4b49-a9df-

5c59fffa909f (last visited April 1, 2018); Classifieds, The Ada News, 

March 17, 2016.  Moreover, Comanche’s speculation on this point 

cannot overcome the presumption of regularity to which the Secretary’s 

action is entitled, particularly here, where an administrative record has 

not been filed.  See San Juan Citizens Alliance v. Stiles, 654 F.3d 1038, 

1045 (10th Cir. 2011) (“When courts consider [APA] challenges, an 

agency’s decision is entitled to a presumption of regularity, and the 

challenger bears the burden of persuasion.” (citation omitted)).8   

                                                            
8 Comanche also wrongly suggests that the absence of a public comment 
period would necessarily render the EA invalid.  In preparing an EA, in 
contrast to an EIS, an agency must only involve the public to the extent 
“practicable,” and it is entitled to considerable discretion in deciding the 
extent to which such involvement is practicable. 40 C.F.R. § 1501.4(b); 
see also Cure Land, LLC v. United States Dep’t of Agric., 833 F.3d 1223, 
1236 (10th Cir. 2016).  Comanche has made no argument, much less 
demonstrated, that more public involvement than was provided was 
necessary to achieve NEPA’s goals in this instance.   

Appellate Case: 17-6247     Document: 01019974738     Date Filed: 04/12/2018     Page: 58     



 

48 
 

Similarly unavailing are Comanche’s generalized criticism of the 

Secretary’s decision to allow the Chickasaw Environmental Services 

Department to draft the EA, and Comanche’s suggestion that the 

Secretary was complicit in a plan to build a casino beyond the scope of 

the facility evaluated in the EA.  Op. Br. at 43, 46.  As Comanche 

acknowledges, the NEPA regulations promulgated by the Council on 

Environmental Quality (CEQ) expressly provide for project applicants 

to prepare EAs, so long as the agency makes “its own evaluation of the 

environmental issues and take responsibility for the scope and content 

of the [EA].”  40 C.F.R. § 1506.5(b).  Comanche has adduced no facts 

suggesting that the Secretary failed to carry out an independent review, 

or that it turned a blind eye to a plan to build a facility larger than the 

one evaluated.  With respect to the former, both the Notice of the 

Decision and the FONSI document the Secretary’s independent review.  

App. at 192-96, 312-14.  And again, Comanche’s vague speculation that 

something was amiss cannot overcome the presumption of regularity to 

which the Secretary’s decision is entitled. 

Nor has Comanche demonstrated that the acquisition was 

arbitrary and capricious because the Secretary did not consult 
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Comanche.  Op. Br. at 45.  In advancing this argument, Comanche 

relies on 40 C.F.R. § 1501.2(d), but this CEQ regulation gives agencies 

substantial discretion in identifying consulting parties, directing 

agencies to consult with “appropriate” State and local agencies and 

Indian tribes.  Id.9  Comanche has likewise failed to demonstrate that 

this purported failure led to an arbitrary and capricious decision.  See 

McKeen v. U.S. Forest Serv., 615 F.3d 1244, 1259 (10th Cir. 2010) 

(where plaintiff failed to show that an alleged failure to consult a 

“planning committee” was in contravention of NEPA or led to an 

arbitrary or capricious decision, it was not a basis for setting aside the 

action).  Comanche has not, for example, demonstrated that it had 

relevant information about the environmental impacts of the action 

that the Secretary failed to consider.  As mentioned above, nearly 30 

organizations, agencies, and individuals were consulted.  Comanche has 

not shown that more was required. 

Finally, Comanche has not established that the Secretary failed to 

fulfill any duty imposed by NEPA to update the Environmental Site 

                                                            
9 Comanche has not argued that the Secretary violated any of its own 
NEPA regulations, and has therefore waived any argument based on 
these regulations.   
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Assessment (ESA) prepared for the Terral site.  Op. Br. at 46-47.  An 

ESA is conducted to determine whether any hazardous materials exist 

that indicate a release, past release, or material threat of a future 

release of a hazardous substance on a property; the ESA conducted for 

the Terral site revealed no such materials.  App. at 192, 260-61.10  

Comanche relies on 40 C.F.R. Part 312 to argue that the Secretary had 

a duty to update the ESA.  But those regulations set forth standards 

that, if satisfied, entitle landowners to invoke certain defenses 

(including the “innocent landowner defense”) under the Comprehensive 

Environmental Response, Compensation, and Recovery Act (CERCLA), 

42 U.S.C. §§ 9601 et seq.; they also apply to site assessments conducted 

with certain CERCLA grant funds.  See 40 C.F.R. § 312.1(b).  Comanche 

has not alleged that the trust acquisition violated CERCLA, and it has 

not demonstrated that the Secretary’s FONSI determination was 

arbitrary and capricious due to a failure to consider any hazardous 

substance-related impacts.      

                                                            
10 Comanche highlights a discrepancy in the record regarding the date 
of the ESA’s completion, but it does not argue that this discrepancy 
defeated either of NEPA’s goals, and therefore the criticism is simply 
another flyspeck that provides no basis for reversal.  Op. Br. at 47.   
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For the foregoing reasons, Comanche has not met its burden of 

showing by substantial evidence that a NEPA violation occurred.  For 

that reason, and because Comanche outside the zone of interests 

necessary to assert a NEPA claim (which Comanche waived in any 

event), the district court correctly concluded that Comanche was 

unlikely to succeed on that claim. 

CONCLUSION 
 

For the foregoing reasons, the district court’s order denying 

Comanche’s motion for a preliminary injunction should be affirmed. 
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STATEMENT REGARDING ORAL ARGUMENT 
 

Comanche has requested oral argument.  The United States 

believes that oral argument would be helpful given the issues 

presented.         

 s/ Anna T. Katselas 
ANNA T. KATSELAS 
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