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I. Preliminary Statement. 
 

Plaintiffs have now twice established through extensive factual evidence and expert 

testimony that North Dakota’s new voter ID laws severely and disproportionately burden 

Native Americans, threaten to disenfranchise numerous Native American voters, and 

violate the Voting Rights Act (“VRA”) and the U.S. Constitution. Plaintiffs established that 

Plaintiffs Lucille Vivier, Elvis Norquay, Dorothy Herman, and Richard Brakebill, after 

enjoying the right to vote and voting regularly throughout their lives, were turned away by 

poll workers in November 2014 (even though the poll workers knew them and that they 

were qualified to vote) because their IDs did not comply with the new laws. Plaintiffs also 

demonstrated that Lucille Vivier was turned away again in 2016 despite having an updated 

ID, and that some of the other Plaintiffs will likewise have difficulty voting again.  

Defendant does not dispute any of the facts central to Plaintiffs’ motion. At least 4,998 

otherwise eligible Native Americans (and 64,618 non-Native voters) currently do not 

possess a qualifying voter ID. Doc. 90-1 at ¶ 40. Moreover, 48.7% of Native Americans who 

lack qualifying ID also lack supplemental documentation, which means at least 2,305 Native 

Americans will not be able to vote under HB 1369’s stringent requirements. Id. at ¶ 41. In 

order to vote, many Native American voters must rely on the fail-safe affidavit ordered by 

this Court, as reflected in the 2016 election. Id. at ¶ 44, Exhibit D; Doc. 92 at 10 (noting a 

750% increase in affidavit usage in majority Native American Counties). Despite the 

undisputed evidence that Native Americans are disproportionately burdened by the voter 

ID requirements and need the fail-safe in order to vote, the State did not include a fail-safe 

in HB 1369 and is fighting to eliminate the Court’s fail-safe.   

Defendant does not dispute that Native Americans in North Dakota are 
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disproportionately homeless, or that they commonly live in overcrowded conditions. Doc 

92 at 27-28 (for example, in Spirit Lake, 33% of households have five or more people 

compared to 8% statewide). Moreover, Defendant admits that Native American 

communities often lack residential addresses, Doc. 92 at 6 (statement of Deputy Secretary 

of State Silrum to legislature), or do not have clear residential addresses. Doc. 90-9 at 3-8; 

90-10 at 18. Defendant does not deny that many Native Americans are unable to afford the 

cost of obtaining a qualifying ID, disproportionately lack access to transportation, and the 

distances Native Americans must travel to obtain a qualifying ID are disproportionally far. 

Doc. 92 at 24-27. Indeed, Defendant provides no explanation why, facing these conditions, 

the State closed eight DLS sites and has significantly reduced the hours of the DLS locations 

closest to Native American reservations. Id. at 25; Doc. 90-10, Ex. A at ¶¶ 30-31. Ultimately, 

the conditions that made the last injunction necessary – including the lack of a fail-safe for 

voters who do not have or cannot obtain a qualifying voter ID – have not been remedied 

and may have gotten worse.  

In opposing Plaintiffs’ Second Motion for Preliminary Injunction (“Second Motion”), 

Defendant refused to address these facts and Plaintiffs’ substantial additional evidence of 

discriminatory impact and disproportionate burdens. Defendant also declined to address 

Plaintiffs’ detailed analysis of the Senate Factors, even though consideration of these 

factors is essential in evaluating claims under the VRA. Instead of confronting Plaintiffs’ 

evidence, Defendant simply asserted that the harm to Plaintiffs and the abridgment of their 

voting rights was “minimal” or “limited.” The undisputed evidence contradicts these 

assertions.  

Defendant offers excuses why Plaintiffs should shoulder these excessive burdens, and 
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claims that the burdens to comply with its law cannot be attributed to the State.  However, 

HB 1369 created these burdens. Defendant asserts its new ID laws are necessary to fight 

voter fraud and confirm voter qualifications. Defendant, though, failed to contradict 

Plaintiffs’ evidence regarding the historical absence of any voter fraud in North Dakota, 

because he cannot do so. Moreover, Defendant offers no compelling justification for the 

strict nature of North Dakota’s laws. Unlike other states, North Dakota does not include fail-

safe provisions or allow for more numerous or broader forms of ID, and it did not eliminate 

underlying documentation fees for acquiring voter ID.  

Defendant does not dispute that there are individuals who lack residential addresses 

or are homeless.  Under the State’s laws, an individual who does not have a residential 

address will never be qualified to vote. There is no valid basis for depriving citizens of the 

right to vote, and the reasons offered are merely a pre-text to pass a law with a 

discriminatory effect. Finally, Defendant asserts that the affidavit remedy – which 

Defendant proposed and the Court adopted – is too broad. With regard to Section 2 of the 

Voting Rights Act, this Court’s obligation is to correct the Section 2 violation. Similarly, 

Plaintiffs may seek an injunction applicable to all similarly situated individuals harmed by 

the same unconstitutional practice, and that is what they seek here.  

The right to vote is a fundamental constitutional right that the U.S. Supreme Court has 

declared is “preservative of all rights.” Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886). The 

deprivation of the right to vote is irreversible and irreparable. Plaintiffs respectfully 

request that the Court grant preliminary injunctive relief and provide a fail-safe mechanism 

for those voters who cannot obtain a qualifying ID with reasonable effort. 
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II. Contrary to Defendant’s Assertions, Plaintiffs will likely 
succeed on their Discriminatory Effect Claims.1  

 
Without disputing any of the evidence Plaintiffs put forth, Defendant claims 

Plaintiffs are not likely to succeed on their discriminatory effect claims2 under the VRA.  See 

Doc. 94 at 12-15. This ignores the extensive empirical and historical evidence establishing 

the voter ID laws impose a substantial discriminatory burden on Native Americans because 

Native Americans disproportionately lack qualifying forms of ID and supplemental 

documents, suffer from poverty and other conditions that make it more difficult to acquire 

qualifying ID and supplemental documents, and disproportionately lack access to the 

transportation needed to travel significant distances to obtain ID.  Doc. 92 at 19-27, 43-44. 

Right now, as Defendant concedes, at least 2,305 Native Americans would be unable to vote 

under HB 1369’s stringent requirements. Doc. 92 at 2. Further, Plaintiffs put forth 

undisputed evidence that Native Americans disproportionately relied on the affidavit “fail-

safe” adopted by this Court during the 2016 election and in place before. Id. at 5, 10, 44.   

Plaintiffs also showed, through an analysis of the relevant Senate Factors, that these 

discriminatory burdens are caused by, and linked to, social and historical discrimination 

against Native Americans. Doc. 92 at 44-48. Defendant makes no effort to dispute that (1) 

North Dakota has a history of discrimination as demonstrated by this Court’s order in 2010 

preventing the closure of polling locations on tribal lands, Doc. 92 at 45; (2) voting in North 

                                                 
1 The Defendant only addressed one Preliminary Injunction factor – likelihood of 

success on the merits. As those additional factors are unchallenged, Plaintiffs do not 
address them here. See Doc. 92 at 49-50.  

2 Plaintiffs have two discriminatory effect claims, and one discriminatory intent claim. 
See Doc. 77 at 79-81. Plaintiffs’ Second Motion focuses solely on the two discriminatory 
effect claims. See Doc. 92 at 44.  
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Dakota is racially polarized, Doc. 90-3 at 3-17; (3) North Dakota has used its voting 

practices and procedures to enhance opportunity for discrimination against Native 

Americans, Doc. 92 at 48; (4) the ability of Native Americans to vote is hindered by the 

effects of past discrimination as proved by persistent poverty, geographic challenges, and 

lack of access to transportation, Doc. 90-9 at 23; (5) Native Americans are not fairly 

represented in elective offices in North Dakota as shown by only 1 of 24 elected legislators 

being Native American despite being from “tribal districts,” Doc. 92 at 48; or (6) North 

Dakota’s elected officials have not been responsive to Native Americans as dramatically 

demonstrated by House Rep. Mary Johnson’s warning “regarding the burden placed on 

Native Americans” and the fact that there is “not truly a fail-safe option.” Doc. 92 at 15. 

Defendant does not deny that the State made no effort to study the bill’s effects on Native 

Americans or made any attempt to contact the North Dakota tribes to ask about the bill’s 

impacts. Doc. 90-5 at 2; Doc. 90-6 at 2. Defendant fails to challenge Plaintiffs’ analysis of the 

Senate factors at all.   

Defendant asserts, as it previously did, that everyone has the same opportunities to 

vote and that Native Americans have additional options.  Doc. 94 at 13; Doc. 45 at 2, 5-6 

(asserting that Native Americans can use Tribal IDs and the burdens are the same). 

However, “[t]his reasoning ignores that Section 2 prohibits voting procedures ‘imposed or 

applied . . . in a manner which results in a denial or abridgement of the right . . . to vote.’” 

Veasey v. Abott, 830 F.3d 216, 277 (5th Cir. 2016) (quoting 52 U.S.C. § 10301(a)). 

“Abridgement is defined as ‘[t]he reduction or diminution of something,’ while the Voting 

Rights Act defines ‘vote’ to include ‘all action necessary to make a vote effective including, 

but not limited to, registration or other action required by State law as a prerequisite to 
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voting, casting a ballot, and having such ballot counted.’” Id. at 259–60 (internal citations 

omitted).  

Then, as now, Defendant fails to address any of the empirical or historical evidence 

of burdens put forth by the Plaintiffs in its motion papers and outlined above. This Court 

correctly found that “the more severe conditions in which Native Americans live translates 

to disproportionate burdens when it comes to complying with the new voter ID laws.” Doc. 

50 at 7; see also Doc. 50 at 7-20.  That conclusion remains the same today. Now, as then, the 

“undisputed evidence before the Court reveals that Native Americans face substantial and 

disproportionate burdens in obtaining each form of ID deemed acceptable under the new 

law.” Doc. 50 at 9; see Doc. 92 at 19-27, 44. This time, Plaintiffs also showed that Native 

Americans disproportionately lack qualifying supplemental documentation.  Doc. 92 at 21.  

Defendants did not dispute this either. The undisputed evidence establishes that HB 1369, 

like HB 1332 and 1333, abridges the right to vote by arbitrarily causing a racial disparity in 

the possession of qualifying ID and supplemental documents.  Veasey, 830 F.3d at 259-60.  

Defendant cites Lee and Smith for support. Doc. 94 at 13; Lee v. Va. State Bd. of 

Elections, 843 F.3d 592, 600 (4th Cir. 2016); Smith v. Salt River Project Agric.. Improvements 

& Power Dist., 109 F.3d 586, 589 (9th Cir. 1997). However, these cases are very different. In 

Lee, the plaintiffs were only “by a slim statistical margin less likely to have a form of valid 

[ID.]”  Lee, 843 F.3d at 600. Similarly, in Smith, the parties essentially stipulated that there 

was no discrimination.  Smith, 109 F.3d at 595-96. Here, the Plaintiffs have shown a 

significant statistical gap in the ownership of IDs and supplemental documents, and the 

disproportionate burdens on the right to vote. Doc. 92 at 19-27.  Moreover, in Lee, no 
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voters were denied the right to vote and voters could obtain a free voter ID without 

underlying documentation.  843 F.3d at 600.  None of these circumstances are present here.  

Defendant contends that because Native Americans can use Tribal IDs, there cannot 

be any disproportionate burden. Doc. 94 at 14-15. This assertion ignores the undisputed 

evidence that 

many tribal ID’s do not satisfy North Dakota’s requirement of showing the 
‘applicant’s current or most recent North Dakota residential address’ under 
the new law.  The record reveals that many homes on the reservations either 
do not have residential addresses (the Post Office delivers their mail to post 
office boxes), or there is no clear address, so tribal ID’s do not reflect any 
residential addresses.  
 

Doc. 50 at 16; see Doc. 48 at 9-10. The same is true today. Doc. 92 at 21-23.3 Defendant now 

insists that obtaining a tribal ID does not involve a financial burden imposed by the state. 

Doc. 94 at 13. However, if it were not for the State’s strict voter ID law, tribal members 

would not have to pay to update their tribal ID.  And it is undisputed that getting and 

updating a Tribal ID costs money (in both travel and fees), which places an undue burden 

on impoverished Native Americans. Doc. 92 at 24-25. The State also ignores that it would 

be practically impossible for Tribes to implement a free tribal ID or letter, and impossible 

to issue one to an individual without an address. Doc. 92 at 23. The Defendant also 

provided no evidence that Tribes will be offering informal letters to act as IDs. Moreover, 

despite Defendant’s repeated assertions, it is far from clear that a letter from a Tribe 

                                                 
3 Defendant claims there can be no discriminatory intent because the face of the law 

includes Tribal IDs. Doc. 94 at 13. However, Defendant again has targeted the parts of the 
election law that Native Americans were disproportionately burdened by and relied upon. 
Doc. 92 at 37; see N.C. State Conference of NAACP v. McCrory, 831 F.3d 204, 215 (4th Cir. 
2016) (“[T]he State took away [minority voters'] opportunity because [they] were about to 
exercise it . . . this bears the mark of intentional discrimination.”).  
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certifying an individual voter’s address would constitute the “official form of identification 

issued by a tribal government.” N.D. Cent. Code § 16.1-01-04.1(3)(a)(2) (emphasis added).  

Last, Defendant asserts it need not prove actual fraud to discontinue the use of 

affidavits. Doc. 94 at 20.  The Court must analyze, however, whether the statute is only 

tenuously related to the state’s interest in preventing fraud. Veasey, 830 F.3d at 262. 

Defendant failed to address the Plaintiffs’ tenuousness arguments. See Doc. 92 at 48. 

Additionally, if Defendant were genuinely concerned about preventing hypothetical voter 

fraud, it would not have created a system that allows state residents to update their 

address without also issuing a new ID reflecting the updated address.  NDDOT, Drivers 

License- Address or Name Change Information, 

http://www.dot.nd.gov/divisions/driverslicense/addnamechange.htm (last visited Mar. 

23, 2018) (“A non-commercial driver may change their address online. The online system 

will update the driver record with the new address, but a new driver license will not be sent 

out.”) (emphasis added). Under this system, a voter can update their ID online but still vote 

in the wrong precinct with the outdated ID. This shows that HB 1369 is only tenuously 

related to preventing hypothetical voter fraud. Veasey, 830 F.3d 216, 263. 

Defendant completely ignores that Native Americans disproportionately relied on 

the fail-safe mechanisms, Doc. 92 at 5, 10, 44, and that removing the fail-safe makes it more 

difficult for Native Americans to vote because they disproportionately lack ID and 

supplemental documents. See Doc. 92 at 19-21; Chisom v. Roemer, 501 U.S. 380, 408 (1991) 

(Scalia, J., dissenting) (explaining that Section 2 would be violated if “a county permitted 

voter registration for only three hours one day a week, and that made it more difficult for 

blacks to register than whites”). This undisputed evidence entitles Plaintiffs to relief.  
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Plaintiffs put forth substantial evidence showing that the voter ID law and removal 

of the fail-safe placed discriminatory burdens on Native Americans.  They also showed that 

the burdens were caused by and linked to social and historical conditions that have or 

currently produce discrimination against Native Americans.  Defendants did not dispute 

any of that evidence. As such, the Plaintiffs are likely to succeed on their discriminatory 

effect claims. Accordingly, this Court can tailor its remedy “to rectify only the 

discriminatory effect on those voters who do not have [valid ID] or are unable to 

reasonably obtain such [ID].”4 Veasey, 830 F.3d at 271; see Bone Shirt v. Hazeltine, 461 F.3d 

1011, 1022 (8th Cir. 2006) (“In formulating a remedial plan, the first and foremost 

obligation of the district court is to correct the Section 2 violation.”). 

III. Contrary to Defendant’s Assertions, Plaintiffs will likely 
succeed on their Equal Protection Claim.  

 
Defendant failed to identify a reason why Plaintiffs will not prevail on their claim for 

violation of the Equal Protection Clause. As this Court recognized, there is a balancing test 

for such claims that involves weighing the burden on the right to vote caused by the laws 

against the “precise interests put forward by the State as justifications for the burden 

imposed by its rule.” Doc. 50 at 7. For severe or substantial burdens, the regulation must be 

“narrowly drawn to advance a state interest of compelling importance.” Burdick v. Takushi, 

504 U.S. 428, 434 (1992).  

                                                 
4 As discussed below, this fail-safe should include a small map for those voters who do 

not have, or cannot show, a residential address. 
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As demonstrated above, Plaintiffs submitted substantial evidence to show the 

severe burdens they, and others similarly situated, face in order to vote.5  Doc. 92 at 19-28. 

Defendant did not challenge this evidence, but instead asserted in conclusory fashion that 

the burdens are “limited” or “minimal” and identical to those raised in Crawford v. Marion 

County Election Board. Doc. 94 at 2, 5, 11. This is not true. In Crawford, there was no 

evidence providing “the number of registered voters without photo [ID].” 553 U.S. 181, 200 

(2008). Here, at least 4,998 otherwise eligible Native Americans and 64,618 non-Native 

voters currently do not possess a qualifying voter ID, and at least 2,305 Native Americans 

will not be able to vote. Doc. 90-1 at ¶¶ 39-41. There was also no evidence of “the burden 

imposed on voters who currently lack photo [ID].” Crawford, 553 U.S. at 201. Here, 

Plaintiffs have submitted undisputed evidence about the severe burdens imposed on them 

and others similarly situated. Doc. 92 at 19-28; Doc. 90-1 at 27-28; see generally Doc. 90-9 

and 90-10; see also Doc. 50 at 7-20. Nor was there any indication “how common the 

problem is” in Crawford. 553 U.S. at 202. Plaintiffs have demonstrated how common the 

problem is here. Doc. 92 at 19-28; Doc. 90-1 at 27-28; Doc. 90-9 and 90-10; see also Doc. 50 

at 7-20; Veasey, 830 F.3d at 274 (“[T]he record there, unlike here, (1) did not quantify the 

voters without qualifying ID, (2) provided no ‘concrete evidence of the burden imposed on 

voters who currently lack photo ID,’ and (3) said ‘virtually nothing about the difficulties 

faced by . . . indigent voters.’”). Plaintiffs have shown how severely burdensome the State’s 

                                                 
5 Defendant asserts that the distances from Standing Rock or Fort Berthold to the DOT 

are irrelevant. Doc. 94 at 6. However, these issues are relevant to the discriminatory 
burdens Native Americans face under the Section 2 discriminatory effects analysis. They 
also show that other Native Americans are in a similar, or even more severe, situation. 
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voter ID law is, and therefore, Defendant must narrowly draw the statute to advance a 

compelling interest.  Burdick, 504 U.S. at 434. Defendant cannot survive such scrutiny.  

Defendant maintains that there are multiple voting options with no burdens. Doc. 94 

at 8. But each option Defendant identifies contains the same problem – it requires a 

qualifying ID.6 Defendant also asserts that even though its statute expressly requires voters 

to obtain qualifying ID to vote in state and federal elections, the cost to obtain a qualifying 

Tribal ID is not a state-imposed cost. Therefore, the State implies, it is not responsible for 

the law’s discriminatory effects. Doc. 94 at 10. But for the state statute, however, there 

would not be such a cost. Even if Defendant is not charging a fee, it is precisely because of 

its law that the individual voters have to pay to obtain qualifying Tribal ID. In order to issue 

qualifying voter IDs as required by state law, the Turtle Mountain Tribe has to charge for 

the ID. See Doc. 90-12 at ¶¶ 15, 19. Defendant pivots to assert that charging for an ID is a 

permissible cost. Doc. 94 at 11. The Supreme Court, however, has declared otherwise. 

Crawford, 553 U.S. at 198 (indicating law would not survive “if the State required voters to 

pay a tax or fee to obtain a new photo [ID].”).  

Defendant does not dispute that its educational campaign has been woefully 

insufficient. Rather, Defendant argues an education campaign is not required. Doc. 94 at 9.  

However, these “lackluster educational efforts resulted in additional burdens” on North 

                                                 
6 Two of the options are mail-in options. The state is pushing voters away from in-

person voting – a form of voting with little proven incidence of fraud – and toward mail-in 
voting, which is far more vulnerable to fraud. For example, the only instance of prosecuted 
fraud in North Dakota involved mail-in absentee voting. Doc. 92 at 12. This shows that HB 
1369 is only tenuously related to preventing fraud under the Section 2 analysis. Veasey, 830 
F.3d 216, 263.  
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Dakota voters. Veasey, 830 F.3d at 256. For example, several of the Plaintiffs never saw or 

heard about the voter ID laws. Doc. 90-11 at ¶ 9. And it took almost a year for any type of 

information to appear on the State’s website. Doc. 90-12 at ¶ 12. For some, the little 

advertisement that existed was misleading and actually caused disenfranchisement. Doc. 

44-11 at ¶ 4.  As Carol Davis explains, “I heard radio announcements related to the voter ID 

requirements that said tribal IDs would work at the polls, but the website said the ID 

needed a residential address.” Doc. 90-12 at ¶ 12. The State’s lackluster efforts, plus its 

misleading information, resulted in additional burdens on Plaintiffs. Unless and until there 

is a sincere and accurate educational campaign there will continue to be additional burdens 

to voting. Veasey, 830 F.3d at 256.  

Defendant puts forth several state interests for the law, again including the 

prevention of hypothetical voter fraud and the verification of qualifications to vote. Doc. 94 

at 6. As discussed above, however, if Defendant were genuinely concerned about 

preventing hypothetical voter fraud, it would not update the address of a state resident 

without also issuing a new ID with the new updated address as this promotes fraud.    

Defendant complains the only way it can establish basic qualifications to vote is 

through a voter ID law.  But, the system in place before the strict voter ID law provided two 

fail-safe mechanisms for voters to establish their qualifications without incident.  Further, 

an affidavit with a map for those who lack an address is another practical and cost effective 

option.  Defendant then tries to argue that its laws are not the strictest in the Nation.  Doc. 

94 at 15. Just because the laws may not be the strictest in the nation does not mean they do 

not impose severe burdens on the right to vote. Indeed, not all states lack residential 

addresses or are as geographically spread out as North Dakota. As described below, there is 
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no way for a person who lacks an address to qualify to vote. And, North Dakota has not 

amended its law to allow for more forms of ID as many other states have, instead keeping it 

to four. See Doc. 43 at 7. Thus, North Dakota’s voter ID law is still one of the strictest.  

The undisputed evidence shows that Plaintiffs face severe burdens to try to vote. 

Defendant has not shown that its interests are sufficiently weighty to overcome those 

burdens. Frank v. Walker, 196 F. Supp. 3d 893, 914-15 (E.D. Wis. 2016) (“Thus, I conclude 

that the state's interests do not outweigh the burdens placed on the plaintiffs' voting rights, 

and that the plaintiffs are entitled to an affidavit remedy.”); see Lee, 843 F.3d at 601 (if 

Virginia did not sufficiently accommodate the burden on the right to vote, there would be a 

violation).  

Defendant’s primary argument is that the injunction is too broad and covers 

individuals that already have qualifying ID. Doc. 94 at 2-7. In support of this, Defendant 

again asserts, without basis, that “97% of the voters in North Dakota’s Central Voter File 

(CVF) already have a valid ID for voting purposes.” Doc. 94 at 2. As previously noted, 

Defendant fails to provide any methodology or underlying data to support its assertion.7 

Doc. 92 at 20-21. Indeed, even when Plaintiffs pointed out these facts, Defendant still failed 

to provide the supporting methodology or underlying data or to provide relevant discovery 

that Plaintiffs previously requested. Doc. 94 at 2. Based on these facts alone, this Court 

should disregard Defendant’s unsubstantiated number.   

Plaintiffs accept, for purposes of this Motion, that requiring photo ID from persons 

who already have it or can get it with reasonable effort is permissible.   See Frank v. Walker, 
                                                 

7 Plaintiffs also asked for the Central Voter File in discovery, and the Defendant failed to 
produce it and have provided no means for Plaintiffs to examine the number’s 
trustworthiness or accuracy.  

Case 1:16-cv-00008-DLH-CSM   Document 98   Filed 03/23/18   Page 17 of 27



 

Richard Brakebill, et al. v. Alvin Jaeger, Case No. 1:16-cv-0008 
Reply Memorandum ISO 2nd Motion for Preliminary Injunction 

14 

819 F.3d 384, 386-87 (7th Cir. 2016) (“Frank II”) (noting that Plaintiffs’ voter ID claims can 

move forward).  Plaintiffs maintain that a “safety net is needed for those voters who cannot 

obtain a qualifying ID with reasonable effort.” Doc. 50 at 1-2; see Veasey, 830 F.3d at 271. 

And Plaintiffs are permitted to “seek an injunction applicable to all similarly-situated 

individuals harmed by the same unconstitutional practice, without the necessity of seeking 

class-action treatment.” Caspar v. Snyder, 77 F. Supp. 3d 616, 642 (E.D. Mich. 2015) 

(collecting cases); see Ihrke v. N. States Power Co., 459 F.2d 566, 572 (8th Cir. 

1972), vacated on other grounds, 409 U.S. 815 (1972); 7A Charles Alan Wright & Arthur R. 

Miller, Federal Practice and Procedure § 1771 (3d ed.) (application of Rule 23(a) in civil and 

constitutional rights cases). As the Seventh Circuit noted, this Court “should grant the relief 

to which each party is entitled[.]” Frank II, 819 F.3d at 388. The burden on Plaintiffs’ right 

to vote is severe, and Defendant has not demonstrated an interest sufficient to justify that 

burden. Thus, a fail-safe method is needed for those voters who, like Plaintiffs, cannot 

obtain a qualifying ID with reasonable effort and this Court is free to fashion one as it sees 

fit. 

IV. Contrary to Defendant’s Assertions, Plaintiffs will likely 
succeed on their Property Claim. 

 
A. Plaintiffs Have Standing to Assert their Property Claim.  
 

To vote in North Dakota, an elector must have an ID that lists a “[c]urrent residential 

street address in North Dakota.” N.D. Cent. Code § 16.1-01-04.1(2)(b). If the ID is not 

current, or if the address is missing, the ID may be supplemented by a variety of 

documents, but under no circumstances can the elector vote without verifying his or her 

current residential address. Id. §16.1-01-04.1(3)(b). Thus, in order to vote, an elector not 

Case 1:16-cv-00008-DLH-CSM   Document 98   Filed 03/23/18   Page 18 of 27



 

Richard Brakebill, et al. v. Alvin Jaeger, Case No. 1:16-cv-0008 
Reply Memorandum ISO 2nd Motion for Preliminary Injunction 

15 

only has to drive to a DLS or tribal office, obtain underlying documentation, and often pay a 

fee, but must also maintain an interest in property so that they can list a residential address 

on their ID. Here, all Plaintiffs are required to present qualifying ID with a current 

residential address in order to vote, and this is sufficient injury for standing.  

Defendant alleges Plaintiffs lack standing to raise the property claim because most 

Plaintiffs currently have a residential street address and therefore can obtain qualifying ID. 

Doc. 94, 18. To have standing, a plaintiff must show that he has suffered an injury in fact 

that is fairly traceable to the defendants’ conduct and that is likely to be redressed by a 

favorable decision. See, e.g., Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992). 

Multiple courts have found that having to produce ID is sufficient injury to show standing, 

regardless of whether or not plaintiffs’ currently have, or can obtain, a qualifying ID. 

Common Cause/Ga. v. Billups, 554 F.3d 1340, 1351 (11th Cir. 2009) (“[t]he imposition of 

that burden is an injury sufficient to confer standing regardless of whether [Plaintiffs] . . . 

are able to obtain a photo [ID.]”); Frank, 196 F. Supp. 3d 893. Regardless of whether 

Plaintiffs can obtain an ID that has a current residential address, Plaintiffs are injured 

because they must have a current residential address, obtain an ID with a current 

residential address, and show ID that lists a current residential address to vote. HB 1369 

imposed this burden, and a preliminary injunction would resolve this injury. Therefore, all 

Plaintiffs have standing.  

Several Plaintiffs bear this out. Plaintiffs Elvis Norquay and Lucille Viviers’ ID does 

not list their current residential address. Doc. 90-11 at ¶ 12; Doc. 90-13 at 2-3. And Plaintiff 

Richard Brakebill’s ID will expire prior to the November 2018 election. Doc. 90-14 at ¶ 15. 
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Mr. Norquay, Ms. Vivier, and Mr. Brakebill are injured by the requirement to maintain an 

interest in property that has a residential address in order to update their ID.  

In One Wisconsin Institute, Inc. v. Thomsen, the court held that even though the 

plaintiffs had receipts that could serve as ID, the receipts would expire after two automatic 

renewals, which meant there was “no plan in place for them after they use their two 

renewals” and therefore “these plaintiffs will not be able to vote” and have “suffered an 

invasion of a legally protected interest that is concrete and particularized and actual or 

imminent, not conjectural or hypothetical.” 198 F. Supp. 3d 896, 909 (W.D. Wis. 2016) 

(internal citation and quotations omitted). Here, Mr. Norquay, Ms. Vivier, and Mr. Brakebill 

have all expressed doubt that they will have the funds necessary to update their IDs. Doc. 

90-11 ¶ 6; 90-13 ¶ 14; 90-14 ¶ 15. Therefore, they continue to suffer injury and have 

standing.  

Moreover, Plaintiff Elvis Norquay has recently been homeless. At the time he applied 

for his ID, he used his prior address. Doc. 90-13 at ¶ 8. At that time, he could not meet HB 

1369’s requirement that he list his “current residential address” on his ID, and he would 

not have been able to vote without a “current residential address” on his ID. N.D. Cent. Code 

§ 16.1-01-04.1(2)(b) (emphasis added). This injury continues to occur because his ID still is 

not “current.” He also lives in an apartment complex set up by Veterans Affairs, and “does 

not know what Veterans Affairs will do with [him].” Doc. 90-13 at ¶ 12. His ID does not list 

the apartment he is currently occupying. He does not have the means to obtain a new ID, 

preferring instead to spend the little money he has on food. Id. at ¶ 14.  

Defendant alleges a voter can maintain an old address for voting purposes until she 

has gained another. Doc. 94 at 18-19. Yet, requiring Mr. Norquay to vote in a district other 
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than the one where he currently resides would constitute an injury in and of itself. Mr. 

Norquay would have to travel from Dunseith, where he currently resides, to Belcourt, 

where his prior address was. Doc. 90-13 at ¶ 8. Not only is this a financial burden (Mr. 

Norquay has no access to reliable transportation), but it would also require Mr. Norquay to 

vote in a district where he no longer has interests and keep him from voting in the district 

where he currently does have interests. Given these injuries, Mr. Norquay has standing to 

challenge HB 1369’s property requirements.   

B. North Dakota’s Definition of Residence is Unconstitutional. 
 

Defendant does not dispute that there are “still rural residents who cannot count on 

their 911 address being correct,” (Doc. 92 at 14), that there are some who do not have 

residential addresses, or that Native Americans are often precariously housed and 

disproportionately homeless. Id. at 21-22. Defendant attempts to dismiss these facts as 

irrelevant. Doc. 94 at 20. However, these facts are especially relevant because requiring a 

voter to have an interest in a permanent building or structure, or to have a residential 

address when they do not have one, is “unrelated to voter qualifications” and therefore 

“invidious” on its face. Crawford, 553 U.S. at 189; Quinn v. Millsap, 491 U.S. 95, 107, 109 

(1989); Turner v. Fouche, 396 U.S. 346, 364 (1970); Doc. 92 at 41. When this invidious 

requirement was applied to Plaintiffs, they were denied the right to vote because their IDs 

lacked current residential addresses. Doc. 50 at 17; Doc. 92 at 40-42; Doc. 92-13 at ¶ 5. 

Defendant does not dispute this.  

Defendant asserts that North Dakota does not require one to “own” property to vote. 

Doc. 94 at 19. However, North Dakota’s definition of residence requires that a person 

reside or have an interest in a permanent building or structure and that this permanent 
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building or structure have a “street address[.]”Doc. 92 at 41; N.D. Cent. Code Ann. § 16.1-

01-04.2(1) & (2). Requiring a voter to reside in a permanent building or structure is not 

related to whether an otherwise qualified voter resides within the boundaries of a precinct, 

say at a park where there is no permanent building.  Likewise, requiring one to have a 

“street address” is not related to whether a voter resides within the boundaries of a 

precinct if that the voter simply does not have a residential street address. The face of the 

statute creates requirements unrelated to voter qualifications that qualified voters cannot 

meet, and is therefore unlawful. Pitts v. Black, 608 F. Supp. 696, 708-10 (S.D.N.Y. 1984). 

Defendant argues that North Dakota allows a homeless person to utilize his or her 

former residence until her or she has obtained another. Doc. 94 at 19. In order to gain a 

new residence for purposes of voting, an individual must reside at a “new address” for 

thirty days and “verify” that new address by showing a qualifying ID with a “[c]urrent 

residential street address.” N.D. Cent. Code Ann. § 16.1-01-04.2(1) & (2); N.D. Cent. Code 

Ann. § 16.1-01-04.1(2). Thus, in order to legally change one’s residence, one needs a 

qualifying ID. Id. Similarly, in order to receive a ballot for voting, one must have a qualifying 

ID that has a “current residential street address.” Id.  Qualified voters, such as Lucille Vivier, 

who has lived at one location, but has been given several different addresses for that 

location, would have a problem identifying which address to use.  Doc. 90-11 at 3, 4. 

Homeless voters, or voters who do not have residential addresses may not be able to list a 

“street address” at all.   

Despite Defendant’s contention, California also asserted that the plaintiffs there 

were “entitled to vote in the precincts of their former residences until they established new 

residences.” Collier v. Menzel, 176 Cal. App. 3d 24, 30 (Ct. App. 1985). The Court there found 
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that requiring voters “to travel to their former place of residence unnecessarily burdens 

their right to vote, particularly in view of their alleged indigent status, and, consequently, 

their restricted mobility.” Id. Plaintiffs here have submitted extensive evidence about the 

many burdens the voter ID law has imposed on them and others similarly situated.   Travel 

and poverty were just part of those burdens. Doc. 50 at 7-21; Doc. 92 at 19-27. Elvis 

Norquay exemplifies these burdens, as he would have to travel to Belcourt from Dunseith 

to vote at his former residence because his ID does not have his current residential address. 

Doc. 92-13 at 1-2.  

Requiring voters to utilize their former residence does not solve the invidious 

requirement that the former residence be a permanent structure or building with a street 

address.  Requiring voters to utilize their former residence because they cannot obtain a 

new ID to establish a new residence also presents a fundamental flaw into the electoral 

process, which undermines the Defendants asserted interests. Doc. 81 at 16-21. A qualified 

voter, like Mr. Norquay, could live miles, or hundreds of miles, away from his former 

residence.  Doc. 90-13 at 1-2. That voter, like Mr. Norquay, could live at a new location for 

months, id. at ¶ 9, or longer.  Yet, he would be required to go and vote in his old precinct, 

where he may no longer have any interest in the municipal judges, county commissioners 

and state’s attorneys, city mayors and council members, etc., in that location. See Doc. 81 at 

4. Even if a voter like Mr. Norquay resided at a new location, and intended to remain at that 

location permanently, that would not be sufficient to change his residence until he 

provided a new qualifying ID with a current residential address. N.D. Cent. Code § 16.1-01-

04.2(1) & (2); N.D. Cent. Code § 16.1-01-04.1(2). Mr. Norquay, like many others, will have a 

Case 1:16-cv-00008-DLH-CSM   Document 98   Filed 03/23/18   Page 23 of 27



 

Richard Brakebill, et al. v. Alvin Jaeger, Case No. 1:16-cv-0008 
Reply Memorandum ISO 2nd Motion for Preliminary Injunction 

20 

very hard time trying to afford a new qualifying ID and therefore establish a new residence. 

Doc. 90-13 at ¶ 14. This is a fundamental flaw.  

Defendant asserts that the Court’s current injunction would not address this issue. 

Doc. 94 at 19. That is true because the Plaintiffs did not previously seek a preliminary 

injunction on such a claim before. See generally Doc. 44. Providing an affidavit fail-safe that 

has a small map, just like all registration states allow for individuals who do not have 

residential addresses, would be a simple fail-safe suitably tailored to allow these qualified 

voters to vote. See Doc. 92 at 35, 39 (listing voter registration applications with maps).  

V. The Set-Aside System is Not a Fail-Safe. 
 

Defendant again asserts that the set-aside system in HB 1369 is a fail-safe. Doc. 94 at 

8. As pointed out, though, HB 1369’s “set-aside” process provides no safety net at all for 

North Dakota voters who are unable to produce the required ID information. Doc. 92 at 2, 

18. Otherwise qualified voters who, because of their lack of financial and other resources, 

cannot produce the required voter ID when they appear to vote at a polling place will 

similarly not be able to produce the required ID within six days. The Court cannot consider 

HB 1369’s “set-aside” process a true fail-safe for voters who do not already have qualifying 

ID, who do not have a birth certificate or other necessary documents to obtain an ID, or 

who do not have the means to return within the required six days. 

VI. Conclusion. 

For all the foregoing reasons, Plaintiffs respectfully request that the Court order the 

requested preliminary injunctive relief. 
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