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 FEDERAL DEFENDANTS’ MEMORANDUM IN SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT AND IN OPPOSITION TO PLAINTIFF’S MOTION FOR 

SUMMARY JUDGMENT  

I. INTRODUCTION 

The Nipmuc Nation (“Plaintiff”) challenges a decision in which   the Department of the 

Interior (“Interior”) thoroughly evaluated the evidence regarding whether Plaintiff met the 

criteria for federal acknowledgment as an Indian Tribe.  In an approximately 200 page decision 

document based on years of research and interactive process, Interior correctly concluded that 

Plaintiff did not meet four of the required criteria and therefore was not eligible for tribal 

acknowledgment.   

An Indian Tribe is a political rather than racial entity, and under the acknowledgment 

regulations, a collection of persons of Indian ancestry is not a tribe unless they and their 

ancestors are part of a continuously existing social and political community from historical times 

to the present.  Plaintiff’s fundamental barrier to acknowledgment—and the basic reason that 

Interior’s decision is reasonable—is that there is simply no evidence in the fully developed 

record that petitioner’s ancestors  were members of a “Nipmuc Nation” that historically existed 

as a political community.  The two groups from which Plaintiff’s members largely descend never 

functioned as a single “Nipmuc Nation” or other historic tribe.  As there was no entity, Plaintiff 

did not show that it met four of the enumerated criteria for acknowledgment.  Specifically, the 

evidence did not show mandatory criteria (a) that the Nipmuc Nation was historically identified 

as an Indian entity, (b) that such an entity existed as a community, (c) that it exercised political 

control over its members since historical times, or (e) that its current members descend from this 

historic tribe.   

Each of the above criteria are mandatory, 25 C.F.R. § 83.7, thus failing a single one 

means the petitioner does not qualify for federal acknowledgment.  Therefore, in order for this 

Court to find Interior’s decision to deny acknowledgment to be improper under the APA, it 

would need to find that Interior’s analysis on each and every one of the four discrete criteria that 

Plaintiff failed to meet to be arbitrary and capricious.  The Court should not so find.  Interior’s 
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 analysis under to each of the regulation’s requirements was thorough, methodical, and, 

ultimately, fully supported by the administrative record.  Summary judgment should be granted 

in Interior’s favor.   

II. BACKGROUND1 

A. Federal Acknowledgment Process 

1. Historical Recognition of Indian Tribes 

 The United States “historically recognized tribes through treaties, statutes, and executive 

orders.” California Valley Miwok Tribe v. United States, 515 F.3d 1262, 1263 (D.C. Cir. 2008).  

In the nineteenth century, Congress delegated to the Executive Branch the authority to manage 

Indian affairs and authority to prescribe regulations to carry out the various acts relating to 

Indian affairs.  25 U.S.C. §§ 2, 9; 43 U.S.C. § 1457.  Prior to 1978, Interior determined whether 

Indian groups were Indian tribes on an ad hoc basis.  See Kahawaiolaa v. Norton, 386 F.3d 1271, 

1272-73 (9th Cir. 2004).  In 1978, following notice and comment rule-making, Interior 

promulgated final regulations that provide uniform procedures to acknowledge Indian tribes.  43 

Fed. Reg. 39,361 (Sept. 5, 1978).  The revision of those regulations in 1994 codified existing 

practices and did not change the standards or criteria for acknowledgment of tribal status.  ECF 

No. 36-1, Ex. A, 59 Fed. Reg. 9,280 (Feb. 25, 1994); Miami Nation of Indians of Indiana, Inc. v. 

Babbitt, 112 F. Supp. 2d 742, 758 (N.D. Ind. 2000) aff’d, 255 F.3d 342 (7th Cir. 2001), cert. 

denied, 534 U.S. 1129 (2002); 25 C.F.R. Pt. 83.2  The Part 83 regulations establish “uniform 

                                                 

1 While the Plaintiff supplied a separate statement of “uncontested facts,” such a separate 
document is not appropriate in an APA case where the Court need not and indeed may not, 
“find” underlying facts; thus, there are no material facts essential to the Court’s resolution of this 
action.  See, e.g., Celotex, 477 U.S. at 322; Lujan v. Nat’l Wildlife Fed’n, 497 U.S. 871, 883 
(1990); Nw. Motorcycle Ass’n v. U.S. Dep’t of Agric., 18 F.3d 1468, 1472 (9th Cir. 1994) (“this 
case involves review of a final agency determination under the [APA]; therefore, resolution of 
this matter does not require fact finding on behalf of this court”).  Therefore the Federal 
Defendants respond only to the facts as presented by Plaintiffs in the background section and 
throughout their brief. 

2 Further revisions of the regulations became effective July 31, 2015.  80 Fed. Reg. 37,862 (July 
1, 2015).  Citations in this brief are to the 1994 regulations applicable to the 2004 Final 
Determination to deny federal acknowledgment to the Plaintiff.  Following administrative review 
before the Interior Board of Indian Appeals (IBIA), the decision became effective January 28, 
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 standards and procedures” to determine what entities are Indian tribes.  Miami Nation, 887 F. 

Supp. 1158, 1167 (N.D. Ind. 1995).  The creation of this structured, uniform and comprehensive 

administrative process to acknowledge Indian tribes, as well as Interior’s experience and 

expertise in applying these standards, weigh heavily in favor of a court’s giving deference to 

Interior deciding the issue of tribal status prior to judicial consideration of legal claims, 

dependent upon such status.  Golden Hill Paugussett Tribe of Indians v. Weicker, 39 F.3d 51, 60 

(2d Cir. 1994). 

 The Part 83 regulations allow “any Indian group that is not currently acknowledged by   

the Department of the Interior  to apply for federal recognition, thereby qualifying for federal 

protection, services and benefits.”  James v. U.S. Dep‘t of Health & Human Servs., 824 F.2d 

1132, 1136 (D.C. Cir. 1987).  Pursuant to these regulations, completion of the federal 

acknowledgment process is a prerequisite both for petitioners seeking federal acknowledgment 

in the first instance, 25 C.F.R. §§ 83.5, 83.7, and for petitioners who purport to have been 

recognized in the past, such as through treaties or executive orders, id. § 83.8, see also 59 Fed. 

Reg. at 9,282 (“The provisions concerning previously acknowledged tribes have been further 

revised and set forth in a new, separate section of the regulations . . . Although these changes 

have been made, the revisions maintain the essential requirement that to be acknowledged a 

petitioner must be tribal in character and demonstrate historic continuity of tribal existence.”). 

  Interior grants acknowledgment or recognition to Indian groups that can establish a 

“substantially continuous tribal existence and which have functioned as autonomous entities 

throughout history until the present.”  25 C.F.R. § 83.3(a).  The premise underlying this 

requirement of continuous tribal existence is that the Indian tribe is the continuation of an 

inherent sovereign, a political classification.  There is no presumption of continuous existence as 

an Indian tribe.  United States v. Washington, 641 F.2d 1368, 1374 (9th Cir. 1981) (“We reject 

their argument that, because their ancestors belonged to treaty tribes, the[y] . . . benefitted from a 

presumption of continuing existence.”); Miami Nation, 887 F. Supp. at 1169 (upholding 

                                                                                                                                                             

2008. 
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 regulations against challenge to require presumption of continuous existence through tribal 

abandonment standard), aff'd 255 F.3d at 342, 350-51 (7th Cir. 2001) (“If a nation doesn’t exist, 

it can’t be recognized, whether or not it ceased to be a nation voluntarily.”).    

2. The Modern Acknowledgment Regulations and Process 

 The federal acknowledgment regulations establish seven mandatory criteria for 

acknowledgment to demonstrate continuous existence as a political entity. 25 C.F.R. § 83.7(a)-

(g) Miami Nation, 112 F. Supp. 2d at 746.  The essential requirement of the regulations is “that 

to be acknowledged a petitioner must be tribal in character and demonstrate historic continuity of 

tribal existence.”  59 Fed. Reg. at 9,282;  United Tribe of Shawnee Indians v. United States, 253 

F.3d 543, 548 (10th Cir. 2001) (descent “says nothing about whether [the petitioner] . . .  has 

continued to exercise that tribe’s sovereign authority up to the present day.”).  Evidence 

establishing these requirements must be provided to Interior through a petition “that contains 

detailed, specific evidence.” Id. § 83.6(a).  The “petition must include thorough explanations and 

supporting documentation in response to” all applicable criteria for acknowledgment.  Id. 

§ 83.6(c).  Failure to meet any one of the criteria will result in a determination that the group is 

not entitled to a government-to-government relationship with the United States.  Id. § 83.10(m).  

The petitioner bears the burden of providing evidence to meet the criteria;  Interior is not 

responsible for the actual research for the petitioner.  Id.  § 83.5(c).  A criterion is considered met 

if the available evidence establishes a reasonable likelihood of the validity of the facts relating to 

that criterion.  Id. § 83.6(d).  Also, a petitioner will not satisfy a criterion if the available 

evidence demonstrates that it does not meet that criterion or if the available evidence is too 

limited to establish that it meets the criterion.  Id.   

 After receiving the petition and supplemental information provided by the petitioner or 

third parties, the Department’s experts at the Office of Federal Acknowledgment (“OFA”) 

evaluate the evidence and prepare a recommended Proposed Finding.3  Following review by the 

                                                 
3 The OFA researchers generally work in a team of three experts representing three disciplines: 
anthropology, genealogy, and history.  This team prepares a recommended decision for the AS-
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 Office of the Solicitor for legal sufficiency, the Assistant Secretary-Indian Affairs (“AS-IA”) 

issues the Proposed Finding that evaluates the evidence under the criteria.  Notice of this finding 

regarding a petitioner’s tribal status is published in the Federal Register.  Id. § 83.10(h).  A 

comment period follows during which OFA provides technical assistance, informally or through 

a formal on-the-record meeting, if requested, and petitioner and third parties may submit 

argument and evidence in support of or opposed to the Proposed Finding.  Id. § 83.10(i)-(j).  The 

petitioner then has a period in which to respond to the comments submitted.  Id. § 83.10(k).  

After evaluating all the evidence and arguments in the record, the Department’s experts prepare a 

summary under the criteria that is also subjected to peer and solicitor review.  The AS-IA issues 

the Final Determination (“FD”) either acknowledging the group as an Indian tribe or denying the 

petition.  Interior publishes notice of the Final Determination in the Federal Register.  Id. 

§ 83.10(1)(2).  The petitioner and interested parties may seek reconsideration before the IBIA. 

Id. § 83.11.  Once the 90-day period to request reconsideration before the IBIA passes, or if 

reconsideration occurs and the Final Determination is upheld or reconsidered, the Final 

Determination (or reconsidered FD) is final agency action. 

3. The Legal Significance of Tribal Acknowledgment 

 A determination that a petitioner is an Indian tribe and merits federal acknowledgment, or 

federal recognition, establishes a government-to-government relationship between it and the 

United States.  Schaghticoke Tribal Nation v. Kempthorne, 587 F. Supp. 2d 389, 400 (D. Conn. 

2008).  A positive Final Determination under the regulations means that the group has existed 

continuously and retained inherent sovereign authority independent of the state in which it is 

located and independent of the United States, although it remains a domestic dependent nation.  

Cherokee Nation v. Georgia, 30 U.S. 1, 17 (1831).  An Indian tribe, thus, has sovereign 

immunity, and may 

•   exercise jurisdiction over its members and in Indian country, 

                                                                                                                                                             

IA, based on the evidence submitted by the petitioner, third parties and gathered during their own 
verification research.  Id. § 83.10(f)(1).  Other experts in OFA “peer review” the decision, adding 
additional expert insight and ensuring consistency with the other acknowledgment decisions. 
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 • administer funds under the Indian Self-Determination and Education 
Assistance Act of 1975, 25 U.S.C. §§ 450–450n, 

• acquire new lands and establish gaming facilities under the Indian Gaming 
Regulatory Act, 25 U.S.C. §§ 2701–2721, 

•   bring a land claim under the Trade and Non-Intercourse Act, 25 U.S.C. § 177, 
and, 
• obtain other federal benefits and exercise its own sovereign authority except as 

limited by federal law.  25 C.F.R. §§ 83.2, 83.11. 

 An Indian tribe is a political, not a racial, entity.  See Morton v. Mancari, 417 U.S. 535, 

553 n.24 (1974).  Under the acknowledgment regulations, a collection of persons of Indian 

ancestry is not a tribe unless they and their ancestors are part of a continuously existing social 

and political community from historical times to the present.  25 C.F.R. § 83.3(a), (c); see also 

Rice v. Cayetano, 528 U.S. 495, 520 (2000) (quoting Mancari, 417 U.S. at 553 n.24) (noting that 

“[t]he preference [is] political rather than racial in nature . . . granted to Indians not as a discrete 

racial group, but, rather, as members of quasi-sovereign tribal entities”).  As stated in the 

preamble to the 1978 regulations, “[a]lthough petitioners must be American Indians, groups of 

descendants will not be acknowledged solely on a racial basis.  Maintenance of tribal relations –– 

a political relationship –– is indispensable.”  43 Fed. Reg. at 39,361–62; see also 59 Fed. Reg. at 

9,282 (noting in the preamble to the 1994 regulations that “the essential requirement for 

acknowledgment is continuity of tribal existence . . . . [S]imple demonstration of ancestry is not 

sufficient”).  A determination that a petitioning group is or is not an Indian tribe is a decision 

with significant impacts on the petitioner, states, Federal Government, other recognized Indian 

tribes, and non-Indians. 

B. Factual and Procedural Background  

1. Early History of Nipmuc Indians 

Historically, Nipmuc Indians lived in small groups in and around Massachusetts, 

Connecticut and Rhode Island. ECF No. 36-27, Ex. AA, Proposed Finding at 25-26 and 51.4  

Contact between Europeans and Nipmuc Indians began in the early 1600s.  Id.  Beginning in the 

                                                 

4 All page citations to administrative record documents are to the respective document’s internal 
pagination appearing on the bottom of the page.  

Case 4:14-cv-40013-TSH   Document 40-1   Filed 08/09/16   Page 12 of 44



 

7  
 

 1640s, English colonists established twelve Nipmuc “praying towns” and attempted to convert 

the Nipmuc to Christianity.  Id. at 22, 33-35.  Among these Nipmuc praying towns were 

Hassanamisco and Chaubunagungamaug.  Id. at 22, 35.  These praying towns predate the current 

towns in these areas, which are Grafton (formerly Hassanamisco) and Dudley/Webster 

(formerly, Chaubunagungamaug; a portion of Dudley became the town of Webster in 1832) 

Massachusetts.  Id. at 33-34.  Following King Philip’s War (1675-1676) only a small number of 

Nipmuc remained in Massachusetts.  Id. at 22, 38-39.  In 1727, Massachusetts allowed white 

settlers to purchase 7,500 of the 8,000 acres of Hassanamisco lands, and the remaining 500 acres 

were divided among seven Indian families that resided there.  Id. at 48, 50.  These families were 

referred to as the Hassanamisco “proprietary families.” Id. at 48, 74.  The Cisco family, one of 

the families in petitioner Nipmuc Nation, owns 2.5 acres of this land, still referred to by 

petitioner as the “Hassanamisco reservation.”  69 Fed. Reg. 35,667, 35,668 (June 25, 2004).5 

In the mid-1800s, Massachusetts commissioned a report to determine which Indians were 

within the state, which tribes they were associated with and where they were.  This report, called 

the Earle Report included separate listings for families associated with, inter alia, the 

“Hassanamisco Tribe,” the “Dudley Indians” and a separate listing of “Miscellaneous.”  The 

major components or families who make up the vast majority of the Plaintiff were not associated 

with the Hassanamisco in this state-report.  Rather, they were associated with the “Dudley 

Indians” and “Miscellaneous” categories.   Interior did not find the families on these three lists 

associated with each other then or thereafter.  See generally 69 Fed. Reg. at 35,668 - 669. 

                                                 

5 In other acknowledgment cases, Interior determined that a continuous state-reservation and 
continuous state recognition from colonial times to the present was not probative evidence of 
criterion 83.7(b) or 83.7(c).  Such recognition did not demonstrate that a predominant portion of 
the petitioner interacted or had social relationships or that the group actually exercised political 
influence or authority, that there were actually leaders and followers in a political relationship.  
Schaghticoke, 587 F. Supp. 2d at 412-414. 
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 2. Plaintiff’s Petition for Acknowledgment  

The acknowledgment process for the Plaintiff began in 1980 when Zara CiscoeBrough, 

on behalf of the “Nipmuc Tribal Council, Hassanamisco reservation, Grafton, Massachusetts” 

filed a letter of intent to petition for federal acknowledgment. ECF No. 36-6, Ex. F; Final 

Determination at 2; In re Fed. Acknowledgment of the Nipmuc Nation, 45 IBIA 231, 234 (2007).  

Interior assigned this petition number 69.  

In 1984, Plaintiff through “The Nipmuc Nation Tribal Council Federal Recognition 

Committee” submitted its petition to Interior.  Petitioner described itself as descendants from two 

bands, the Hassanamisco and the Chaubunagungamaug Bands.  Final Determination at 2-3, 45 

IBIA at 234, see also Ex. 2.   Interior informed the petitioner of the obvious deficiencies in the 

petition in 1985, and following additional submissions, provided a second letter of significant 

omissions in the Nipmuc petition in 1988.  See Ex. 3.  Plaintiff indicated that the petition was 

ready in 1995, and Interior began active consideration.  66 Fed. Reg. 49,967, 49,968 (Oct. 1, 

2001). 

In 1996, the petitioner divided into two groups with the submission of a separate letter of 

intent to petition by the “Webster/Dudley Band of Chaubunagungamaug Nipmuck Indians.”  Id.  

The letter notified Interior of its decision “to proceed for recognition solely on its own.  We will 

not be allied, associated, or affiliated with the Hassanamisco Band or any other group of 

Nipmuck Indians.”  Final Determination at 2, see also Ex 4.  Interior thereafter separated 

petitioner #69 into two separate petitioners, #69A (Nipmuc Nation) and #69B 

(Chaubunagungamaug Band), and issued separate Proposed Findings and Final Determinations 

on each.  Final Determination at 2, 45 IBIA at 235, see Ex. 6. 

3. Overview of Decision not to Acknowledge the Nipmuc Nation 
as an Indian Tribe 

The Final Determination is a lengthy document based on analysis of thousands of files, 

thousands of pages of submissions by the Plaintiff and other interested parties, as well as 

research concerning the relevant history over more than three centuries.  As such it cannot be 
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 fully summarized here.  Regardless, a brief overview is provided below to demonstrate the 

general reasonableness of the Final Determination, and to place Plaintiff’s disagreements with 

the Final Determination in context. 

Before it published the Final Determination,  Interior considered the evidence presented 

by the petitioner and third parties, and evidence it collected during its evaluation research, and on 

September 25, 2001, the AS-IA signed a 219-page (with an additional 238 pages of additional 

charts) Proposed Finding against acknowledging petitioner Nipmuc Nation as an Indian tribe.  

Notice of the Proposed Finding was published in the Federal Register.  66 Fed. Reg. 49,967.  The 

Proposed Finding found that petitioner Nipmuc Nation did not provide sufficient evidence to 

meet criteria 83.7(a) (identification as an Indian entity on a substantially continuous basis since 

1900), 83.7(b) (that a predominant portion of the petitioning group comprises a distinct 

community and has existed as a community from historical times to the present), 83.7(c) (that the 

petitioning group exercises political influence or authority over its members as an autonomous 

entity from historical times until the present), or 83.7(e) (that the petitioner’s members descend 

from a historical Indian tribe, or from historical Indian tribes that combined and functioned as a 

single autonomous political entity).   

 Interior then received comments and additional evidence in response to the Proposed 

Finding and at petitioner’s request, held a formal on-the-record meeting where Plaintiff asked 

questions of the OFA experts who had evaluated the evidence.  Final Determination at 3-5, 45 

IBIA at 235.   

Following public comment and evaluation of all the evidence in the record, on June 18, 

2004, the Principal Deputy AS – IA signed the Final Determination, which concluded that that 

the petitioner Nipmuc Nation did not satisfy four of the mandatory criteria and was not eligible 

for acknowledgment as an Indian tribe.  Final Determination at 1.   Interior affirmed the 

conclusions of the Proposed Finding in the Final Determination.  Id. 

This Final Determination evaluated evidence in the record under the mandatory criteria 

identified above in three different ways, based on the petitioner Nipmuc Nation’s own self-
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 identifications, to determine if it was a continuation of a historical Indian tribe.  The three ways 

were (1) as those associated with the Hassanamisco reservation (Grafton), (2) as a joint 

organization encompassing both the Grafton and Webster/Dudley reservations, and (3) as an 

umbrella organization of the descendants of all historic Nipmuc bands.6  Id.   

The first criterion requires the petitioning entity to have been continuously identified as 

an Indian entity.  83.7(a).  Interior concluded that there was insufficient evidence in the record to 

show that petitioner Nipmuc Nation had continuously been identified as an Indian entity.  For the 

Final Determination, only two percent of petitioner’s five hundred twenty six members 

demonstrated Hassanamisco ancestry.  Thus, the Final Determination concluded that references 

to the Cisco family property (or Hassanamisco reservation) and those associated with it are not 

identifications of the petitioner – it was a substantially different group.  69 Fed. Reg. at 35,668.  

Further, the occasional references to Dudley/Webster Nipmuc descendants with Hassanamisco 

did not identify “an entity” as required for criterion 83.7(a), but occurred in the context of pan-

Indian activities in New England.  Id.  The evidence in the record was insufficient to demonstrate 

external identification of the petitioner—Plaintiff Nipmuc Nation—as an American Indian entity 

on a substantially continuous basis since 1900.  Final Determination at 34-41. 

The analysis of criterion 83.7(b) found some evidence of community among some 

Hassanamisco descendants from 1785 to 1900, but did not find a community comprised of 

ancestors of the petitioner.  Further, although one family line associated with Dudley/Webster 

had some ties to some Hassanamisco descendants around Worcester, Massachusetts, that was not 

a community comprised of petitioner’s ancestors; and in any event, those ties ceased in the 

1950s.  69 Fed. Reg. at 35,669.  “The evidence does not show interaction from 1900 to 1953 

                                                 

6 Given the overlap in historical evidence,  Interior evaluated the available evidence also in the 
context of the Dudley/Webster petitioner, issuing simultaneous, but separate, Proposed Findings 
and Final Determinations on each petitioner.  Petitioner’s self-definition for the Final 
Determination is: “The ‘historic Nipmuc tribe’ is interpreted as meaning ‘those individuals and 
families of Nipmuc and other Indian ancestry who were part of the Hassanamisco tribal 
community by the 1920s.”  Final Determination at 37. 
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 between the Hassanamisco descendants. . . and the ancestors of most of the Dudley/Webster or 

Curliss/Vickers descendants who comprise most of the petitioner’s current membership.”  Id.  

Further,  Interior found that the examples of “informal social interaction and social relationships 

among the present membership … did not provide evidence for community for [the petitioner] as 

a whole.”  Id.  Final Determination at 41-88. 

 Interior also did not find that the petitioner demonstrated criterion 83.7(c), which 

requires the petitioner to demonstrate exercise of political authority over its members.   Interior 

did not find that a group comprised of ancestors of the petitioner “existed in any definable 

sense.”  69 Fed. Reg. at 35,669.  There was no indication of a political relationship among the 

“proprietary descendants, much less with the larger group of Dudley/Webster and 

Curliss/Vickers descendants antecedent to … most of the petitioner’s membership.”  Id. at 

35,670.  And, in more recent times, “there is little data in the record to show a connection 

between the council and the general membership of the Hassanamisco or Nipmuc Nation 

organizations … There was only limited evidence that the issues dealt with by the Hassanamisco 

council were of importance to the members.”  Id.  The limited evidence that conflict over issues 

was of concern to the membership or that interest in them was widespread was insufficient to 

demonstrate criterion 83.7(c).  Id. at 35,670-71;  Final Determination at 88-155. 

Finally, a petitioner must demonstrate descent from a historic tribe. 83.7(e).  The Plaintiff 

defined the historic tribe its members descend from as “those individual and families of Nipmuc 

and other Indian ancestry who were part of the Hassanamisco tribal community by the 1920[s].”  

Final Determination at 37.     Interior did not find a 1920s community as argued by petitioner 

Nipmuc Nation; nor did  Interior find a historical Indian tribe comprised of the Hassanamisco, 

Dudley and Miscellaneous Indians as identified in primary sources such as the Earle Report.  Id. 

at 35,671.  There was no evidence in the record that persons listed in the 1861 Miscellaneous 

category were a tribe, nor evidence that persons on these lists, or their descendants, coalesced as 

a historical Indian tribe.  Therefore, in calculating descent for purposes of criterion 83.7(e),  
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 Interior kept the groups separate as together they were not a historical Indian tribe.   Interior 

found only two percent of petitioner’s members descend from the Hassanamisco list from 1861, 

and only fifty-three percent from the Dudley list in 1861.  Thirty-four percent descend from the 

Miscellaneous list.  Therefore, the petitioner’s membership did not descend from a historical 

Indian tribe or from historical Indian tribes which combined and functioned as a single 

autonomous political entity.  Final Determination at 161-178.  Acknowledgment precedent 

requires at least 80% of the members descend from the historical Indian tribe.  See Ex. 5 at 53-

55.   

Plaintiff timely filed a request for reconsideration with the IBIA, an administrative 

tribunal within the Office of Hearings and Appeals of Interior that is independent of the AS-IA. 

25 C.F.R. § 83.11; 45 IBIA at 231.  The IBIA affirmed the Final Determination and referred 

issues outside its jurisdiction to the Secretary as possible grounds for reconsideration. 45 IBIA at 

233.  The Plaintiff and others were permitted to submit comments to the Secretary who 

subsequently exercised her discretion and declined reconsideration.  See Ex. 7.  The Final 

Determination became final and effective agency action when the parties were notified of the 

Secretary’s decision on January 28, 2008.  ECF No. 36-29, Ex. CC; § 83.11(h)(2).  25 C.F.R. 

§ 83.11(h)(2).  

4. The Instant Complaint 

Plaintiff filed the instant Complaint on January 27, 2014.  The Complaint brings three 

Counts: First, the Complaint alleges the Final Determination is arbitrary and capricious and in 

violation of the Administrative Procedure Act (“APA”); second that Plaintiff was denied due 

process; and third that Plaintiff was denied equal protection.7  Compl. at 21-25.  Plaintiff asks the 

Court to reverse and vacate the Final Determination and either remand the decision back to the 

                                                 

7 Plaintiff’s brief does not argue counts two or three and hence waives these arguments. See 
Ondine Shipping Corp. v. Cataldo, 24 F.3d 353, 356 (1st Cir. 1994). 
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 agency or declare that petitioner Nipmuc Nation is entitled to federal acknowledgment as an 

Indian tribe.  The only remedy available under the APA is remand to the agency.  5 U.S.C. § 

706(2). 

III. STANDARD OF REVIEW 

A. Record Review Under the Administrative Procedure Act 

 Plaintiff brings this suit under the APA.  Compl. at 2. The APA directs the Court to 

uphold the Final Determination unless it is deemed to be “arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law.”  5 U.S.C. § 706(2)(A).  Plaintiff bears the 

burden of showing that the AS-IA acted arbitrarily in reaching the Final Determination.  Water 

Quality Ins. Syndicate v. United States, 632 F. Supp. 2d 108, 113 (D. Mass. 2009).  Although the 

inquiry must be thorough, the standard of review is narrow and highly deferential, the AS-IA’s 

decision is “entitled to a presumption of regularity,” and the Court cannot substitute its judgment 

for that of the agency decision maker.  Citizens to Preserve Overton Park, Inv. v. Volpe, 401 U.S. 

402, 415 (1971), abrogated on other grounds by Califano v. Sanders, 430 U.S. 99 (1977).  The 

agency need only articulate a rational connection between the facts found and the conclusions 

made.  Penobscot Air Servs., Ltd. v. F.A.A., 164 F.3d 713, 719 (1st Cir. 1999). Review of the 

Department’s decision is based only on the administrative record.  5 U.S.C. § 706. 

 In making its determination, the Court must determine whether: 

[t]he agency has relied on factors which Congress had not intended it to consider, 
entirely failed to consider an important aspect of the problem, offered an 
explanation for its decision that runs counter to the evidence before the agency, or 
is so implausible that it could not be ascribed to a difference in view or the 
product of agency expertise.   

 
Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983); see also 

George v. Bay Area Rapid Transit, 577 F.3d 1005, 1010 (9th Cir.2009); Miami Nation, 112 F. 

Supp. 2d at 751. 

 An agency decision is also accorded an especially high level of deference where, as here, 

technical expertise informed the decision.  Marsh v. Or. Natural Res. Council, 490 U.S. 360, 377 

(1989).  The Court must also defer to the Department’s interpretations of its own regulations 
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 unless clearly erroneous or inconsistent with their language.  Auer v. Robbins, 519 U.S. 452, 461 

(1997); Masayesva v. Zah, 792 F. Supp. 1178, 1187 (D. Ariz. 1992).  Also, Interior has special 

expertise in the determination of acknowledgment of Indian tribes.  United Tribe of Shawnee 

Indians, 253 F.3d at 551; James, 824 F.2d at 1138–39; Masayesva, 792 F. Supp. at 1184–85.   

On matters of tribal status, the Supreme Court has held “it is the rule of this court to follow the 

action of the executive and other political departments of the government, whose more special 

duty it is to determine such affairs.”  United States v. Holliday, 70 U.S. 407, 419 (1865) (cited 

with approval in United States v. Sandoval, 231 U.S. 28, 47 (1913)).  Accordingly, the Court 

owes substantial deference to the Department’s application of its expertise in this area.  

 In the event the court finds the Department’s decision was arbitrary, the remedy is 

remanding the decision for reconsideration for further explanation.  See Fla. Power & Light Co. 

v. Lorion, 470 U.S. 729, 744 (1985).  Since all seven criteria are mandatory, the Final 

Determination can be found to be arbitrary and capricious and subject to remand only if the 

Court finds that Interior was arbitrary and capricious on each of the four criteria that petitioner 

did not meet.  As explained below, the AS-IA’s decision on each of the criteria is fully supported 

by the administrative record, and  Interior did not act arbitrarily, capriciously, abuse its 

discretion, or act otherwise not in accordance with law.   
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 IV. ARGUMENT8 

Plaintiff has not met its burden to demonstrate that the Final Determination is arbitrary 

and capricious.  The 196-page decision—based on the similarly lengthy Proposed Finding—

thoroughly and methodically examines the relevant evidence and evaluates this evidence under 

the criteria established by regulation.  Then, in an exercise of the considerable expertise of the 

agency, the Final Determination draws the reasonable conclusion that the petitioner Nipmuc 

Nation does not meet the criteria for federal acknowledgment.  Plaintiff does not identify any 

fundamental flaw with the analysis and Interior’s decision should be affirmed.  The 

administrative record fully supports the decision not to acknowledge the petitioner Nipmuc 

Nation as an Indian tribe.  

Plaintiff is unable to demonstrate the Final Determination is arbitrary and capricious 

based on its text; nor does plaintiff demonstrate it is arbitrary by poring over the transcript of the 

formal on-the-record meeting, or by examining a preliminary draft Proposed Finding.9  It is the 

                                                 

8 Defendants have filed with the instant Memorandum a Motion to Strike the extra-record 
evidence Plaintiff included as exhibits to their memorandum in support of summary judgment.  
See Ex. B, ECF No. 36-2 (Affidavit of Assistant Professor Perez), Ex. C, ECF No. 36-3 
(Affidavit of Associate Professor Melish); Ex. D, ECF No. 36-4 (Affidavit of Professor Emeritus 
Salisbury); Ex., ECF No. 36-35 (Affidavit of Donna Gould).  As explained in greater detail in 
Defendants’ Memorandum in support of the Motion to Strike, the declarations by historians, 
anthropologists and others were not submitted previously to the Department.  As such they are 
not part of the record under which this Court can determine if the Department’s decision was 
arbitrary and capricious.  See 5 U.S.C. § 706; Valley Citizens for a Safe Env’t v. Aldridge, 886 
F.2d 458, 460 (1st Cir. 1989) (“[T]he focal point for judicial review should be the administrative 
record already in existence, not some new record made initially in the reviewing court.” (citation 
omitted)).   Interior has not evaluated the information presented in these new declarations and 
instead bases its arguments in this brief on the information presented during the administrative 
process as evaluated in the Proposed Finding and Final Determination.  While considering this 
extra-record information is inappropriate for the reasons articulated in the accompanying Motion 
to Strike, in the event that the Court considers this information, Interior should be granted an 
opportunity to fully evaluate this material, submit its own evidence, and supplement its response 
to Plaintiffs summary judgment motion. 

9 Interior prepared many prior drafts that were not official, notice of which were not published in 
the Federal Register.  One such draft, however, was referred to in a press release in January 
2001, at the change of the Administration.  This release and other activities by the former Acting 
AS-IA was investigated by the Department’s Office of the Inspector General.  The result of the 
investigation was to refer the matter to  Interior of Justice for prosecution.  See Ex. 8. 
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 final decision which a court is empowered to evaluate under the APA, and nothing in either the 

transcript of the formal meeting nor in the draft Proposed Finding show the Final Determination 

to be arbitrary.  Plaintiff’s motion for summary judgment should be denied and judgment entered 

for Federal Defendants. 

A. The Administrative Record Fully Supports the Final Determination 
Denying Acknowledgment to the Plaintiff.  

The Final Determination correctly concluded that Plaintiff failed to meet four mandatory 

criteria.  Plaintiff has not demonstrated affirmatively that it actually meets these criteria and that 

Interior’s decision was arbitrary.  Rather, Plaintiff flyspecks the technical and complex Final 

Determination, taking issue with a few discrete pieces of evidence and analysis but not the 

overall picture. And that picture clearly shows that the Plaintiff and its members do not meet the 

criteria to be acknowledged as a tribe.  A recurring issue is that the existence of the entity 

Plaintiff seeks to be acknowledged as a continuously existing tribe with inherent sovereignty—

the Nipmuc Nation—simply lacks support in the record.  There is no evidence of this entity, as 

Plaintiff defines it, being identified externally as an Indian entity, nor of its existence as a 

continuously existing distinct community or political entity.  Finally, there is simply no evidence 

that Plaintiff’s members descend from either a single historical tribe (the Nipmuc Nation or any 

other single tribe), or from tribes that amalgamated, as required by the regulations.  The Final 

Determination is reasonable to find that Plaintiff has not met the criteria for acknowledgment 

based on the evidence in the record.  

1. External Identification  

The first factor that regulations require is that a petitioner demonstrate it has been 

identified by an external sources as an American Indian entity on a substantially continuous basis 

since 1900.  25 C.F.R. § 83.7(a); see 59 Fed. Reg. at 9,286.  To satisfy the criterion, an 

identification must be of the petitioner; it must be of an entity; the entity must be described as 

American Indian, and the identifications must be on a substantially continuous basis.10  It is also 

                                                 

10 Under acknowledgment precedent, there must be at least one satisfactory identification every 
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 required that the identification be “by other than the petitioner itself or its members.” 25 C.F.R. § 

83.7(a).  The Final Determination determined that petitioner Nipmuc Nation did not meet this 

criterion.   

Some of the material in the record identified individuals as being Indians, but failed to 

identify an entity.  Final Determination at 37-38, 40-41; 69 Fed. Reg. at 35,668.  The Final 

Determination found external identification of a Hassanamisco reservation and families 

associated with it since 1900 to 1950, Final Determination at 40-41, and Plaintiff argues that this 

is sufficient to demonstrate that the Nipmuc Nation was externally identified as an Indian entity.  

However, the Hassanamisco reservation is simply not the same as the Plaintiff Nipmuc Nation; 

indeed, the Plaintiff’s membership is almost exclusively made up of individuals who are not 

associated with this Hassanamisco group—only two percent descend from individuals from this 

Hassanamisco group and the remainder descend from some other Indian individual, a different 

Indian entity, or have no documented Indian ancestry at all.  Final Determination at 41, 174-178; 

69 Fed. Reg. at 35,668, 35,671.  There was no evidence that showed substantially continuous 

external identifications since 1900 of an entity broader than the Hassanamisco, namely a Nipmuc 

Nation or a broader Hassanamisco Nipmuc entity composed of the current members or their 

Indian ancestors.  Therefore the petitioner did not show that it was identified by external sources 

since 1900 on a substantially continuous basis.  

As discussed above, Petitioner’s self-definition changed several times during the 

acknowledgment proceedings, and  Interior evaluated the petitioner under each of these 

definitions.11  Final Determination at 36-37.  For the Final Determination, however, Plaintiff 

                                                                                                                                                             

10 years. 

11Plaintiff argues in response to Interior’s analysis on this and other factors that Interior 
improperly defined and referred to the Plaintiff.  ECF No. 35 at 12-23 In the abstract this 
argument is essentially semantic because however Interior referred to the petitioner, it does not 
affect the underlying evidence about the petitioner’s members and their ancestors.  Specifically, 
Plaintiff defined its present members in a membership list, but did not submit evidence—and  
Interior did not find evidence—that the Indian ancestors of these members functioned together as 
a group.  The Indian ancestors of Plaintiff’s members did not exist as a historical tribe, exercise 
political control, constitute a community, and were not historically identified as an Indian entity.  
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 defined itself as descendant from “The ‘historic Nipmuc tribe’ . . . interpreted as meaning ‘those 

individual and families of Nipmuc and other Indian ancestry who were part of the Hassanamisco 

tribal community by the 1920[s].”  Final Determination at 37.   

For the Final Determination, the petitioner submitted its final membership list that after 

corrections included 526 individuals. Final Determination at 37.  The petitioner self-defined and 

self-identified its members and the purported historical Indian tribe they descended from.  Final 

Determination at 37.  Interior, therefore, was tasked with determining if this entity was identified 

by external sources as an American Indian entity continuously since 1900.  

The Final Determination did not find evidence of such a group by the 1920s.  Final 

Determination at 86-87; 69 Fed. Reg. at 35,668, 35,671.  Further, the occasional associations of 

Dudley/Webster Nipmuc descendants with Hassanamisco mentioned by external observers 

between 1900 and 1979 were primarily in the context of New England pan-Indian activities and 

were not identifications of an Indian entity which was antecedent to the petitioner.  Final 

Determination 38-41; 69 Fed. Reg. at 35,668. 

Based on the voluminous evidence presented, the Final Determination found that 

petitioner Nipmuc Nation did not meet this criterion; there was not sufficient evidence of an 

entity comprised of ancestors of petitioner, or that “the individuals and families of Nipmuc and 

other Indian ancestry who were part of the Hassanamisco tribal community by the 1920s,” had 

been identified by external sources as an Indian entity on a substantially continuous basis.  In 

other words, the 526 individuals that the petitioner identified as its tribe—though they may have 

been identified as Indian—were not part of an entity that was continuously identified as Indian 

since 1900.  Final Determination at 41. 

Plaintiff argues that with external identification of the Hassanamisco reservation as 

Indian (a group from which two percent of Plaintiff’s members descend), “the purpose of 

                                                                                                                                                             

So, however Interior referred to the petitioner, it was ultimately up to the petitioner to define 
itself and come forward with evidence sufficient to meet the criteria.  It did not do so. 
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 criterion (a) is met – the petitioning entity is indeed Indian, as opposed to non-Indian.”  ECF No. 

35 at 18.  Not so.  Indian ancestry is evaluated in criterion 83.7(e) whereas criterion 83.7(a) 

concerns identification of ancestors of petitioner as an “American Indian entity.”  Regardless, 

simply as a logical matter, finding that two percent of petitioner as a whole share an external 

identification is not sufficient to find that the entire entity shares this external identification.12  

Further, without sufficient evidence that the petitioner as it defined itself was externally 

identified as an Indian entity they cannot meet this criteria.  There was no evidence of the 

Nipmuc Nation as an entity (made up of petitioner’s members and/or ancestors) being 

historically identified as an Indian entity; therefore Plaintiff failed to meet this criterion. 

Plaintiff re-iterates this argument in a slightly different form later in its brief, asserting 

that Interior inappropriately “required that all bands of the Nipmuc Nation prove continuous 

external identification….”  ECF No. 35 at 40.  This is not an accurate statement of what the 

regulations require or why the petitioner failed to meet them.  What the regulations require is that 

the petitioner as an entity—not only one small component thereof and not as separate entities—

be identified as an Indian entity on a substantially continuous basis since 1900.  As the evidence 

does not show that the petitioner here, Nipmuc Nation, as a whole has been identified as an 

American Indian entity on a substantially continuous basis since 1900, it does not meet this 

criterion.    

The precedent Plaintiff cites provides an example of this principle that supports the Final 

Determination’s reasoning.  The petitioning Match-e-be-nash-she-wish Band met this criterion 

because they could show that “since 1870 they have been identified as an Indian group, 

specifically as a Potawatomi group or combined Potawatomi/Ottawa group.”  ECF No. 36-34, 

Ex. HH at 11.  By analogy, if petitioner could show that since 1900 an entity that reflected the 

current group’s membership had been “identified as an Indian group” for instance, as a “Nipmuc 

                                                 

12 This is an example of the logical fallacy of composition—the unwarranted conclusion that 
what is true of the parts is true of the whole.  See T. Edward Damer, Attacking Faulty Reasoning: 
A Practical Guide to Fallacy-Free Arguments 149-150 (7th ed. 2013). 
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 or combined Nipmuc/Narragansett group,” then it may have met this criterion.  But, in contrast, 

the evidence in the record did not show that that the petitioner Nipmuc Nation was identified as 

an Indian entity.  As a result it does not meet this criteria and the Final Determination was 

reasonable to so find.  Final Determination at 34-41. 

2. Community 

Criterion 83.7(b) requires that a predominant portion of the petitioning group comprises a 

distinct community and has existed as a community on a continuing basis from historical times 

to the present.  25 CFR § 83.7(b); see id at 83.6(e).  Examples of types of evidence that in 

combination may demonstrate this criterion include significant rates of marriage within the 

group, significant social relationships connecting individual members, and significant rates of 

informal social interaction broadly among the members of the group.  25 CFR § 83.7(b)(1).  

Other evidence, such as 50 percent of the members residing in a geographic concentration within 

an area exclusively or almost exclusively composed of members of the group, or 50 percent of 

the members maintaining distinct cultural patterns, such as language, or kinship organization, is 

sufficient in itself to demonstrate community. 25 C.F.R. § 83.7(b)(2).  

The Final Determination analyzed a substantial body of evidence to determine if there 

were historical interactions among the petitioner’s ancestors to demonstrate a continuous existing 

community as relevant to this criterion.  The evidence did not show a “distinct community” 

existing among the petitioner Nipmuc Nation as Plaintiff has defined itself, from historical times.   

Interior analyzed the information submitted on marriages and concluded that the marriages were 

“too few ... and the defined lines too broad, to show that these marriages linked the lines into a 

community.”  Final Determination at 45.  Further, the available discussions of the Hassanamisco 

proprietary families and the Dudley/Webster families do not pertain to most of the petitioner’s 

members or their ancestors because the ancestors of ninety-eight percent of the current members 

do not descend from Hassanamisco proprietary families and another forty-seven percent do not 

descend from Dudley/Webster.  When the OFA experts tracked the activities of the current 

petitioner’s members and their ancestors from contact through the present day, the evidence 
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 indicated that neither the members nor their ancestors acted together within a social community 

at any time.13   

Even as to the present day, Interior did not find community.  Many of the examples of 

social interaction submitted by the petitioner concerned formal political meetings or only close 

kin, rather than broader social ties among extended families and non-kin.  Several large families, 

including one that represents a third of the current membership, had few if any social 

connections to the larger membership.   Interior analyzed, and then discounted, pan-Indian 

activities, such as the annual fair, to ascertain whether there were distinct cultural traditions, 

shared goals, or collective identity.  Final Determination at 80-85.  The evidence did not 

demonstrate significant social ties, significant social interaction that exists broadly among 

members of the group, or other evidence and therefore was insufficient to demonstrate that a 

predominant portion of the petitioning group comprises a distinct community under criterion 

83.7(b) at present, or since historic times.  Final Determination at 85-88. 

Plaintiff does not directly dispute this evidence (or lack of evidence).  Rather, Plaintiff 

makes two arguments.  First, that Interior “exclude[d] all positive evidence of community 

relating to non-Hassanamisco Nipmuc.”  ECF No. 35 at 19.  Second, Plaintiff appears to argue 

that Interior based the analysis on shifting tribal enrollment. Id. at 42-43.  Neither argument is 

persuasive.   

First, it could not be farther from the truth that Interior “excluded” positive evidence of 

non-Hassanamisco Nipmuc.  The Proposed Finding explicitly analyzed any ties within or among 

three groupings with varying memberships in order to evaluate the criteria: “(1) the historical 

                                                 

13 Neither the Proposed Finding nor the Final Determination found evidence of direct social 
interaction between Hassanamisco and Dudley/Webster Nipmuc families between the 1730’s and 
1920’s—a period of nearly two centuries. Proposed Finding at 130; 45 IBIA 238.  No evidence 
shows that the descendants of other Nipmuc historical bands interacted socially or maintained 
reservations, especially after the mid-1800s.  Nor were there any marriages in that period 
between the Dudley/Webster and Hassanamisco Indians.  Final Determination at 46.  Nor was 
there evidence of interaction between the Hassanamisco descendants and the Dudley/Webster 
descendants who comprise most of the Petitioner’s membership from the early 1900s to the early 
1950s.  Id; 45 IBIA 239. 
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 Hassanamisco band; (2) a joint entity that existed between about 1978 and 1996 comprising 

descendants of the historical Hassanamisco Band, descendants of the historical Dudley/Webster 

Nipmuc Indians, and descendants of some off-reservation Nipmuc families; and (3) petitioner 

under its then-current definition, comprising all person whom it considered to be of Nipmuc 

heritage.”  Final Determination at 41.  Two of these grouping include non-Hassanamisco 

Nipmuc.  Examples abound of consideration of non-Hassanamisco Nipmuc in the Final 

Determination.  Id. at 41-85. 

Second, Plaintiff appears to argue that Interior found “Plaintiff’s membership enrollment 

changed over the second half of the 20th century, therefore it did not have a cohesive 

community.” ECF No. 35 at 42.14  This fluctuation is not the basis on which Interior found 

Plaintiff failed to meet this criterion.  The portion of the Final Determination Plaintiff cites to 

support this proposition mentions enrollment once, in the context of contemporary evidence 

provided by the Plaintiff of its attempts to bring new members into the group in the 1960s.  Final 

Determination at 87.  Thus this argument is non-responsive to the time period from the 1730s-

1950s, in which there is no evidence of community.  Plaintiff cites to the Precedent Manual that 

discusses situations where a community exists, but “shifts enrollments” among various 

reservations.  ECF No. 35 at 43 (citing Ex. HH at 65).  This reference is a non-sequitur, as there 

is no evidence of similar activity in this case.  In conclusion, there is simply not a history of 

social interaction or other evidence sufficient to show that petitioner Nipmuc Nation meets this 

criterion, and therefore the Final Determination was not arbitrary and capricious.  Final 

Determination at 41-88. 

3. Political Authority 

The regulations require that a petitioner has maintained political influence or authority 

                                                 

14 The petitioner’s changing membership required the OFA researchers to analyze the evidence 
in multiple ways.  The central issue, however, was not that the membership changed;  it was that 
the evidence did not show that social interaction within a community of ancestors of the 
petitioner’s members occurred historically or at present.   
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 over its members as an autonomous entity on a substantially continuous basis from historical 

times until the present.  25 § CFR 87(c).  The Final Determination concluded that from 1785 to 

the present, the evidence was insufficient to satisfy this criterion. There was no evidence to 

demonstrate the existence of a Hassanamisco or other Nipmuc community from 1900 to 1961 

that included the petitioner’s ancestors. Final Determination at 152.  Without an identified 

community, or venue for the exercise of a political relationship among leaders and followers 

antecedent to the petitioner,  Interior could not find political organizations and leaders who 

exerted influence or responded to the needs and wishes of a defined membership at any time.  69 

Fed. Reg. at 35,670;  Final Determination at 88-155. 

The evidence included information about possible political activities of Nipmuc since 

1900 in a variety of organizations including the historical Hassanamisco and Dudley/Webster 

Bands and various pan-Indian organizations between 1920 and 1940.  OFA experts analyzed in 

depth organizations established since the late 1960s, including the Nipmuc Tribal 

Acknowledgment Project, the Nipmuc Nation Tribal Council, and the Hassanamisco Foundation 

established by Zara CiscoeBrough.  Generally, a small contingent of active individuals carried 

out activities in these organizations, but did not represent the petitioner’s members.  In addition, 

members of these organizations and of the petitioner’s membership did not appear to be 

interested and involved in decision-making.  69 Fed. Reg. at 35,670.   Interior analyzed the 

evidence in the context of political communication and family representation, informal 

leadership, political issues, annual meetings, interest of members and conflicts, to name a few.  

Final Determination at 110-151.   Interior concluded that the evidence was insufficient to 

demonstrate political influence or authority from historical times to the present.  Final 

Determination at 151-154.   

Within the Hassanamisco organization, there was some evidence of political authority 

exercised by the Cisco family, but no indication that it consulted with other families in making 

decisions or influenced and engaged the wider membership in political activities.  Final 

Determination at 152.  Most of the events that Plaintiff sought to identify as showing political 
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 influence or authority were organized by multi-ethnic pan-Indian organizations and not by the 

petitioner.  Nor did an entity composed of petitioner’s ancestors participate.  Final Determination 

at 101. 

Again Plaintiff does not dispute the fundamental lack of evidence.  Instead, it makes three 

objections to Interior’s analysis, none persuasive.  First, it argues that Interior did not explicitly 

apply a list of nine discretionary factors that the regulations themselves recognize are neither 

exhaustive nor mandatory.  ECF No. 35 (citing 25 C.F.R. § 83.7(c)).  Second, Plaintiff points to 

a single 1907 letter and argues it was misinterpreted and in fact shows evidence of exercise of 

political authority.  Finally, Plaintiff seeks to rely on oral evidence of “annual fairs, tribal 

meetings and ‘regular business meetings’” for various organizations in an attempt to show the 

required political influence, but such evidence is not necessarily over the petitioner’s members 

and their ancestors.  Even if accepted entirely, this evidence does not show continuous political 

authority exercised by an autonomous entity. 

On the first point, Plaintiff cites the factors that the regulations list as those by which the 

criterion “may be demonstrated,” 25 CFR § 83.7(c) (emphasis added), and asserts “nowhere in 

the [FD] is there a coherent application of the above factors to the evidence presented.”  ECF No. 

35 at 45.  However Plaintiff then acknowledges that in the section in which the Final 

Determination analyzes political influence or authority the Final Determination discusses “a 

history of activities Plaintiff has undertaken through the past three centuries.”  Id. at 46.  Interior 

reviewed this history of activities to look for evidence of the identified factors, or for “other 

evidence that the petitioner meets the definition of political influence or authority in 83.1” 25 

C.F.R. § 83.7(c)(1).  There is no requirement that all the factors provided as examples by the 

regulations be applied rigidly or even addressed explicitly—the regulation itself merely lists 

them as items that “may” demonstrate the required exercise of political authority. 

Second, Plaintiff cites to a single 1907 letter from Sarah M. Cisco and asserts that Interior 

“failed to evaluate this letter’s significance with respect to any of the above factors” and further 

disputes Interior’s conclusion—that the letter was on behalf of Sarah M. Cisco and her family, 
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 not any larger political entity. As discussed above, there is no requirement to dogmatically apply 

the factors to each discrete piece of evidence.  Additionally, the letter itself is not part of the 

record, but the response to the letter in question fully supports Interior’s conclusion that the 

inquiry was personal, and not on behalf of any wider group.  See Ex. 9 (“You say that your father 

is a descendant of these Indians and ... has not been recognized as having a right to receive any 

of this money.”).  Nothing in this letter evidences political influence over any group larger than 

perhaps Sarah M. Cisco’s family—indeed Plaintiff has cited nothing that requires or supports its 

hypothesis. 

Finally, Plaintiff argues that Interior “mistreated” oral evidence. ECF No. 35 at 47.  But 

this evidence was treated appropriately—it was considered and weighed with the other evidence.  

In particular, Plaintiff cites to recollections from individuals like James W. Cisco who recalled as 

a teenager in the 1930s attending tribal “business meetings” held at public fairs, that he stated 

that they “tried to have” such a meeting every three months.  Ex. M at 101-102.  While this 

evidence was considered, it was also appropriate to consider, as Interior did, that there was no 

other contemporary documentation that supported the oral evidence.  There were no minutes, 

letters, or any other evidence of what occurred at any meetings, or of who attended them, let 

alone in what ways unspecified individuals at these meetings exercised authority or control over 

an unidentified group of participants.  The Department, therefore, did not find the oral evidence 

sufficient for purposes of criterion 83.7(c).  Final Determination at 101-102, 110-111, 117-119.   

4. Descent from a Historical Tribe 

The final criterion Plaintiff failed to show, 83.7(e), requires that a petitioner’s 

membership consists of individuals who descend from a historical Indian tribe or from historical 

Indian tribes which combined and functioned as a single autonomous political entity.  25 C.F.R  

§ 83.7(e).  For the Final Determination, petitioner defined the requisite “historic Nipmuc tribe” 

as the “individuals and families of Nipmuc and other Indian ancestry who were part of the 

Hassanamisco tribal community by the 1920s.”  ECF No. 35 at 21 (citing Ex. M at 37).  

However, there was no evidence that this entity ever existed as a tribe “by the 1920s” or any 
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 other time.  Because such an entity did not exist, the Final Determination could not link 

petitioner’s membership to it.15 

Interior analyzed the evidence provided and determined that Plaintiff had not shown that 

a “Hassanamisco tribal community” or other Indian entity consisting of Plaintiff’s ancestors 

existed in the 1920s (or at any other time).  Final Determination at 167; 69 Fed. Reg at 35,671.   

But rather than simply stopping there, Interior looked further in depth to determine if the 

Hassanamisco and Dudley/Webster bands that had been identified as two distinct historical 

Indian tribes in the 1861 Earle Report could serve as the requisite “historical Indian tribe” for 

purpose of tracing membership from a historical tribe.  Final Determination at 167.  In this 

approach, Interior found only 2 percent of the petitioner’s membership had documented descent 

from Hassanamisco Indians and that 53 percent had documented descent from Dudley/Webster 

Indians, which neither separately, nor as a combined 55 percent, was evidence sufficient to 

demonstrate that the petitioner as a whole met the requirements of criterion 83.7(e).16  And 

further, these two separate tribes never “amalgamated” and therefore cannot be treated as a 

single historical tribe under the regulations. 

                                                 

15 At the time of the Proposed Finding, the petitioner claimed it was an “organization of 
descendants of all Nipmuc bands” (PF at 78), and used the Earle Report, the last set of tribal 
listings created by Massachusetts before the 1869 Enfranchisement Act.  Proposed Finding at 
202 n. 269.  Interior reviewed the evidence to determine the validity of this claim and found 
eight percent descended from Hassanamisco, thirty percent from Dudley/Webster, and sixteen 
percent from non-reservation Nipmuc.  The Proposed Finding qualified this conclusion, 
however, with an explanation that the evidence currently in the record does not indicate that such 
a grouping was an historical Indian tribe, either a pre-reservation single Nipmuc entity or that 
these two reservations and the off-reservation Nipmuc constituted tribes that later amalgamated 
and functioned as a single entity.  Proposed Finding at 218.  Even the descent demonstrated, 
however, did not meet the requirements of criterion 83.7(e). 

16 The Final Determination found two percent of Plaintiff’s members have Hassanamisco 
ancestry, fifty-three percent have Dudley/Webster ancestry.  Thirty-four percent of Plaintiff’s 
members have ancestry from Mary Vickers, for whom the evidence was not sufficient to show 
was either Dudley/Webster or Hassanamisco.  No petitioner has met 83.7(e) with less than eighty 
percent of its members descending from the historical tribe.  Final Determination at 177; Ex. 5, 
at 53-55. 
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 Plaintiff does not fundamentally dispute this evidence—it does not, for instance, come 

forward with overlooked evidence that there was a historical Indian tribe consisting of a 

“Hassanamisco tribal community” in the 1920s that included ancestors of the petitioner who 

were Hassanamisco, Dudley/Webster, off-reservation, or other Indians.  Rather, it makes three 

main arguments.  First, Plaintiff states that Interior “conflated” the word community as 

understood in the regulations with the term as used by the Plaintiff to describe its historical tribe.  

ECF No. 35 at 21.  Second, Plaintiff asserts that it is in fact one historical tribe, and it was 

inappropriate to rely on a contemporaneous 19th century account of the separate tribal 

memberships contained in the Earle Report.  Id. at 21-22.  Finally, Plaintiff argues that its 

members who descend from Mary (Curliss) Vickers, one of the “Miscellaneous” Indians residing 

in Massachusetts in the Earle Report, should be considered Nipmuc descendants, to raise the 

percent of Plaintiff’s members who descend from a “historical tribe” to satisfy precedent.  Id. at 

23. 

Plaintiff’s first argument is that it was inappropriate to look to the evidence regarding 

whether the petitioner existed as a distinct community (as required by 83.7(b)) in order to 

determine whether the claimed “Hassanamisco tribal community” existed as its “historical Indian 

tribe” in the early 1900s.  Id. at 21.  But this argument is not well formed, and there is no reason 

given why looking at such related evidence would be inappropriate, particularly as 

acknowledgment as an Indian tribe is of a continuously existing tribe with retained sovereignty.  

If there was a “Hassanamisco tribal community” then the evidence in the record would have 

shown it and it would be relevant to all criteria, not just descent from the historical Indian tribe 

under 83.7(e).  But the fundamental issue Plaintiff does not and cannot explain away is that there 

was no evidence of such a community that comprised Plaintiff’s members’ ancestors in the 

1920s or at any other time.   

There was evidence, however, of historical tribes that some of Plaintiff’s members 

descended from—the Hassanamisco and Dudley/Webster tribes.  Final Determination at 168-

174.  Plaintiff argues that relying on one piece of such evidence, the Earle Report, that shows 
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 these tribes’ existence is fallacious because (1) a non-Indian may not be a reliable source as to 

who is and who is not Nipmuc and (2) the labels of “Hassanamisco” and “Dudley/Webster” may 

not be correct.  Id. at 22.  But Plaintiff provides no elaboration as to why the non-Indian author 

of the Earle report would not be reliable, nor what the precise problem with the labels used in 

that report is.  The Final Determination and Proposed Finding describe the Massachusetts 

Commissioner of Indian Affairs, John M. Earle, report in depth, Proposed Finding at 73-74, 

Final Determination at 9, and it was an appropriate exercise of Interior’s expertise in historical 

and genealogical research to rely on this report.  In addition, Interior did not do so in isolation, 

but also used other evidence, such as the 1849 Briggs Report of Indians in Massachusetts,17 town 

records, Indian overseers’ reports, Federal censuses, and other evidence to identify the 

petitioner’s ancestors.  Final Determination at 168-169; Proposed Finding at 68-78, 202-218.  

But curiously, if the Earle report is disregarded as unreliable, as Plaintiff appears to argue, then 

Plaintiff discredits its own genealogical research and conclusions, and there is even less reliable 

evidence of any historic tribe that Plaintiff’s members could descend from.  The petitioner 

Nipmuc Nation stated that its genealogical database, identifying its members and ancestors, 

relied on the Earle Report as one of its “foundation documents.”  Final Determination at 164, 

quoting the petitioner’s  Response Vol. IV, Part B, at 8. 

Plaintiff then argues that looking to the Hassanamisco and Dudley/Webster tribes to see 

if Plaintiff’s members descend from these tribes is inappropriate because “Nipmuc Nation 

originally defined itself as one historical tribe, consisting of multiple bands…Defendants, 

however, created two separate and distinct tribes, thereby triggering the amalgamation 

requirement.”  This argument is flawed in a number of respects.  First, since the 1640’s, there is 

no evidence of a single historical tribe (“Nipmuc Nation”) that consisted of multiple bands, such 

                                                 

17 Frequently called the “Briggs Report,” this document was compiled for Governor George N. 
Briggs by Massachusetts Indian Commissioners Bird, Griswold, and Weeks and published as 
“Indians,” House Report #46 in Mass. Legislative Reports of 1849.  Proposed Finding at 69 n. 
118. 
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 as the Dudley/Webster and Hassanamisco.  Final Determination at 167.  As discussed above, 

there was very little interaction even between these two tribes from before the American 

Revolution through the mid-1800s when they were last defined in State records, and very little 

interaction between their respective descendants for most of the remaining relevant time period.  

Nor did  Interior find an entity that included the “miscellaneous” grouping.  Last, it was not the 

case that Interior “created” two distinct tribes.  Interior simply examined the evidence presented, 

which showed two distinct bands or tribes from first sustained contact in the 1600s through the 

identifications in State-records in the 1800s.  Final Determination at 167.  Moreover, Interior was 

correct to find that these two distinct tribes never “amalgamated,” nor existed as a single tribe at 

historical contact.  Id. 

Finally, Plaintiff argues that 177 of its members who descend from Mary (Curliss) 

Vickers, should be combined with the descendants of Hassanamisco and Dudley/Webster 

descendants to demonstrate a higher percentage of members descending from a historical Indian 

tribe.  However, there is insufficient evidence in the record to show that Mary (Curliss) Vickers 

was either a Hassanamisco or Dudley/Webster descendant.  She is classified on the Earle Report 

as “Miscellaneous” Indian.  Final Determination at 177.  Mary’s husband was not an Indian, and 

a 1900 Senate report identifies her children as Narragansett, meaning that Mary is Narragansett, 

not Nipmuc.  See Ex. 10 at 263.  The primary piece of evidence that attributes Dudley/Webster 

ancestry to Mary is a single statement by Mary (Curliss) Vickers in 1859, that her maternal 

grandmother was “Indian-Dudley tribe.”  Final Determination 173.  This grandmother, Molly 

Pegan, was born in 1753 in Connecticut where she spent most of her life except for brief stays in 

Rhode Island.  Logically, Mary (Curliss) Vickers would not be a reliable source for the 

circumstances of her grandmother’s birth, and the other evidence in the record did not support 

her statement.  Neither the Briggs nor the Earle reports listed Mary, or her mother’s siblings or 

ancestors as Dudley (or Hassanamisco) Indians.  Further, Mary’s own daughters provided 

conflicting information about Molly Pegan, claiming she was Narragansett.  See Ex. 11. 
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 Therefore it was reasonable to find Plaintiff did not provide sufficient evidence to meet criterion 

83.7(e).  Final Determination at 161-178. 

B. Nothing in a Technical Assistance Meeting Nor a Draft Proposed 
Finding Show the Final Determination was Arbitrary and Capricious  

Having failed to show the Final Determination on its own terms was arbitrary and 

capricious, Plaintiff focuses on a formal technical assistance meeting, and a preliminary draft 

Proposed Finding, notice of which was never published in the Federal Register. Plaintiff also 

argues that the advice given by researchers at Interior during the meeting contradicts conclusions 

in the Final Determination.  However, Plaintiff has no cause of action to challenge the technical 

meeting under the APA as this meeting is not a “final agency action” as defined by the APA.  

Rather, the final agency action that Plaintiff challenges is the Final Determination itself—and 

nothing in the technical assistance meeting demonstrates the Final Determination to be arbitrary.  

Similarly, Plaintiff argues that because an Interior official produced and sent a press release 

prematurely announcing that the Plaintiff met the criteria for acknowledgment—that the Final 

Determination is arbitrary and capricious.  This argument also misses the mark, because it is 

black letter law that drafts and other documents developed internally before a final decision do 

not forever bind the agency; and the mere existence of differing views within the agency—or 

evidence that the agency changed its mind—is not evidence the agency acted arbitrarily or 

capriciously.  

1. A Preliminary Draft Does Not Bind the Agency Nor 
Demonstrate the Final Decision Arbitrary  

Plaintiff argues that Interior acted arbitrarily and capriciously in “reversing the Positive 

Proposed Finding.” ECF No. 35 at 31.  However, this argument errs by implying that the 

document was an official statement by the agency that could be “reversed.”  Rather, what 

Plaintiffs refer to as a “Positive Proposed Finding” is a January 2001 draft that was never 

reviewed for legal sufficiency by the Solicitor’s Office, 66 Fed. Reg. 49,968, never published in 

the Federal Register, and otherwise never underwent the procedures to make it even a final 

Proposed Finding for the agency.  This draft “did not provide an explanation” for modification 
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 to the recommended decision, and as not accepted as the Proposed Finding.  Id.  This document 

is merely one of many drafts prepared within the agency and neither its existence nor that the 

agency later changed its mind and published a different Proposed Finding in the Federal Register 

is evidence of arbitrary and capricious action.   

A As an initial matter, the entire point of a Proposed Finding is to allow additional 

argument before the Final Determination.  25 C.F.R. § 83.11(i) (publication of notice of the 

Proposed Finding in the Federal Register triggers the time period for interested parties to submit 

arguments to support or rebut the PF).  Therefore even had  Interior finalized the draft Proposed 

Finding and then changed its mind in the Final Determination, doing so is not arbitrary nor 

capricious.  But what occurred here is even more attenuated than that.  The January 2001 draft 

was one of many drafts prepared internally within the Agency.  Though  the Acting AS-IA 

endorsed it on the last day of the Administration, this endorsement does not make it a reviewable 

decision under the regulations or APA.  Nor does its mention in a press release; the Agency is 

free to informally share drafts of its findings with the public without being bound by them.     

The regulations are clear that it is not the AS-IA’s endorsement, or a press release, that 

indicates what constitutes the Proposed Finding, rather they provide that the AS-IA shall 

“publish Proposed Findings and a Final Determination in the Federal Register…”.  Thus, until 

published in the Federal Register, no document is correctly considered the Department’s 

“Proposed Findings.”  25 CFR § 83.11(g); see also id. at (i) (publication of the Proposed 

Findings in the Federal Register triggers the time period for interested parties to submit 

arguments to support or rebut the Proposed Finding); Ex. 8. 

An illustrative case is Kennecott Utah Copper Corp. v. DOI, 88 F.3d 1191 

(D.C.Cir.1996). That case involved, among other things, draft regulations that were actually sent 

by an Interior official to the Office of the Federal Register (OFR) for publication. Id. at 1200.  

Before they were published, however, Interior switched course and withdrew the draft from 

publication.  Id. at 1200–01. Interior then proposed and eventually published a new set of 

regulations.  Id. at 1201.  Plaintiffs challenged the published regulations because they supposedly 
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 “repealed and modified” the never-published draft regulations without a new round of notice and 

comment.  Id. at 1207.  The court disagreed and held that the published regulations did not 

“repeal or modify” anything because the draft “never became a binding rule requiring repeal or 

modification.” Id. at 1208; see also Dist. Hosp. Partners, L.P. v. Burwell, 786 F.3d 46, 58 (D.C. 

Cir. 2015); PLMRS Narrowband Corp. v. FCC, 182 F.3d 995, 1001-02 (D.C. Cir. 1999) (Until a 

decision is official made “agency decisions are freely changeable, as are the bases of those 

decisions.”); LO Shippers Action Comm. v. ICC, 857 F.2d 802, 805 (D.C. Cir. 1988).  So too, 

neither a draft Proposed Finding nor a Proposed Finding is a final decision for the Department. 

Therefore, Plaintiff’s argument that the regulations “do not allow Defendants to rescind a 

Proposed Finding” misses the mark.  The regulations do not actually speak to rescinding a 

Proposed Finding at all, but regardless, the only Proposed Finding that was ever official and 

published in the Federal Register is the September 2001 document that was affirmed in the Final 

Determination.  Similarly,  Interior complied entirely with § 83.10(g) that requires that  Interior 

“publish Proposed Findings in the Federal Register.”  The Agency did this.  The regulations do 

not specify that any draft endorsed by the AS-IA shall be published, only that the Proposed 

Finding is published, and this publication occurred in September 2001.   

Plaintiff next argues that Interior “contradicted their own conclusions while considering 

the exact same evidence and doing so was arbitrary and capricious.”  ECF No. 35 at 35.  Not so.  

There is no doubt that the January 2001 draft and the published September 2001 Proposed 

Finding differ in their analysis and conclusions.  But it is the draft Proposed Finding that lacks a 

reasoned explanation for its differences from the recommended decision.  66 Fed. Reg. 49,968.  

Regardless, the case law is clear that this difference is not evidence of arbitrary and capricious 

decision-making.   

The Supreme Court has clearly held that agencies are allowed to prepare multiple drafts, 

and indeed change their minds, and doing so does not render the ultimate decision arbitrary and 

capricious.  Nat'l Ass'n of Home Builders v. Defs. of Wildlife, stands for both propositions.  551 

U.S. 644 (2007).  In that case the Court of Appeals overturned a decision that it found to be 
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 “internally inconsistent” because, in its view, the Agency expressed one view and then later 

reversed this view in its final decision.  The Supreme Court reasoned that “the only 

‘inconsistency’ respondents can point to is the fact that the agencies changed their minds—

something that, as long as the proper procedures were followed, they were fully entitled to 

do….” 551 U.S. 644, 658–59 (2007).   The Court went on to hold that just because a 

“preliminary determination… is later overruled at a higher level within the agency does not 

render the decision making process arbitrary and capricious.”  Id.; Accord Fund for Animals v. 

Norton, 365 F.Supp.2d 394, 418 (S.D.N.Y.2005) (observing that “vigorous and thoughtful 

debate ... does not equate to a lack of substantial evidence ...”), aff'd, 538 F.3d 124 (2nd 

Cir.2008); Nat'l Wildlife Fed'n v. Norton, 306 F.Supp.2d 920, 929 n. 15 (E.D.Cal.2004) (finding 

that “mere existence of internal disagreements between agency experts does not make the 

agency’s decision arbitrary or capricious”) (citation omitted); Ctr. for Biological Diversity v. 

Nat'l Marine Fisheries Serv., 977 F. Supp. 2d 55, 75 (D.P.R. 2013). 

This situation is analogous to what occurred in this case.  Officials within  Interior 

prepared different drafts of the Proposed Finding.  In this case, the OFA experts prepared a 

recommended Proposed Finding evaluating the evidence in their respective disciplines.  The 

Acting AS-IA disagreed, but did not explain the basis for evaluating the evidence differently and 

was internally inconsistent (indeed, page 81 states that the petitioner did not satisfy criteria 83.7 

(a), (b), (c), or (e)).  See Ex. 12.  But ultimately, only one draft was properly vetted within the 

Department, sent to the Federal Register, and published as the official Proposed Finding of the 

Department.  This is not improper, nor does it demonstrate the Final Determination, which was 

based on a fuller record including documents submitted in response to the Proposed Finding, was 

arbitrary and capricious. 

The cases Plaintiff cites in support of its argument in this section do not contradict this 

case law, and indeed provide no support for Plaintiff’s argument. Greene v. Babbitt is a 

fundamentally different case, where the court “questioned the impartiality of those making the 

decision because of possible ex parte contacts reflected in the record and other indications that 
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 the issue in the particular case may have been prejudged.” Greene v. Babbitt, 64 F.3d 1266, 1274 

(9th Cir. 1995).18  Here, there is no evidence whatsoever of any ex parte contacts, any prejudice, 

or any indication at all that the case may have been prejudiced, only that the opinion of one 

official differed from the ultimate decision of the Department.   

Ultimately, the Final Determination was the decision of the Department, and that there 

were other drafts with different analysis and conclusions prior to this decision does not 

demonstrate it to be arbitrary.  As discussed at length above, the Final Determination is 

reasonable and correctly concludes Plaintiff did not meet four of the criteria for federal 

acknowledgment.  Nothing about a draft Proposed Finding changes this conclusion.   

2. Interior Appropriately Provided Technical Assistance to the 
Petitioners and Reasonably Considered Evidence Submitted  

Plaintiff focuses next not on the text of the Final Determination itself and analysis 

therein, but on a six-hour technical assistance meeting.  Nothing in this meeting demonstrates the 

Final Determination to be arbitrary and capricious.  Quite to the contrary, at the technical 

assistance meeting Interior in good faith assisted the Plaintiff, and in the Final Determination 

considered evidence provided by Plaintiff as a result of guidance given at this meeting.   

As an initial matter, statements at the technical meeting that Plaintiff attempts to show 

contradict the Final Determination should be given little weight in determining whether the 

formal written Final Determination is arbitrary.  See Kansas State Network v. FCC, 720 F.2d 

185, 191 (D.C.Cir.1983) (“Where an agency has issued a formal opinion or a written statement 

of its reasons for acting, transcripts of agency deliberations …should not routinely be used to 

impeach that written opinion.”); PLMRS Narrowband Corp. v. F.C.C., 182 F.3d 995, 1001 (D.C. 

Cir. 1999) (warning against giving too much weight to pre-decisional statements at a meeting 

lest “almost any slip of the tongue during an agency's decisionmaking process could be fatal.”).  

                                                 

18 The finding of contempt that Plaintiff refers to was ultimately deleted by the court. 1997 U.S. 
Dist Lexis 24710.   
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 However, nothing Plaintiff has identified in the transcript of the technical meeting shows the 

Final Determination to be arbitrary and capricious. 

Plaintiff argues first that in the Final Determination Interior “ignored” evidence that Mary 

(Curliss) Vickers’ grandmother, Mary Pegan, was Dudley Indian and that her Aunt was Dudley 

Indian, in contrast to what researchers stated at the meeting. ECF No. 35 at 26.  First, in only one 

sentence in the transcript does the OFA researcher seem to confirm that it was her view that 

Mary (Curliss) Vickers was Dudley Indian.  See Ex. 13 at 123.  However, even if the researchers 

at the technical assistance meeting appeared to accept this evidence, it does not make it forever 

binding on the agency.  The final decision maker must be free to weigh all the evidence.  When 

the OFA expert examined all the evidence for the Final Determination, including the notes and 

transcripts of records in the petitioner’s genealogical program that were new for the Final 

Determination, she determined that there was insufficient evidence to show either Mary Pegan or 

her granddaughter Mary (Curliss) Vickers was a Dudley Indian.  Neither was considered a 

Dudley Indian in her own life-time.  Final Determination at 177-178.  Mary (Curliss) Vickers or 

her ancestors living in 1849 or 1861 were not identified as members of the Dudley Indians or 

Hassanamisco tribe on either the Briggs or Earle Reports of Indians belonging to Massachusetts 

tribes.  Final Determination at 172-173.   

Plaintiff then argues that other Connecticut Indians were considered by Interior’s 

researcher to be Nipmuc and the Final Determination was in error to not reach this conclusion.  

ECF No 35 at 27.  However, the Final Determination does consider other Connecticut Indians 

such as the Wabaquassett.  Final Determination at 51-52.   Interior reasonably concluded that 

evidence of separate communities of Indians in Wabaquassett or elsewhere does not constitute 

evidence of a Nipmuc Nation community as defined by the Plaintiff.   

Next, Plaintiff argues that the Final Determination “disregarded the communal, network, 

spider web concept of community” and required proof of “actual interaction between specific 

individuals.” ECF No. 28.  This argument is not persuasive.  The Final Determination did not 

“disregard” concepts of community that relied on networks; throughout it looks for evidence of 
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 such networks.  See, e.g., Final Determination at 87. But interactions between specific 

individuals are what create those networks.  This ancillary attack on the criterion (b) is not 

sufficient to show that the Final Determination was arbitrary and capricious in finding 

insufficient evidence that Plaintiff “comprises a distinct community and has existed as a 

community on a continuing basis from historical times to the present.”  25 CFR § 83.7(b); see id 

at § 83.6(e). 

In its next argument Plaintiff misunderstands and oversimplifies the Final Determination 

and argues that the Final Determination was arbitrary to find that an insufficient portion of its 

membership descend from a historic tribe as required by criterion 83.7(e).  ECF No. 35 at 28-29.  

The Proposed Finding found that eight percent of the petitioner’s members descended from 

Hassanamisco Indians, thirty percent from Dudley/Webster, and sixteen from non-reservation 

miscellaneous Indians.  Final Determination at 162 (summarizing PF).  Plaintiff argues that after 

the Proposed Finding, Plaintiff cut its membership, yet it still was unable to demonstrate the 

requisite descent from a historic tribe and that this fact demonstrates that the Final Determination 

was arbitrary, and that Interior failed to provide adequate assistance at the meeting.  ECF No. 35 

at 29.  However a review of the transcript of the meeting shows that OFA researchers provide a 

clear explanation of descent.  Ex. 13 at 42-46.  What Plaintiff appears to misunderstand is that a 

failure to identify a “historic Nipmuc Nation” tribe (or an amalgamated group of, say, 

Dudley/Webster and Hassanamisco tribes) means that there can be no descent from such a tribe.  

Therefore, Interior looked to Dudley/Webster and Hassanamisco tribes in the 1800s to see if 

petitioner’s membership descended from these tribes.  As explained supra, Plaintiff’s members 

did not do so in sufficient number to meet criterion 83.7(e).  The genealogy supporting these 

numbers is correct, and consistent with the genealogy findings for the Proposed Finding.  Final 

Determination Appendix I at 181-196. 

Finally, Plaintiff argues that the fact that Interior declined to provide further technical 

assistance, and changed the personnel working on the petition was itself arbitrary and capricious.  

ECF No. 35 at 30.  There is no support for this argument.  Interior faces intense demands for its 
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 time and resources (including other petitions for acknowledgement) and is not able to provide all 

the technical assistance meetings that every petitioner requests, or that  Interior may wish to 

hold.  But this is not arbitrary, it is just a fact of the limits of agency resources.19  Similarly, 

nothing about the personnel Interior assigned to this petition demonstrates that they acted 

arbitrarily.  The “new” researchers Plaintiff argues it was arbitrary to assign to the petition were 

not inexperienced researchers, nor were they unfamiliar with the petitioner.  Dr. George Roth, 

senior anthropologist, was hired in 1978, and Miss Rita E. Souther, senior genealogist, was hired 

in 1993.  Both had participated in the peer reviews of the petitioner Nipmuc Nation and the 

“Chaubunagungamaug Band of the Nipmuck Nation, Webster/Dudley.”  Both had previously 

evaluated and peer reviewed other petitions from New England states, and thus both were 

extremely familiar with this petitioner’s claims and evidence as well as the kinds of records 

available in Massachusetts in all the relevant time periods.  Nonetheless, even if the researchers 

were “new,” Plaintiff does not demonstrate that any part of the Final Determination was arbitrary 

or capricious or contrary to law. 

V. CONCLUSION 

In the Final Determination,  the Department of the Interior found the Plaintiff Nipmuc 

Nation does not meet the criteria identified in the regulations and does not qualify for 

acknowledgement as an Indian Tribe.  This decision is fully supported by the record. Plaintiff’s 

basic problem is that the record lacks evidence that a historical entity, the Nipmuc Nation, 

existed as a political community and that Plaintiff’s members descend from such an entity.  

Without such evidence the regulations do not allow federal recognition.  Interior’s conclusion 

was neither arbitrary nor capricious and summary judgment should be granted in Defendant’s 

favor. 

                                                 

19 Plaintiff cites to no law that requires Interior to hold such meetings, nor any case finding a 
duty to hold them or that Interior acted arbitrarily in denying a request to hold an additional 
meeting.  Further, the administrative record is replete with evidence of discussion between OFA 
researchers and the petitioner. 
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      P.O. Box 7611 
      Washington, D.C.  20044-7611 
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/s/ Reuben Schifman___ 
REUBEN S. SCHIFMAN 

 

CERTIFICATE OF CONFERENCE PER LOCAL RULE 7.1(A)(2) 

Pursuant to Local Rule 7.1(A)(2), I have conferred with Plaintiff’s counsel and was not able to 

resolve the issues presented in this brief.   

/s/ Reuben Schifman___ 
REUBEN S. SCHIFMAN 
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