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The historical record is clear that the Treaty Commissioners and the Indian tribal 
governmental representatives understood that the 1855 treaty reaffirmed the political 
autonomy of the bands and created what were intended to be permanent reservations for 
the tribes with their traditional homelands. 

— S. Rpt. 103-260, at *2 (May 16, 1994), PageID.3833 
 
 
 

I. There is no genuine issue of material fact concerning whether the 1994 Act 
forecloses the Diminishment Defenses.  
 
The facts that the Defendants dispute are not material to the question this motion asks: 

when Congress reaffirmed “all rights and privileges of the Bands . . . which may have been 

abrogated or diminished” before 1994, did that reaffirmation include the Tribe’s 1855 Treaty 

rights? Pub. L. 103-324, 108 Stat. 2156, 2158 (1994) (“Reaffirmation Act”), § 5(a). Because this 

motion “only presents a question of law, with no necessary factual disputes to resolve[,]” 

summary judgement is appropriate. PageID.1361-1362. Granting the Tribe’s motion will clarify 

the issues for trial and appropriately limit expansive discovery of a question that Congress has 

already answered as a matter of law. 

A. The response briefs preview defense trial theories but do not dispute facts 
material to this motion for partial summary judgment.  

 
In a seven-page section that spans more than a quarter of his response to this motion, 

Governor Snyder offers this Court a pretrial brief that previews his theory of the reservation-

creation case. PageID.3653-3660. The Cities and Counties similarly present their theory of 

reservation creation, as do the Associations. PageID.3606-3607; PageID.3618-3622. The Tribe 

could respond with hundreds of examples demonstrating the weaknesses and inconsistencies of 

these theories and proffering the treaty-interpretation evidence demonstrating reservation 
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creation that it gathered even before the close of discovery.1 But none of those facts—or the 

counter-creation theories the defendants offer—are material to this motion for partial summary 

judgment. As the Tribe emphasized in its opening papers, this motion does not ask the Court to 

interpret the 1855 Treaty or even to determine whether the 1994 Congress recognized the 

Reservation—a point the Defendants miss when they rely on § 4(b)(2)(A) to argue that there was 

no Reservation before 1994. PageID.3631; see Reaffirmation Act § 2(3) (describing the “Little 

Traverse Reservation in the 1836 Treaty of Washington and the 1855 Treaty of Detroit”); id. at 

§ 4(b)(2)(A) (referencing “the boundaries of the reservations for the Little Traverse Bay Bands 

as set out in Article I, paragraphs ‘third’ and ‘fourth’ of the Treaty of 1855”); id. at § 5(b) 

(“Nothing in this Act shall be construed to diminish any right or privilege of the Bands . . . that 

existed prior to the date of enactment of this Act.”). This motion only asks this Court to apply the 

plain language of the Reaffirmation Act to confirm that the Tribe’s 1855 Treaty rights, whatever 

they were, cannot be the subject of the Diminishment Defenses. 

  

                                                 

1 See, e.g., Ex. A at LT022532 (letter from Commissioner of Indian Affairs George 
Manypenny to Indian Agent Henry Gilbert sent less than three months before the 1855 Treaty 
Council, discussing Michigan Indians and instructing on the “propriety of at once locating them 
permanently upon reservations”); Ex. B at LT059742 (letter from Little Traverse Chief Oshaw 
wa no to Henry Gilbert sent just under a year after the 1855 Treaty Council explaining that after 
the council, Chief Oshaw wa no “left immediately with our Interpreter to go and survey the land 
I pointed out to you last July for our reservation”); Ex. C at LT057748 (letter from Augustin 
Hamlin to Indian Agent Henry Gilbert, sent one year after the treaty, requesting “the whole 
boundary of the Indian Reservation, as amended, in Emmet County, put down on the copies of 
papers to be sent to me”); Ex. D at LT014255 (letter from Indian Agent D.C. Leach to 
Commissioner of Indian Affairs William Dole sent almost ten years after the 1855 Treaty 
Council, explaining that he has “a contract from the State to build some miles of road across the 
Little Traverse Indians reservation”). 
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B. The defendants misapprehend the nature of the Tribe’s motion and of 
federal Indian law. 

 
In response, the Defendants ignore the motion itself and confuse fundamental principles 

of Indian law. But none of these concerns raise a genuine issue of material fact that blocks this 

motion. For example, the Cities & Counties express concern that the Tribe’s summary of the 

“Diminishment Defenses” also includes disestablishment defenses. PageID.3601. But courts 

apply the same Solem test to decide both “diminishment” (statutory reduction of the size of a 

reservation) and “disestablishment” (statutory elimination of a reservation) questions. See, e.g., 

Murphy v. Royal, 875 F.3d 896, 918 & n.25 (10th Cir. 2017), petition for cert. filed, No. 17-1107 

(Feb. 7, 2018); Yankton Sioux Tribe v. Gaffey, 188 F.3d 1010, 1017, 1022-23 (8th Cir. 1999). 

If “it is difficult to understand exactly what plaintiff is seeking from the Court[,]” 

PageID.3601, review of the Tribe’s motion and proposed order should help. As it stated when it 

filed this motion, the Tribe expects that if its motion is granted, “[t]he parties may offer evidence 

concerning events that occurred before September 21, 1994 to interpret what rights and 

privileges the 1855 Treaty guaranteed to the Tribe[.]” PageID.3371. The Associations’ and Cities 

& Counties’ novel reliance on the Opening Acts for their reservation-creation treaty-

interpretation arguments, PageID.3606-3607, PageID.3636 n.9, is safe under the Tribe’s 

proposed order. Moreover, because the Tribe does not ask this Court to “invalidate” the Opening 

Acts, arguments concerning repeal by implication are misplaced. Cf. PageID.3606; PageID.3673. 

If the Court grants the Tribe’s motion and interprets the Reaffirmation Act to confirm that the 

Opening Acts did not diminish 1855 Treaty rights, the Opening Acts will remain good law. This 

motion cannot “rewrite history,” “sow chaos,” “cloud[] title,” or even touch title at all. Cf. 

PageID.3652, 3673-3674. In 1948, “Congress uncouple[d] reservation status from Indian 
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ownership, and statutorily define[d] Indian country to include lands held in fee by non-Indians 

within reservation boundaries.” Solem v. Bartlett, 465 U.S. 463, 468 (1984). As it has throughout 

this lawsuit, the Tribe still does not seek to disrupt that law. See PageID.1300.  

At points, certain Defendants recognize that this motion asks the Court to rule out 

defenses, not erase statutes. But they nevertheless argue that Congress lacks the power to affect 

litigation, or that the Act is not a legislated exercise of that power. See, e.g., PageID.3632; 

PageID.3672. But just this year, the Supreme Court reaffirmed Congress’ power to enact 

“outcome-altering legislation” even in pending civil cases. Patchak v. Zinke, 138 S. Ct. 897, 910 

(2018) (quotation removed). Just as Congress can define and redefine claims and defenses in 

other areas of federal law, it can—and did—legislate away the Diminishment Defenses.  

C. No discovery is needed to interpret the 1994 Reaffirmation Act. 
 
Arguments that this motion is premature miss the point of statutory interpretation. It is 

“well-established” that courts can grant summary judgment before discovery closes. Jefferson v. 

Chattanooga Publ’g Co., 375 F.3d 461, 463 (6th Cir. 2004). The Associations rely on cases that 

considered fact-intensive summary-judgment motions to argue for expansive discovery before 

the Court decides this motion. Bushway v. Bureau of Prisons, 198 F.3d 244 (Table No. 97-5282), 

1999 WL 1021584, at *3 (6th Cir. 1999) (discovery needed concerning causal connection 

between the adverse action and protected conduct in retaliation claim); Serv., Hosp. & Nursing 

Home Pub. Emps. Union, Local No. 47 v. Comm. Prop. Servs., Inc., 755 F.2d 499, 507 (6th Cir. 

1985) (allowing discovery on a “single employer-alter ego” issue); Aslani v. Sparrow Health 

Sys., No. 1:08-cv-298, 2009 WL 736654, at *14-15 (W.D. Mich. Mar. 12, 2009) (denying 
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without prejudice partial summary judgment on complaint alleging civil rights violations and 

state tort claims when pro se plaintiff had acted diligently and discovery was not yet closed).  

In contrast, this motion presents a pure statutory-interpretation question: a “matter of 

law” that is ripe for decision, Fed. R. Civ. P. 56(a), and is critical to avoiding the burdensome 

and irrelevant discovery that the Defendants doubled down on. The Associations’ brand-new 

interrogatories ask the Tribe to identify Tribal witnesses who participated in the Reaffirmation 

Act’s passage, and to “describe in detail” (defined to include “in addition to its standard 

meaning,” a slew of other information) every single “Communication” by any person concerning 

the Act’s passage. Ex. E; see also Ex. F (requesting documents concerning the Tribe’s 

involvement in the Reaffirmation Act passage). These requests are neither “targeted” nor 

“relevant[.]” PageID.3642. Advocacy is irrelevant to Congressional intent and power. See, e.g., 

Patchak, 138 S. Ct. at 910. On the congressional intent question, “[a]nalysis of the statutory text, 

aided by established principles of interpretation, controls.” POM Wonderful LLC v. Coca-Cola 

Co., 134 S. Ct. 2228, 2236 (2014). Indeed, “the authoritative source for finding the Legislature’s 

intent lies in the Committee Reports on the bill[,]” Garcia v. United States, 469 U.S. 70, 76 

(1984), not 25-year-old recollections or constituents.  

The State’s contemplated but not-yet-served discovery fares no better. Questions 

concerning congressional intent, PageID.3881-3882, are the proper subjects of legal research and 

argumentation, not discovery.2 And inchoate discovery requests for “legislative history[,]” are 

                                                 

2 Even if discovery concerning congressional intent were proper, the intent of the 1870s 
Opening Acts is irrelevant to this motion. Cf. PageID.3674–3675; PageID.3881. To the extent 
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curious. PageID.3882. The State assumes that certain information “has not been made public or 

is not readily accessible,” PageID.3882, and the Associations similarly limited their response 

brief to “currently available legislative history,” PageID.3625. But the Tribe relies solely on the 

Reaffirmation Act’s text and published legislative history—the same legislative history that each 

of these parties already cite to. See, e.g., PageID.3627; PageID.3666-3667; PageID.3830.  

II. There is no genuine dispute that the 1994 Reaffirmation Act precludes the 
Diminishment Defenses as a matter of law. 
 
Because every interpretive tool confirms that the Reaffirmation Act reaffirmed all 1855 

Treaty rights regardless of diminishment, the Diminishment Defenses must fail, and there is no 

need to apply the Solem test in this case. 

A. In plain language, Congress reaffirmed treaty rights irrespective of potential 
diminishment.  

 
Congress chose the word “all” to describe the rights it reaffirmed. Reaffirmation Act 

§ 5(a). “[I]n interpreting a statute a court should always turn first to one, cardinal canon before 

all others . . . courts must presume that a legislature says in a statute what it means and means in 

a statute what it says there.” Conn. Nat’l Bank v. Germain, 503 U.S. 249, 253-54 (1992). The 

Defendants, though, urge the opposite tack. The State repeatedly relies on what it terms the Act’s 

“silence” concerning treaty rights, e.g., PageID.3662, 3667-3668, but skips over the sections that 

expressly reference the 1855 Treaty, Reaffirmation Act §§ 2(1), 2(3), 4(b)(2)(A), and doesn’t 

                                                 

that the State relies on that intent to interpret the 1855 Treaty, it is unaffected by this motion. 
PageID.3237; PageID.3371. If it relies on that intent to argue that the Opening Acts diminished 
the Reservation, the discovery is not material to this motion, which asks the Court to determine 
whether the Reaffirmation Act reaffirmed 1855 Treaty rights even if they “may have been 
abrogated or diminished” before 1994. Reaffirmation Act § 5(a). 
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once explain why “All rights” does not include treaty rights. Contra Hillside Prods., Inc. v. Cnty 

of Macomb, No. 06-11566, 2007 WL 925744, at *3 (E.D. Mich. Mar. 26, 2007) (finding that 

“the plain meaning of the words ‘all events’ contains no limitations”). Citing Amoco Pipeline Co. 

v. Herman Drainage Sys., Inc., 212 F. Supp. 2d 710, 717-18 (W.D. Mich. 2002), the 

Associations claim that “there is no evidence that Congress intended to reaffirm any and all 

rights prior to 1994,” PageID.3626 (emphasis in original). But that jump ignores both the literal 

words of § 5(a) and the first half of the quotation they cite. As Amoco cautioned, courts should 

avoid any statutory construction “which negates any part of the statute.” PageID.3626-3627.  

B. The structure of the Act confirms that Congress reaffirmed treaty rights 
irrespective of potential diminishment.  

 
Rather than rely on the words Congress chose, the Defendants insist on a “contextual” 

reading of § 5(a) that scrambles the statute and renders the section meaningless. PageID.3627; 

PageID.3602; PageID.3662-3665. But “one of the most basic interpretive canons” is “that [a] 

statute should be construed so that effect is given to all its provisions, so that no part will be 

inoperative or superfluous, void or insignificant[.]” Corley v. United States, 556 U.S. 303, 314 

(2009) (quotation omitted). Sections 1 through 3 introduce the Act’s title, findings, and 

definitions. Reaffirmation Act §§ 1–3. Section 4(a) reaffirms federal recognition of the Tribe and 

that “laws and regulations of the United States of general application to Indians” will typically 

apply to the Tribe; § 4(b) sets the federal-benefit service area. Id. at § 4 (emphasis added). 

Section 5(a) reaffirms that all rights (including those not addressed in § 4 are reaffirmed 

regardless of earlier potential abrogation or diminishment; and § 5(b) confirms that Congress 

intended an expansive reading of Tribal rights. Id. at § 5. Section 6 establishes unique land-into-

trust procedures, displacing federal Indian law that would have applied under § 4. Reaffirmation 
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Act § 6. And §§ 7 and 8 issue directions for internal tribal governance. This reading gives full 

and distinct effect to every section of the Act. 

In contrast, the Defendants offer no explanation for § 5(a) that is not already 

accomplished by §§ 4 and 6, effectively making “All” mean nothing. The State tries to limit 

§ 5(a)’s reaffirmation to the “rights and privileges under generally applicable laws that were 

abrogated or diminished by the BIA.” PageID.3671; see also PageID.3664. But that is precisely 

what § 4(a) does. The Cities and Counties’ attempt to merge § 6’s trust-acquisition provisions 

into § 5’s reaffirmation of rights, PageID.3604-3606, is similarly flawed because it merges the 

separate concepts of reservation status and parcel ownership. Contra Solem, 465 U.S. at 468. 

Whereas § 5 addresses potential arguments concerning past treaty-right diminishment or 

abrogation, § 6 separately addresses future title acquisition. 

Giving effect to each section of the Act also addresses the Defendants’ fear-driven parade 

of horribles. Section 5(a) cannot “excuse[]” the Tribe from compliance with the Indian Gaming 

Regulatory Act, the Indian Civil Rights Act, or any other “laws and regulations of the United 

States of general application to Indians[,]” PageID.3632-3633, because § 4(a) expressly applies 

those laws the Tribe. Read in context, § 5(a) does something different. It reaffirms all rights and 

privileges arguably abrogated or diminished by actions other than generally applicable Indian 

law. The 1870s Opening Acts—acts specific to the Tribe— fall outside of § 4(a) because they 

are not acts of “general application to Indians because of their status as federally recognized 

Indians[.]” Reaffirmation Act § 4(a). Section 5(a) is the logical successor to § 4(a). Together, 

they confirm that general Indian law applies to the Tribe unless specifically displaced by 
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Congress and that all Tribal rights outside of general Indian law are reaffirmed, regardless of 

whether earlier Tribe-specific actions arguably diminished those rights. 

Moreover, the Act’s avowed purpose to “reaffirm and clarify the Federal relationship[]” 

also answers the Defendants’ concern that § 5(a)’s restoration of rights is limitless, could be 

pulled back to any date, and could undo any treaty. See PageID.3603; PageID.3633-3634.  

Each responding Defendant argues that Congress’s sole purpose in the Reaffirmation Act 

was to reaffirm the Tribe’s federal recognition and to “ensure it received the rights associated 

with that status[,]” PageID.3617—the same rights that any federally recognized tribe would have 

vis-à-vis the United States. See also PageID.3604 (“In context, Section 5’s ‘Reaffirmation of 

Rights’ must be understood to refer to the rights and privileges related to the government-to-

government relationship between the Tribes and the federal government.”); PageID.3666 

(“Congress was narrowly focused on clarifying the relationship between the Tribe and the 

federal government[.]”). But none explains why this federal relationship would not also include 

federal 1855 Treaty promises to the Tribe—promises that, like statutes, “shall be the supreme 

Law of the Land.” U.S. Const. art. VI, cl. 2. Congress drew the Act to “reaffirm and clarify the 

Federal relationship[]” with the Tribe. The Act is squarely directed at the entire federal 

relationship, remedying federal malfeasance concerning all affecting federal rights. See, e.g., H. 

Rpt. 103-621, at *7 (July 25, 1994), PageID.3850. Contrary to the Defendants’ unsupported 

fears, the Tribe does not seek to alter what it itself has agreed to, and the Act—targeted to federal 

rights and promises—does not affect the Tribe’s treaty promises to the United States. Indeed, the 

legislative history of a previous version of the Reaffirmation Act reflects that “[n]o one questions 

the fact that these tribes signed treaties with the United States and that they have upheld their end 
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of the agreement.” 139 Cong. Rec. S10431 (Daily Ed. Aug. 4, 1993). Centuries later, the Tribe 

does not intend to go back on its word now.  

C. The legislative history of the Act confirms that Congress reaffirmed treaty 
rights irrespective of potential diminishment. 

 
The State insists that § 5(a) must not reach the Diminishment Defenses because 

committee reports state that the Act would not change existing law. PageID.3665-3667. But the 

State presumes that the Opening Acts diminished the Reservation. No court or lawmaker has so 

decided, and that question is not yet before this Court.3 Congress did not reaffirm rights that 

were diminished; it reaffirmed rights regardless of whether those rights “may have been 

abrogated or diminished[.]” Reaffirmation Act § 5(a) (emphasis added). It is entirely logical for 

Congress to have expected that the Opening Acts did not diminish the Tribe’s 1855 Treaty rights, 

and to reaffirm those rights without changing the 1870s laws, but still protect the Tribe from 

outside arguments—like the ones in this case—that the Opening Acts diminished the 

Reservation.  

Congress knew that that federal relationship included 1855 Treaty rights. See 

Reaffirmation Act §§ 2(1), (3). The bill’s House Report references the “treaty relationship 

between the Indians and the federal government,” H. Rpt. 103-621, at *6 (July 25, 1994), 

PageID.3849, and the Senate Report discusses the need to both “restore and clarify” the Tribe’s 

“rights and status as treaty-based tribes,” S. Rpt. 103-260 at *5, PageID.3836. And Congress 

                                                 

3 If needed, the Tribe will present at trial the strong historical record that demonstrates 
that, under the three-step Solem analysis, the Opening Acts opened the Reservation to non-Indian 
settlement but left the jurisdictional treaty boundary intact. See Nebraska v. Parker, 136 S. Ct. 
1072, 1078-79 (2016). This motion demonstrates that Congress has told this Court that that 
detailed undertaking is not necessary. 
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knew that the 1855 Treaty rights had been impacted in the time between 1855 and 1994, making 

the clear distinction between land base and treaty boundary that the Defendants overlook. 

Representative Kildee described that “the tribes were illegally dispossessed of most of the lands 

reserved for the tribes under the 1855 treaty.” 139 Cong. Rec. E1473 (Daily Ed. June 10, 1993 

(extension of remarks)). The State and Associations both rely on the Senate Committee on Indian 

Affairs report accompanying S. 1357, PageID.3665, 3830, PageID.3627, but overlook its 

recognition that federal malfeasance had direct deleterious effects on 1855 Treaty obligations, 

including the Reservation:  

The historical record is clear that the Treaty Commissioners and the Indian tribal 
governmental representatives understood that the 1855 treaty reaffirmed the political 
autonomy of the bands and created what were intended to be permanent reservations for 
the tribes with their traditional homelands. . . .  
 
Moreover, there is evidence in the historical record of criminal wrongdoing by federal 
agents profiting from the loss of individual Indian allotments . . . .  
 
Accordingly, by the end of the nineteenth century, all that remained of the reservations 
within the exterior boundaries described in the treaties, were scattered parcels of 
restricted-fee allotments which had been patented under the terms of the 1985 [sic] treaty 
and isolated Odawa/Ottawa homesteads. . . .  
 
S. Rpt. 103-260 at *2, PageID.3833. The parties will explore at trial what rights the 1855 

Treaty granted. But as Congress stated, the Tribe’s “claim of rights and status as treaty-based 

tribes, and the need to restore and clarify that status, has been clearly demonstrated.” Id. at *5, 

PageID.3836. 

D. Interpretive canons confirm that Congress reaffirmed treaty rights 
irrespective of potential diminishment. 

 
Quixotically, the Defendants call a literal reading of § 5(a) “absurd[,]” PageID.3602-

3603, PageID.3625, PageID.3634 n.7, encourage an extra-textual analysis to reach alternate 
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interpretations of the Act’s text, PageID.3603, PageID.3661 (citation omitted), and emphasize 

congressional-intent arguments, PageID.3624-3631, but nevertheless argue that the Indian law 

canons of construction do not apply here because “the 1994 Act is not ambiguous[.]” 

PageID.3634; see also PageID.3672-3673. The Defendants can’t have it both ways. A court 

“may resort to a review of congressional intent or legislative history only when the language of 

the statute is not clear.” In re Comshare, Inc. Sec. Litig., 183 F.3d 542, 549 (6th Cir. 1999). If 

§ 5(a) is plain, then the Court “must apply the statute according to its terms.” Carcieri v. Salazar, 

555 U.S. 379, 387 (2009). If § 5(a) is ambiguous, then as between the two possible constructions, 

the Court must rule in favor of the Tribe. Yakima v. Confederated Tribes & Bands of the Yakima 

Indian Nation, 502 U.S. 251, 269 (1992). 

But text, context, and Indian law canons aside, the Tribe’s reading of the Reaffirmation 

Act’s effect on the Diminishment Defenses just plain makes sense. The State is correct that two 

laws that do not “deal with the same subject” should not be read together. PageID.3670. But in 

reading the Reaffirmation Act with the Opening Acts, the Tribe is not trying to merge distinct 

concepts like venue and subject-matter jurisdiction. PageID.3670 (citing Wachovia Bank v. 

Schmidt, 546 U.S. 303, 316-17 (2006)). The State’s attempt to avoid harmonizing the 

Reaffirmation and Opening Acts because they have “different aims,” PageID.3670, is not 

supported by law. See, e.g., Morton v. Mancari, 417 U.S. 535, 547-51 (1974) (harmonizing a 

1934 law requiring Indian preference in BIA hiring with a 1972 amendment of the Civil Rights 

Act prohibiting racial discrimination in most federal employment); Menominee Tribe of Indians 

v. United States, 391 U.S. 404, 409-12 (1968) (reading in pari materia a tribe-specific 
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termination act with Public Law 280’s extension of state jurisdiction to Indian Country across the 

country).  

Both the Reaffirmation Act and the Opening Acts address the rights and privileges of the 

Tribe, and only the Tribe’s reading of the Reaffirmation Act gives effect “to every clause and 

word of a statute, rather than to emasculate an entire section, as the Government’s interpretation 

requires.” United States v. Menasche, 348 U.S. 528, 538-39 (1955) (citation and quotation 

omitted). It is the Defendants’ premature reading of the Opening Acts to conclusively diminish 

the 1855 Reservation—not the Tribe’s reading of the Reaffirmation Act to reaffirm 1855 Treaty 

rights whether or not they may have been diminished—that creates an irreconcilable conflict.  

Against this, the State’s attempt to shift interpretation to the Opening Acts is 

understandable, but off point. Its PageID.3674-3675 description of the Solem test applies where 

a statute’s effect on a reservation is unclear. See PageID.3266-3267. That is not the case here. 

“Under the doctrine of in pari materia, a ‘later act can . . . be regarded as a legislative 

interpretation of the earlier act in the sense that it aids in ascertaining the meaning of the words 

as used in their contemporary setting.’” Beckert v. Our Lady of Angels Apartments, Inc., 192 

F.3d 601, 606 (6th Cir. 1999) (quoting United States v. Stewart, 311 U.S. 60, 64–65 (1940)). 

That is precisely the effect of the Reaffirmation Act, notwithstanding the State’s reliance on 

inapposite law. PageID.3674-3675; Edwards v. Aguillard, 482 U.S. 578, 596 (1987) (holding 

that post-enactment expert testimony concerning the meaning of statutory language could not 

create an issue of fact that would survive summary judgment); Tax & Acct. Software Corp. v. 

United States, 301 F.3d 1254, 1265-67 (10th Cir. 2002) (holding that the legislative history of a 

subsequent act could not change the meaning of an earlier act). A decision that § 5(a) reaffirmed 
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the Tribe’s 1855 Treaty rights and eliminated any claim—like the Diminishment Defenses—that 

the Opening Acts diminished those rights gives full effect to each of the statutes.  

Conclusion 

The parties must take to trial the ultimate-issue question of whether the 1855 Treaty 

created the Reservation as the permanent home for the Tribe. If the Tribe does not prove 

reservation creation, then there is no reservation to diminish. But if the Tribe shows that the 1855 

Treaty created the Reservation, then Congress conclusively reaffirmed those rights in 1994 

without regard for potential diminishment. Either way, this case has no use for the Solem test and 

the Diminishment Defenses fail as a matter of law. PageID.3266-3269. Even as the Defendants 

try to swamp this case in unnecessary discovery, this motion seeks to streamline discovery and 

eliminate extraneous legal issues so that this Court can focus on the key dispute in this case: 

whether the 1855 Treaty created the Reservation. The Tribe respectfully requests that the Court 

grant partial summary judgment against the Diminishment Defenses. 
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