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Because The Nipmuc Nation (“Plaintiff” or the “Nipmuc Nation” or “Petitioner 69A”) 

was denied a fair and impartial administrative process, it moves this Court to grant its motion for 

summary judgment against Defendants S.M.R. Jewell, The United States Department of the 

Interior (the “DOI”), Bureau of Indian Affairs (the “BIA”), Office of Federal Acknowledgment 

(the “OFA”), and the United States of America (“USA,” and collectively with the DOI, the BIA 

and the OFA, “Defendants”). In support thereof, Plaintiff states: 

I. INTRODUCTION 

Plaintiff asks this Court to vacate Defendants’ Final Determination against Federal 

Acknowledgment and reverse it, or, alternatively, to vacate the Final Determination and remand 

Plaintiff’s petition for Federal Acknowledgment to Defendants with instructions to reconsider 

the petition consistent with the findings of this Court.  

The uncontroverted evidence shows that Defendants, including the DOI, the BIA, the 

OFA and its predecessors within the DOI, have: (1) acted arbitrarily and capriciously, and have 

abused their discretion, by wrongfully defining who is and who is not a member of the Nipmuc 

Nation and then finding that Plaintiff’s evidence did not satisfy its manufactured definition; (2) 

abused their discretion and violated due process when Defendants failed to provide assistance in 

the technical assistance meeting by affirming facts in that meeting that it rejected in the Final 

Determination (defined below) and did not respond to Plaintiff’s requests for further assistance; 

(3) abused their discretion and violated due process when Defendants, without legal authority or 

any additional evidence, reversed its preliminary positive finding for acknowledgment and issued 

a preliminary negative finding; and (4) denied the Nipmuc Nation equal protection of the law by 

its refusal to apply federal law and regulations as to Plaintiff in the same or similar manner that it 

has applied such laws and regulations to other similarly situated petitioning tribes. Defendants’ 
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actions violate the Constitution, laws and treaties of the United States, and deny the rights of a 

unique tribe of aboriginal people.  

To facilitate a comprehensive understanding and appreciation of the full impact and 

threat to Plaintiff and Plaintiff’s identity, provided below is a brief, general overview of the 

history of southern New England Native Americans, including the Nipmuc Nation, from the 

point of first contact with Europeans to the present. This background information provides 

context to Plaintiff’s 36-year quest for Federal Acknowledgment and this appeal, their final 

attempt to be recognized by the government and the public as an Indian tribe. (See Great Basin 

Mine Watch v. Hankins, 456 F.3d 955, 975 (9th Cir. 2006) (materials outside the administrative 

record to explain complex subject matter can be considered by the reviewing court).) 

II. HISTORY OF SOUTHERN NEW ENGLAND NATIVE AMERICANS 

The history of southern New England Indians in central Massachusetts, Rhode Island and 

Connecticut dates back to approximately 10,000 B.C. (Declaration of C. Sullivan in Support of 

the Nipmuc Nation’s Motion for Summary Judgment (“Sullivan Decl.”) Ex. D, at ¶ 18.) These 

Indians spoke closely related languages of the Eastern Algonquian family, including Nipmuc, 

Wampanoag-Massachuset, Narragansett-Niantic, Mohegan and Pequot, and formed tribes that 

consisted of several local communities. (Id. at ¶ 19.) By the 16th century, southern New England 

Indians had developed an agricultural economy that required smaller land bases and a more 

sophisticated political system, consisting of tribal and community leaders, called sachems, and 

representative councils. (Id. at ¶ 20.)  

In the 17th century, English colonization of southern New England devastated the 

Nipmuc and other tribes of the region by spreading diseases for which they had no immunity and 

warfare at levels they had not previously experienced. (Id. at ¶ 22.) As numbers of English 
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colonists continued to grow, southern New England Indians adopted various strategies for 

survival, including conversion to Christianity, adoption of English trade practices, goods and 

culture, and joining the English armed forces in fights against other Indians (with the hope that 

their cooperation would improve relationships). (Id. at ¶¶ 23-25.) Southern New England Indians 

also gave into English pressures to sell their land, which resulted in fragmented tribal lands 

whereby Indians could not visit one another without trespassing on English land. (Id. at ¶ 26.) 

Tensions between Indians and English escalated to the point of war – the hard-fought, bloody 

King Philip’s War (1675-76). (Id. at ¶ 27.) As a result of the war, 40% of the southern New 

England Indian population was killed, compared to only 2% of the English colonists. (Id. at ¶ 

29.) After the war, southern New England Indians were sold as slaves and sent to work either in 

the West Indies or in English households, alongside Africans. (Id.; Sullivan Decl. Ex. C, at ¶ 11.) 

During the 18th century and through to the 20th century, the population of English 

colonists rose with high birth rates and economic advantages, while southern New England 

Indians declined with disease and extreme poverty. (Sullivan Decl. Ex. D, at ¶ 30.) Indians 

continued to face significant challenges to surviving in New England, such as land loss through 

fraud committed by colonial officials, guardians and English neighbors. (Id. at ¶ 31.) 

Nevertheless, Indian women earned income by selling baskets, brooms and herbal medicines, 

and Indian men embarked on dangerous occupations, such as sailing on whaling expeditions and 

serving in all-Indian military units. (Id. at ¶¶ 32-33.) 

The perception of being “Indian” also became diluted as a result of two interrelated 

external forces. (Sullivan Decl. Ex. C, at ¶ 9.) The first is the intermixture of Indians and 

Africans and forming families together. (Id. at ¶¶ 9-10.) Indians interacted with Africans largely 

because they were enslaved together in English households. (Id. at ¶ 11.) With the male Indian 
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population being decimated by disease, wars and dangerous sea expeditions, Indian women 

turned towards African males. (Id. at ¶ 12.) The second force is Indian residential mobility. 

English colonists encroached on Indian land reserves, poached timber and other resources, thus 

reducing the value Indians could extract from their lands. (Id. at ¶ 15.) Other Indians were forced 

to sell their lands to pay off debts. (Id.) As a result, southern New England Indians were forced 

to seek economic opportunities in towns and cities, far away from their traditional homelands. 

(Id. at ¶¶ 16-17.) Indians joined Africans and poor white laborers in the cities. (Id. at ¶ 17.) 

European officials were able to distinguish Indians as “Indians” until well after the 

American Revolution. (Id. at ¶ 18.) However, by 1800, “Indians” began to disappear from 

official records; individuals once designated as “Indian,” were now designated as “mustee” or 

“Negroes” or “coloured.” (Id. at ¶ 22.) By 1800, European officials regarded all southern New 

England Indians as “black,” thereby drawing distinct lines between themselves and all persons of 

color. (Id. at ¶ 26.) Europeans desired to lump all persons of color together for a variety of 

reasons, including imposition of attitudes developed during slavery on freed Indians and 

Africans and renewed interest in valuable land held by Indians. (Id. at ¶¶ 27-30.) 

In the 20th century, tribal entities in southern New England bound themselves together in 

pan-Indian organizations, such as the Indian Council of New England, founded in 1923, in an 

effort to increase their visibility, preserve and strengthen their traditions, promote intertribal 

cooperation, and more broadly establish their relationships with American Indians in general. 

(Sullivan Decl. Ex. D, at ¶ 37.) The tribes also gradually became more visible to state and local 

governments as a distinct political constituency. This led, for example, to formal recognition of 

the Nipmuc Nation by the Commonwealth of Massachusetts in 1976 in an executive order issued 

by Governor Dukakis, recognizing that the Tribal Council of Nipmuc was the governing body of 
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the Nipmuc Tribe and ordering state agencies to “deal with . . . the Hassanamisco Nipmuc Tribal 

Council on matters affecting the Nipmuc Tribe.” (Sullivan Decl. Ex. BB, at 3, Sec. I.) 

The Nipmuc Nation currently consists of members with documented descent from 

historic Nipmuc people.  A substantial portion of the Nipmuc Nation continues to live in the 

same geographic area of Central Massachusetts and parts of Rhode Island and Connecticut.  

Members continue to gather formally and informally, vote in tribal elections, marry other 

members of the Nipmuc Nation, and participate in annual pow-wows and other tribal events. 

III. PROCEDURAL HISTORY OF THE NIPMUC NATION PETITION 

 The Nipmuc Nation began its long quest for Federal Acknowledgment on April 16, 1980, 

when it filed a letter of intent to petition with the BIA. (Sullivan Decl. Ex. F.) Title 25 of the 

Code of Federal Regulations, specifically Part 83, governs the process for Federal 

Acknowledgment of a Native American tribe.1  

In accordance with Defendants’ priority numbering system, the Nipmuc Nation was 

designated as Petitioner 69. (See e.g., id. Ex. M, at 2.) The Nipmuc Nation collected and 

submitted evidence throughout the 1980s and early 1990s, and finally on July 11, 1995, it was 

placed on active consideration status. (Id. at 3.) Under the evaluation timeframe established in 

the regulations, the DOI was required to complete its evaluation and issue a proposed finding by 

July 11, 1996. (Id. Ex. DD, at 1.) In May 1996, some members of a political faction of the 

Nipmuc Nation withdrew from membership. This faction became a separate petitioning entity, 

calling themselves the Chaubunagungamaug Band (Webster/Dudley). (Id. Ex. M, at 3, 78.) The 

Nipmuc Nation proceeded as Petitioner 69A and the Webster/Dudley Band as Petitioner 69B. 

(Id.) Despite the faction split, the Nipmuc Nation pursued acknowledgment for the entire tribe, 

                                                 
1 The Nipmuc Nation petition was evaluated under the revised 1994 regulations. A copy of the 1994 regulations is 
attached to Declaration of C. Sullivan in Support of Plaintiff’s Motion for Summary Judgment as Exhibit A. 

Case 4:14-cv-40013-TSH   Document 35   Filed 06/10/16   Page 11 of 55



 

35609954.1 -6-  

and its petition sought acknowledgment of the Nipmuc Nation as a whole, rather than as a band 

or other subset. 

On January 19, 2001, then Acting Assistant Secretary-Indian Affairs (“AS-IA”) Michael 

Anderson (“AS-IA Anderson”) executed a proposed finding in favor of acknowledgment, stating 

that the Nipmuc Nation met all of the seven mandatory criteria for Federal Acknowledgment (the 

“Positive Proposed Finding”). (Id. Ex. T, at 79-81; see also Ex. U.) Pursuant to the regulations’ 

mandatory language, the Positive Proposed Finding should have been published in the Federal 

Register. (25 C.F.R. § 83.10(h) (1994); see also Sullivan Decl. Ex. A, at 9298.) On the following 

day, however, the first day of the Bush Administration, the new administration issued a directive 

that Defendants wrongfully interpreted to prevent the publication of the Positive Proposed 

Finding in the Federal Register. (Id. Ex. X.) Plaintiff’s petition then sat in limbo over eight 

months until September 25, 2001, when AS-IA Neal A. McCaleb (“AS-IA McCaleb”) reversed 

the Positive Proposed Finding to a negative finding, and stated that the Nipmuc Nation failed to 

meet four of the seven mandatory criteria (the “Negative Proposed Finding”). (Id. Ex. AA, at 78-

83.) 

In response to the Negative Proposed Finding, the Nipmuc Nation compiled and 

submitted an extensive amount of further evidence, consisting of hundreds of narrative pages and 

thousands of documents. The Nipmuc Nation also requested a formal technical assistance 

meeting, which took place on January 23, 2002. (Id. Ex. S.) In the formal technical assistance 

meeting, the Nipmuc Nation asked about its requests for further assistance and site visits. (Id. at 

162:3-10, 162:20-21.) Defendants said additional site visits were unlikely, but further technical 

assistance meetings were just a matter of scheduling. (Id. at 162:11-16, 162: 22-23.) No 

additional assistance meetings, no site visits and no interviews of tribal leaders were conducted 
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at all, even though Defendants retained a new anthropologist to analyze the Nipmuc Nation’s 

materials for the final determination. (Id. at 163:8-11.) 

The DOI began its preparation of a final determination on March 31, 2002. (Id. Ex. M, at 

4.) On June 18, 2004, Principal Deputy AS-IA Aurene Martin issued the Summary under the 

Criteria and Evidence for Final Determination against Federal Acknowledgment (the “Final 

Determination”). (Id. Ex. M.) The Final Determination held that the Nipmuc Nation failed to 

meet four of the seven mandatory criteria, and made no reference to the Positive Proposed 

Finding. (Id. at 1.) 

Under the regulations, the DOI was required to publish a summary of its Final 

Determination in the Federal Register within 60 days after it began consideration of materials 

rebutting or supporting the proposed finding, which was March 31, 2002 for Plaintiff. (25 C.F.R. 

§ 83.10(l)(2) (1994); see also Sullivan Decl. Ex A, at 9298.) Well beyond 60 days, the DOI 

waited over two years before publishing the Final Determination on June 25, 2004 in the Federal 

Register. (69 Fed. Reg. 35667, No. 122.)  

The Nipmuc Nation appealed for reconsideration of the Final Determination to a panel of 

administrative law judges within the DOI, but the panel upheld the determination on September 

4, 2007. (45 I.B.I.A. 231, 231, 273 (2007); see also Sullivan Decl. Ex. GG.) On January 28, 

2008, the Solicitor of the DOI informed the Nipmuc Nation that the Secretary had decided not to 

exercise his regulatory discretion to direct additional reconsideration by the AS-IA of the 

Nipmuc Nation’s pending requests, which had included a demand for a thorough investigation of 

the Positive Proposed Finding. (Id. Ex. CC.)  This meant that the DOI’s negative Final 

Determination became immediately effective. Thus, after more than 36 years in the Federal 
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Acknowledgment process, the Nipmuc Nation has exhausted any potential remedy through the 

administrative procedures in 25 CFR Part 83. 

IV. LEGAL STANDARD 

A. Review of Defendants’ Actions under the Administrative Procedure Act 

 The review of Defendants’ actions in this case, namely rendering a negative Final 

Determination on Plaintiff’s petition for Federal Acknowledgment, is governed by 5 U.S.C. § 

706, also known as the Administrative Procedure Act (the “APA”). The statute provides in 

relevant part that:  

To the extent necessary to decision and when presented, the reviewing court shall 
decide all relevant questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability of the terms of an agency 
action. The reviewing court shall -- 
… 
 (2)  hold unlawful and set aside agency action, findings, and conclusions found to 
be 

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law; 

(B) contrary to constitutional right, power, privilege, or immunity; 
(C) in excess of statutory jurisdiction, authority, or limitations, or short of 

statutory right; 
(D) without observance of procedure required by law; 
(E) unsupported by substantial evidence in a case subject to sections 556 

and 557 of this title [5 USCS §§ 556 and 557] or otherwise reviewed 
on the record of an agency hearing provided by statute; or 

(F) unwarranted by the facts to the extent that the facts are subject to trial 
de novo by the reviewing court. 

 
Under the APA, errors of law are reviewed by the court de novo. (Dubois v. United States 

Dep't of Agric., 102 F.3d 1273, 1284 (1st Cir. 1996).) The APA requires a reviewing court “to 

determine whether the agency has considered the pertinent evidence, examined the relevant 

factors, and articulated a satisfactory explanation for its action including whether there is a 

rational connection between the facts found and the choice made.” (J. Andrew Lange, Inc. v. 

FAA, 208 F.3d 389, 391 (2d Cir. 2000) (Internal quotations omitted.).) A court's review under 
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Section 706(2)(A) of the APA is both substantive and procedural; accordingly, the court must 

both review the ultimate decision of the agency, taking care not to substitute its judgment for that 

of the agency, and additionally “scrutinize all aspects of the agency proceedings in order to 

decide whether it has acted fairly and within the proper legal framework.” (Atkinson Lines, Inc. 

v.  United States, 381 F. Supp. 39, 41-42 (S.D. Ohio 1974).)  

An agency decision is considered arbitrary and capricious if the agency: (1) relied on a 

factor that Congress did not intend it to consider, (2) failed to consider an important factor or 

aspect of the problem, (3) failed to articulate a rational connection between the facts found and 

the conclusions made, (4) supported the decision with a rationale that runs counter to the 

evidence or is so implausible that it could not be ascribed to a difference in view or the product 

of agency expertise, or (5) made a clear error in judgment. (Dubois, 102 F.3d at 1285.) 

“Procedurally, an agency's decision can be ‘arbitrary and capricious’ if it was not the product of 

the requisite processes. That is, regardless of the merits of the actual decision, a Court can 

remand a decision to an agency for further consideration if the agency did not adequately 

consider all the viewpoints which it was required to consider.” (United States v. Dist. Council, 

880 F. Supp. 1051, 1066 (S.D.N.Y. 1995).) 

Significantly, the Supreme Court has held that a reviewing court “may not supply a 

reasoned basis for the agency's action that the agency itself has not given.” (Motor Vehicle Mfrs. 

Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).) “If those grounds are 

inadequate or improper, the court is powerless to affirm the administrative action by substituting 

what it considers to be a more adequate or proper basis.” (SEC v. Chenery Corp., 332 U.S. 194, 

196 (1947).) 
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“While agencies may not be bound under the doctrine of stare decisis to the same degree 

as courts… it is at least incumbent upon the agency carefully to spell out the bases of its decision 

when departing from prior norms.” (Food Mktg. Inst. v. Interstate Commerce Com., 587 F.2d 

1285, 1290 (D.C. Cir. 1978).) “Patently inconsistent application of agency standards to similar 

situations lacks rationality and is arbitrary.” (Contractors Transp. Corp. v. United States, 537 

F.2d 1160, 1162 (4th Cir. 1976).) 

Generally, materials outside of the administrative record are considered by the reviewing 

court if necessary to determine whether the agency has considered all relevant factors and has 

explained its decision, when supplementing the record is necessary to explain technical terms or 

complex subject matter, if the agency has relied on documents not in the record, or when the 

challenging party makes a showing of agency bad faith. (Great Basin Mine Watch v. Hankins, 

456 F.3d 955, 975 (9th Cir. 2006).)  

B. Federal Acknowledgment 

 The administrative criteria under which Defendants must determine Federal 

Acknowledgment for the Nipmuc Nation was codified under the 1994 version of 25 C.F.R. § 

83.7.2  Specifically, the DOI must evaluate whether: (a) the petitioner has been identified as an 

American Indian entity on a substantially continuous basis since 1900; (b) a predominant portion 

of the petitioning tribe comprises a distinct community and has existed as a community from 

historical times until the present; (c) the petitioner has maintained political influence or authority 

over its members as an autonomous entity from historical times until the present; (d) evidence of 

governing procedures and membership criteria; (e) the petitioner’s membership consists of 

individuals descending from a historical Indian tribe or from historical Indian tribes which 

                                                 
2 The 1994 version of 25 C.F.R. 83.7 can be found at 59 Fed. Reg. 9280, No. 38, a copy of which is attached to 
Declaration of C. Sullivan in Support of Plaintiff’s Motion for Summary Judgment as Exhibit A; the present version 
of the criteria is codified at 25 C.F.R. § 83.11.  
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combined and functioned as a single autonomous political entity; (f) the membership of the 

petitioning group is composed principally of persons who are not members of any acknowledged 

North American Indian tribe; and (g) neither the petitioner nor its members are the subject of 

congressional legislation that has expressly terminated or forbidden the federal relationship. (25 

C.F.R. § 83.7 (1994); see also Sullivan Decl. Ex A, at 9295-96.) The DOI denied Plaintiff’s 

petition for Federal Acknowledgment because it claims that the Nipmuc Nation did not meet 

criteria (a), (b), (c), and (e) above. (Sullivan Decl. Ex. M, at 1.) 

The administrative process, with the criteria described above, is just one of three methods 

for a tribe to be federally acknowledged. The other two methods are an act of Congress or a 

decision by a U.S. court. (25 U.S.C. § 479a note 3 (2016).) All federally acknowledged tribes, 

however they attain such status, are included in an annual list published by Defendants. (25 

U.S.C. § 479a-1(a) (2016).) The 2016 list includes 566 acknowledged tribes that are “eligible for 

the special programs and services provided by the United States to Indians because of their status 

as Indians.” (25 U.S.C § 479a note 8.)  This list is “vital to the United States for its government-

to-government relationship with the federally recognized tribes, to Indian Affairs and other 

agencies who work with them, and to inform the general public of who they are.” (Sullivan Decl. 

Ex. B, at ¶ 13.) The very existence of federally acknowledged tribes has a negative complement 

of non-federally acknowledged tribes. (Id. at ¶ 9.) If a tribe is not on the list, the general public is 

meant to believe it is not really a tribe. (Id. at ¶ 13.) Federal Acknowledgment is not just about 

eligibility for programs, services and benefits, but has now been conflated to whether a tribe 

exists at all. (Id. at ¶¶ 10, 13.) 

The administrative Federal Acknowledgment process and the seven mandatory criteria 

described above are onerous and difficult to satisfy. Of the 566 federally acknowledged tribes, 
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72% (or 406 tribes) would not be able, today, to prove all seven criteria. (Id. at ¶ 16.) In fact, a 

2001 General Accounting Office report claimed that “the resolution of tribal recognition cases 

will have less to do with the attributes and qualities of a group as an independent political entity 

deserving of a government-to-government relationship with the United States, and more to do 

with the resources that petitioners and third parties can marshal to develop a successful political 

and legal strategy.” (Id.) Since the administrative procedure began in 1978, only 17 (out of the 

566 acknowledged tribes) attained acknowledgment status through that process. (Id. at ¶ 17.) Just 

last year, Defendants revised the regulations governing acknowledgment criteria, which are now 

codified at 25 C.F.R. § 83.11 (2015). 

V. ARGUMENT 

A. Defendants Usurped the Nipmuc Nation’s Right to Define Itself by Imposing 
its Own Definition of Plaintiff and then Found that Plaintiff Failed to Satisfy 
the Acknowledgment Criteria Based on Defendants’ Definition. 

1. Plaintiff exercised its fundamental right to define itself as “the Nipmuc Indian 
people.” 

 
Petitioners have an inherent, fundamental right to define themselves when seeking 

Federal Acknowledgment as an Indian tribe pursuant to 25 C.F.R. 83, et seq. (Santa Clara 

Pueblo v. Martinez, 436 U.S. 49, 72 n.32 (1978) (“A tribe's right to define its own membership 

for tribal purposes has long been recognized as central to its existence….” (See Roff v. Burney, 

168 U.S. 218 (1897); Cherokee Intermarriage Cases, 203 U.S. 76 (1906)).) The OFA itself 

recognized and advised petitioners that the first step in any application for Federal 

Acknowledgment is for the petitioner to define its group, which group need not “be organized 

like a reservation tribe.” (Sullivan Decl. Ex. E, at 20, 36.) 

 Plaintiff identified itself in its April 1980 letter of intent. The Nipmuc Tribal Council, “an 

elected body which acts on behalf of the Nipmuc Indian people,” declared its intent “to file a 
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Petition with the Bureau of Indian Affairs seeking recognition as an American Indian tribe.” (Id. 

Ex. F. (Emphasis added.).) The Nipmuc Tribal Council provided the following address 

information for the elected body: “Hassanamisco Reservation, Grafton, Massachusetts.” (Id.) As 

the governing body of the Nipmuc Indian people, the Nipmuc Tribal Council signed this letter of 

intent, as required by Defendants. (25 C.F.R. § 83.4(c) (1994) (“A letter of intent must be 

produced, dated and signed by the governing body of an Indian group ….”); see also Sullivan 

Decl. Ex. A at 9294; Sullivan Decl. Ex. E, at 8 (“The governing body of the petitioning group – 

the leaders” should sign the Letter of Intent to Petition.).) 

2. Defendants ignored Plaintiff’s definition of itself and imposed an identity tied 
only to the Hassanamisco Band of the Nipmuc Nation. 

The petitioning entity was “the Nipmuc Indian people,” on whose behalf the Nipmuc Tribal 

Council filed its letter of intent. Defendants, however, fixated on the address of the petitioner 

entity’s tribal council, specifically, the reference to the “Hassanamisco Reservation,” and 

conflated that with the definition of the petitioner.  

At least as early as November 1, 1996, Defendants’ historian – Virginia E. DeMarce, 

Ph.D. – refused to acknowledge that Petitioner 69A was the Nipmuc Nation, comprised of 

people with Nipmuc heritage, as stated in the Constitution of the Nipmuc Nation. (Sullivan Decl. 

Ex. G, at Article 1. (“The Nipmuc Nation is the entity representing all individuals of Nipmuc 

heritage…”).) She hand-wrote notes on the Constitution that state as follows: “This is not the 

same group that filed the original letter of intent to petition.” (Id. at 1.) Dr. DeMarce reiterated 

“this problem” two months later in a January 10, 1997 memorandum to Holly Reckord, Chief, 

Acknowledgment and Research. (Id. Ex. H, at 1 (“[P]etitioner 69A is not now defining itself as 

what the Hassanamisco Band was under Zara CiscoeBrough when the petition was filed…I 

adverted to this problem in an earlier memo to you…”).) 
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 The fixation on Hassanamisco was evident also in a January 7, 1997 Briefing Paper from 

the Branch of Acknowledgment and Research (“BAR”), stating that “[t]he original letter of 

intent to petition was filed 22 April 1980 ‘on behalf of the Nipmuc Tribal Council, 

Hassanamisco Reservation, Grafton, MA, and assigned #69.” (Id. Ex. I, at 1.) The BAR 

misinterpreted the “on behalf of” language it quoted. In the first paragraph of the letter of intent, 

the signatories – Zara CiscoeBrough, Lois Wilcox and Ann Mays – made it clear that they 

executed the letter “on behalf of the Nipmuc Tribal Council…” (Id. Ex. F.) The BAR 

conveniently ignored the very next paragraph that specifies that the Nipmuc Tribal Council acts 

on behalf of the Nipmuc Indian people. (Id.) While the Briefing Paper acknowledges that 

Petitioner 69A was “the Nipmuc Nation,” BAR continued the sentence by stating that Petitioner 

69A was the “successor of the original Hassanamisco Band petitioner.” (Id. Ex. I, at 2.) 

Defendants ignored the January 7, 1997 Briefing Paper’s acknowledgment that Petitioner 

69A was the Nipmuc Nation. Just one week later, Bob Stearns, Defendants’ anthropologist, 

referred to Petitioner 69A as “the Hassanamisco Nipmuc” in an email to Ms. Reckord and Dr. 

DeMarce. (Id. Ex. J, at 1.) Three years later, Dr. DeMarce still insisted that Petitioner 69A 

originally petitioned as Hassanamisco. In a March 29, 2000 email to Lee Fleming and 

anthropologist Valerie Lambert, both of the BIA, Dr. DeMarce said: 

At some point, we need to sit down and discuss the issue that the 
current #69A entity is not the same one on whose behalf the 
original letter of intent was file[d]. I have pointed this out to them 
(indeed, in the tape-recorded TA that I gave them during my site 
visit), because they have sent in written objections to our using 
“Hassanamisco” rather than “Nipmuc Nation,” but the letter of 
intent is specifically for Federal acknowledgement “of the 
Hassanamisco Reservation.”  

(Id. Ex. K, at 1.) Dr. DeMarce ignores the reference to the “Nipmuc Indian people” in the 

original letter of intent. (See id. Ex. F.) She further misquotes the letter of intent – nowhere does 
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it say “of the Hassanamisco Reservation.” (See id.) Three months later, AS-IA Kevin Gover also 

referred to Petition 69A as “the Nipmuc Nation [Hassanamisco Band].” (Id. Ex. L, at 1.) 

 Defendants’ fixation on Hassanamisco continued through the Final Determination where 

Defendants state that “[t]he original 1980 letter of intent requested acknowledgment of the 

Nipmuc Tribal Council, Hassanamisco Reservation, in Grafton, Massachusetts.” (Id. Ex. M, at 

36.) While the Nipmuc Tribal Council, whose address was the Hassanamisco Reservation, sent 

the original letter of intent, Defendants disregard the plain statement that the Nipmuc Tribal 

Council is an entity that acts on behalf of the Nipmuc Indian people. (See id. Ex. F.) 

In sum, Defendants consistently and repeatedly limited Petitioner 69A to only the 

Hassanamisco Band, even though the original letter of intent was filed on behalf of the Nipmuc 

Indian people. 

3. Plaintiff repeatedly pled with Defendants to use the self-ascribed definition of the 
petitioning entity – the Nipmuc Nation – and not to focus solely on Hassanamisco. 

Plaintiff attempted to correct Defendants’ incorrect assumption of the entity petitioning 

for acknowledgment as an Indian tribe on many occasions. At least as early as October 26, 1996, 

Chief Walter Vickers stated that the Nipmuc Nation included “all of the various bands and clans 

as well as the small number of the Nation who do not reside in the historic homelands of the 

Nipmuc.” (Id. Ex. N, at 1.) Two months later on December 26, 1996, Chief Vickers explicitly 

confirmed that: 

We represent not only Hassanamisco and Chaubunagungamaug, 
but other members of the Nipmuc Nation, including members from 
Dudley-Webster, Natick, Quinsigamond, and our brothers and 
sisters from the Connecticut bands in Thompson, Putnum, 
Hartford, and other parts of the Nipmuc traditional homelands… 

…Zara [CiscoeBrough] referenced the Hassanamisco band, AS 
PART OF THE NIPMUC NATION… 
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…Again, the Nipmuc Nation and the Nipmuc [N]ation Tribal 
Council is petitioning on behalf of the entire Nipmuc [N]ation, not 
one or two bands. We consider the entire petition, from Zara Cisco 
Brough’s original petition to the latest petitions submitted, to be 
the petition of the entire Nipmuc Nation. 

(Id. Ex. O, at 1, 2, 5 (Emphasis in original.).) 

 Once again, just a few short months later, the Nipmuc Nation Council reminded 

Defendants that they wrongly identified Petitioner 69A: “While BAR continues to list petition 

#69A as Hassanamisco Band, we have advised previously and do so again here that this petition 

represents THE NIPMUC NATION.” (Id. Ex. P, at 2 (Emphasis in original.).) 

 On December 4, 2000, Plaintiff yet again pled with Defendants to use the correct 

definition of the petitioning entity:  

First, for some reason (and for some time) BAR seems to have 
been referring to us as The Nipmuc Nation, Hassanamisco Band. I 
think this was an incorrect designation applied some time ago by 
one of BAR’s researchers, Kay Davis, and never properly 
corrected. We are The Nipmuc Nation with members tracing 
through both the two remaining major bands…as well as many 
others tracing through numerous of the other more than 20 historic 
Nipmuc bands…Could you please make sure that in your decision 
and announcements you refer to us (petition 69a) as The Nipmuc 
Nation? 

(Id. Ex. Q, at 1 (Emphasis in original.).) 

4. Defendants’ fixation on Hassanamisco infected their analysis of the evidence when 
determining that Plaintiff failed four acknowledgment criteria.  

i. Criterion (a) – External Identification 

The distorted lens through which Defendants analyzed the evidence for external 

identification is apparent in the “crucial issue” identified by Defendants: 

The crucial issue for the [Final Determination] under criterion 
83.7(a) is whether the external identifications of Hassanamisco 
(the “Hassanamisco Reservation” and descendants of the 
Hassanamisco proprietary families) from 1900 to 1979 also 
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identified as “Hassanamisco” or as associated with a Hassanamisco 
entity, the antecedents of the petitioner as it now defines itself. 

(Id. Ex. M, at 37.) Defendants focused exclusively on the “Hassanamisco” character of the 

identifications and were primarily focused on what the Hassanamisco identifications were 

actually identifying – Hassanamisco or “the antecedents of the petitioner as it now defines 

itself.”  

By framing their analysis of the evidence submitted in support of external identifications 

with this “crucial issue,” Defendants ignored the fundamental purpose of criterion (a) – 

confirmation that the entity was Indian. In their own previous comments to the acknowledgment 

regulations, Defendants explicitly stated the purpose of criterion (a): to “establish the Indian 

identification as a group.” (Id. Ex. A, at 9286 (Emphasis added.).)  Just as important, Defendants 

also stated what is not the purpose of criterion (a): “not [to] determine the character of that 

group. Tribal character is determined by the other criteria.” (Id. (Emphasis added.).) Indeed, the 

regulation itself mandates that “[t]he petitioner has been identified as an American Indian 

entity….” (25 C.F.R. § 83.7(a) (1994) (Emphasis added.); see also Sullivan Decl. Ex. A, at 

9295.) Defendants confirmed this purpose in their Precedent Manual: 

Identification as a tribe is not required under 83.7(a), which 
specifies only identification as an entity. 
Criterion (a) does not, however, require identification of the Indian 
entity as being a tribe. 
Historical identification by the specific tribal name currently used 
by a petitioner is not required by the regulations. 

(Sullivan Decl. Ex. R, at 6 (Internal quotations and brackets omitted.).) 

In their recitation of their “crucial issue,” Defendants acknowledge that the evidence 

identifies Hassanamisco. (Id. Ex. M., at 37 (“…the external identifications of 

Hassanamisco…”).) Hassanamisco identifications confirm that the entity being identified is 

indeed Indian. That confirmation of the entity being Indian necessarily should have ended the 
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analysis with a finding that Plaintiff satisfied the criterion. (See 25 C.F.R. 83.7(a) (1994); see 

also Sullivan Decl. Ex. A at 9286, 9295.) Defendants’ precedent supports such a finding. With 

regard to the Ramapough tribe, Defendants found: 

The RMP [Ramapo Mountain People], the group which included 
ancestors of the RMI [petitioner], was described from 1900 until 
1978 as an isolated community of mixed-race origins…one of 
whose components was perceived to be Indian in origin. ¶ Such an 
identification shall be regarded as minimal evidence for 
identification of the existence of an American Indian entity. 

(Id. Ex. HH, at 11 (Internal brackets original. Emphasis added.).) With Defendants’ 

acknowledgment of Hassanamisco, the purpose of criterion (a) is met – the petitioning entity is 

indeed Indian, as opposed to non-Indian.  

Defendants, however, continued their analysis and required Plaintiff to show what precise 

entity was being identified and penalized Plaintiff when it could not show that the Hassanamisco 

evidence identified “the antecedents of the petitioner as it now defines itself.” Such insistence on 

a higher burden of proof permeates the entire analysis under criterion (a). For example, 

Defendants state: 

All of the specific items of evidence cited by the petitioner (which 
do not include all of the available evidence) for the period from 
1900 through 1940 pertain either to the reservation in Grafton or to 
persons or descendants of persons who had been identified as 
Hassanamisco on the 1861 Earle Report…However, they do not 
provide external identifications under 83.7(a) for those antecedent 
components of petitioner 69A that do not fall into either of the 
above categories. 

(Id. Ex. M, at 38 (Emphasis added.).) Nothing in the regulations requires Plaintiff to prove 

anything for “antecedent components.” (See generally 25 C.F.R. 83.7(a) (1994); see also 

Sullivan Decl. Ex. A, at 9295.) Another example: 

The majority of the external identifications through 1979 cited by 
the petitioner referred to the property called “Hassanamisco 
Reservation” in Grafton, Massachusetts, and to its 
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residents…Some external identifications also referred by name to 
descendants of other Hassanamisco proprietary 
families…However, the evidence submitted for the [Proposed 
Finding] and [Final Determination] does not include substantially 
continuous external identifications of a Hassanamisco Nipmuc 
entity broader than the Hassanamisco proprietary descendants for 
the period 1900-1970. 

(Id. at 40-41. (Emphasis added.).)  

Even Defendants’ analysis in this regard is fundamentally flawed. The petitioning entity 

seeking acknowledgment is the Nipmuc Indian people, the Nipmuc Nation. One band within the 

Nipmuc Nation is Hassanamisco, just as California is one state within the United States of 

America. Just as one cannot say that a Californian is not also an American, it cannot be said that 

a Hassanamisco person is not also Nipmuc, or that such a person is not Indian. Similarly, the 

reservation in Grafton is the center of Nipmuc life, just as Washington, DC is the capital of the 

United States of America. Just as the U.S. capital represents the entire United States, the 

Hassanamisco Reservation became the cultural center for the entire Nipmuc Nation. 

Defendants held Plaintiff to a more burdensome standard not required by the regulations 

or Defendants’ own interpretation of their regulations, and therefore was arbitrary and 

capricious. 

ii. Criterion (b) – Community 

Defendants’ Hassanamisco-centric focus caused it to exclude all positive evidence of 

community relating to non-Hassanamisco Nipmuc. At the Technical Assistance Meeting3 on 

January 23, 2002, Defendants’ historian Virginia DeMarce assured Plaintiff that Wabaquasett 

and off-reservation Nipmuc families would be considered Nipmuc communities. (Id. Ex. S, at 

                                                 
3 A technical assistance meeting is a meeting between Defendants and the petitioner to allow the petitioner to inquire 
“into the reasoning, analyses, and factual bases for the proposed [negative] finding,” and to assist the petitioner and 
ensure that the petitioner presents the “strongest case possible.” (25 C.F.R. § 83.10(j)(2) (1994); see also Sullivan 
Decl. Ex. A, at 9298, and Ex. E, at 12.) 
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124:8 – 125:1.) Plaintiff submitted evidence for such communities in its submission for the Final 

Determination. Defendants even acknowledge the submission in the Final Determination itself. 

(Id. Ex. M, at 51.) Notwithstanding the submission and Defendants’ promises to Plaintiff that 

such evidence would be considered positive evidence for Criterion (b), Defendants did not 

address such positive evidence at all. (See generally id. at 41-88.) Such blatant disregard for 

positive evidence of community is arbitrary and capricious. 

iii. Criterion (c) – Political Influence 

Defendants’ fixation on Hassanamisco continues to infect their analysis of political 

influence under criterion (c). Defendants persistently require Plaintiff to prove political influence 

within a “Hassanamisco entity.” (Id. at 151.) They found no political influence because “other 

major components or families antecedent to petitioner 69A (Dudley/Webster descendants and 

Curliss/Vickers) were not associated with Hassanamisco prior to 1900…” (Id. (Emphasis 

added.).) For the period between 1900 and 1961, Defendants similarly found that “the evidence 

in the record does not demonstrate that any Hassanamisco tribal entity that included the majority 

of the current petitioner’s ancestors existed in any definable sense. (Id. at 152 (Emphasis added. 

Internal quotations omitted.).) Even after 1961, the focus remained on Hassanamisco: 

[E]vidence concerning political influence within petitioner 69A is 
evaluated in terms of the Hassanamisco organization until 1990… 

(Id. at 153.) 

[T]he evidence after 1990 is not specifically attributable to the 
portion of the 1990 to 2002 membership that constitutes the 
“Hassanamisco community” as now defined by petitioner. 

(Id. at 154.) 
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With the laser focus on a Hassanamisco entity, rather than the Nipmuc entity that actually 

petitioned for acknowledgment, Defendants ignored Plaintiff’s definition of itself and found the 

evidence insufficient for criterion (c). 

iv. Criterion (e) – Descent 

Defendants began their descent analysis by transferring their flawed conclusions for 

criteria (a), (b) and (c) into criterion (e) through Plaintiff’s use of the word “community.”  

Criterion (e) requires descent “from a historical Indian tribe or from historical Indian 

tribes which combined and functioned as a single autonomous political entity.” (25 C.F.R. § 

83.7(e) (1994); see also Sullivan Decl. Ex A, at 9296.) Plaintiff defined the requisite “historic 

Nipmuc tribe” as the “individuals and families of Nipmuc and other Indian ancestry who were 

part of the Hassanamisco tribal community by the 1920s.” (Sullivan Decl. Ex. M, at 37, quoting 

Nipmuc Nation Tribal Roll Policies and Procedures, 4 (2000) (Emphasis added.).)  

Defendants conflated Plaintiff’s use of the word “community” in its definition of a tribe 

to the acknowledgment criteria. By linking the term “community” from Plaintiff’s definition to 

“community” from the regulations, Defendants relied on their conclusions for criteria (a), (b), 

and (c) in their assertion that there is no “Hassanamisco tribal community.” (See id. at 167. (“As 

seen in OFA’s analysis under criteria 83.7(a), (b), and (c), above, the petitioner has not 

demonstrated that such a Hassanamisco tribal community embracing all of the petitioner’s 

ancestors existed in the 1920’s or at any point in time since then.”).) 

Disposing of Plaintiff’s own definition of its “historical Indian tribe,” Defendants 

indiscriminately chose a definition for Plaintiff. (Id.) They decided to revert back to findings they 

made in the Negative Proposed Finding. In the Negative Proposed Finding, Defendants looked at 

John Milton Earle’s 1861 Report to the Governor and Council Concerning the Indians of the 

Commonwealth, Under the Act of April 6, 1859 (the “Earle Report”) and found that it identified 
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two tribes that existed as of 1861: Hassanamisco (Grafton) and Dudley/Webster. (Id.) As 

Defendants said explicitly in the Final Determination, these two tribes were now “the ‘historical 

tribes’ for the purposes of tracing descent under criterion 83.7(e).” (Id.) Defendants then required 

Plaintiff to prove amalgamation between these two tribes under 25 C.F.R. § 83.7(e), and found 

that Plaintiff failed to prove such amalgamation. (Id. at 176.) The fallacy of Defendants’ use of 

the Earle Report is twofold: (1) they are assuming the reliability of a non-Nipmuc, indeed a non-

Indian, man in defining who is and who is not Hassanamisco or Dudley/Webster or Nipmuc, and 

(2) they are assuming that the labels of “Hassanamisco” and “Dudley/Webster” are indeed the 

correct labels to be used. The two “tribes” defined by Defendants are not the entities on whose 

behalf Petitioner 69A sought Federal Acknowledgment. 

Using their definitions of two distinct historical tribes taken from the Earle Report, 

Defendants analyzed how many current members of Plaintiff were descendants from those 

individuals identified as Hassanamisco or Dudley/Webster in the Earle Report. Out of a total of 

526 members, Defendants found that only 11 descended from the Hassanamisco “tribe” and 277 

members descended from the Dudley/Webster “tribe.” Defendants found that the remaining 238 

members had no documented Nipmuc descent. (Id. at 176, 178.)  

This descent analysis is flawed for two reasons. First, the Nipmuc Nation originally 

defined itself as one historical tribe, consisting of multiple bands joining together at the 

Hassanamisco Reservation in Grafton, MA. (Id. at 37.) Defendants, however, created two 

separate and distinct tribes, thereby triggering the amalgamation requirement in the regulations. 

(Id. at 167.) By finding that the Hassanamisco and Dudley/Webster “tribes” did not amalgamate, 

Defendants avoided combining together the number of Hassanamisco and Dudley/Webster 

descendants.  
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Second, of the 238 members that Defendants had no documented evidence of Nipmuc 

descent, Defendants actually did have proof of Nipmuc descent for 177 members. These 177 

members descended from the Curless/Vickers line, and the Earle Report itself had evidence of 

Dudley Nipmuc descent for a Curless/Vickers ancestor. (Id. at 173.) Faced with positive 

evidence of descent, Defendants arbitrarily imposed yet another requirement on Plaintiff to show 

proof of “tribal relations.” (Id. at 177. (“The evidence does not show that Mary (Curliss) Vickers 

was living in tribal relations…”).) This “tribal relations” element is not mandated, suggested, or 

even implied by 25 C.F.R. § 83.7(e) (1994). (See Sullivan Decl. Ex. A, at 9296.) Without these 

flaws, the descent criterion would have been found satisfied: the number of Dudley/Webster 

descendants would have increased to 454, which, when combined with Hassanamisco 

descendants, would have yielded a sum of 466 members, or 88.6%, with documented Nipmuc 

descent. Eighty-eight percent is certainly high enough to satisfy criterion (e). (Id. Ex. S, at 

129:16-25; Ex. R, at 55.) 

Defendants began their descent analysis with the word “community,” referred to their 

conclusions from previous criteria, and disregarded Plaintiff’s own definition of a single 

“historical Indian tribe.” Using the Earle Report, Defendants then created their own definition of 

the Nipmuc Nation and created two distinct “tribes,” improperly implicating the amalgamation 

requirement in the regulations. Defendant also refused wholeheartedly to consider positive 

descent evidence from the very same report it used to define the “tribes.” Defendants closed their 

descent analysis by imposing yet another burden of proof outside the regulations with the 

requirement of “tribal relations.”  
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B. Defendants Gave Advice to the Nipmuc Nation at the Technical Assistance 
Meeting on how to Strengthen Their Petition for Acknowledgment, and then 
Issued a Final Determination Against Acknowledgment that Failed to 
Consider Plaintiff’s Evidence Submitted in Accordance with Such Advice. 

The inherent purpose of a technical assistance hearing or meeting is to provide assistance. 

“BAR provides technical assistance to the petitioner and/or its researchers throughout the 

Acknowledgment process to ensure that the petitioner presents the strongest case possible and is 

not turned down for technical reasons.” (Sullivan Decl. Ex. E, at 12.) The regulations allow a 

petitioner to request technical assistance and advice after a proposed finding is issued “for the 

purpose of inquiring into the reasoning, analyses, and factual bases for the proposed finding.” 

(25 C.F.R. § 83.10(j)(2) (1994); see also Sullivan Decl. Ex A, at 9298.) The technical advice 

given also includes “suggestions regarding the preparation of materials in response to the 

proposed finding.” (25 C.F.R. § 83.10(j)(1) (1994); see also Sullivan Decl. Ex A, at 9298.)  

After the September 25, 2001 proposed finding against acknowledgment as an Indian 

tribe, Plaintiff requested a formal technical assistance meeting, which took place on January 23, 

2002. Defendants provided substantial advice as to how Plaintiff could improve and strengthen 

their petition materials. (See generally Sullivan Decl. Ex. S.) Plaintiff relied on the advice given 

and assumed that Defendants would consider evidence Plaintiff submitted in accordance with 

such advice. Defendants, however, failed to do so in their Final Determination against 

acknowledgment. Defendants were supposed to help Plaintiff, but did not. 

1. Descent from Mary (Curliss) Vickers 

Under 25 C.F.R. § 83.7(e) (1994), Plaintiff must prove that its membership consists of 

individuals who descend from a historical Indian tribe. (See Sullivan Decl. Ex. A at 9296.) A 

significant portion of Plaintiff’s members descended from one particular ancestor – Mary Curliss 

Vickers (“Mary Vickers”). In the Positive Proposed Finding, descendants of Mary Vickers 
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accounted for 16% of Plaintiff’s members. (Id. Ex. T, at 204.) With two pieces of documentary 

evidence, Defendants found that Mary Vickers’ grandmother was Molly Pegan and was a Dudley 

Indian. (Id. at 203.)  

In the Negative Proposed Finding, Defendants found that descendants of Mary Vickers 

also accounted for 16% of the Nipmuc Nation’s members and agreed that Mary Vickers had 

documented Nipmuc descent. (Id. Ex. AA, at 207-08.) Defendants included Mary Vickers’ 

descendants in the 54% counted as positive evidence for Nipmuc evidence (Id. at 217.)  

At the technical assistance meeting, Plaintiff asked specific questions regarding the 

heritage of Mary Vickers, her mother, her grandmother and her aunt, Diana Pollock Curliss 

(“Diana Curliss”) to confirm their Nipmuc descent. (Id. Ex. S at 122:12-20.) Defendants 

confirmed that Mary Vickers’ grandparents were the parents of her aunt, and subsequently, 

admitted that Diana Curliss was – in fact – of Nipmuc Indian heritage. (Id. at 122:12 – 123:11.) 

Relying on this confirmation, Plaintiff did not present additional evidence to Defendants 

as to Mary Vickers’ Nipmuc heritage. This reliance was reasonable because Mary Vickers and 

Diana Curliss shared a pair of ancestors (grandparents and parents, respectively) and had a direct 

blood relation. (See id. at 122:12-20.) Defendants’ admission that Diana Curliss was a Nipmuc 

Indian necessarily meant that Mary Vickers was also Nipmuc. Moreover, Defendants had already 

found sufficient proof of Mary Vickers’ Nipmuc heritage in the Negative Proposed Finding. 

In the Final Determination, Defendants plainly stated that Plaintiff submitted no new 

evidence regarding Mary Vickers and reverted to the Negative Proposed Finding: “[t]he 

petitioner has not submitted any new evidence to demonstrate that the [sic] Mary (Curliss) 

Vickers was a descendant of either the Dudley Nipmuc Indians or the Hassanamisco Nipmuc 

Indians.” (Id. Ex. M.at 173.) Under this conclusion, Defendants excluded 178 of Plaintiff’s 
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members from their descent analysis. (Id. at 176.) This single misrepresentation and exclusion 

caused the percentage of Plaintiff’s members with proven descent to fall by 34%.  (See id. Ex. 

M, at 176-77; See generally id. Ex. II, Ex. B to Affidavit of Donna Rae Gould.)   

With the Final Determination, Defendants ignored two previous admissions from 

Defendants that Mary Vickers had Nipmuc heritage: (1) the conclusion that her grandmother was 

Dudley Indian in the Positive Proposed Finding, and (2) the confirmation from Defendants in the 

technical assistance meeting that Mary Vickers’ aunt was Nipmuc. (See id. Ex. T, at 204, and Ex. 

S. at 123:11.) Had Defendants stood by their conclusion in the Positive Proposed Finding and 

their representation at the technical assistance meeting, Plaintiff would have satisfied criterion 

(e). (See id. Ex. M, at 177 n.150 (Defendants admit that, based on their own precedent, 85% is 

sufficient to satisfy the criterion.).) Defendants’ blatant refusal to consider positive evidence of 

Nipmuc heritage is another classic example of arbitrary and capricious agency abuse. 

2. Connecticut Nipmuc Indians 

During the technical assistance meeting, Plaintiff asked about certain Indians in 

Connecticut: 

Q: We have questions about the Wabbaquasset or Hatchet Pond 
Indians from Woodstock-Thompson area of Connecticut. The 
proposed finding for 69A does not seem to consider these Indians 
to be Nipmuc, while the draft technical report for 69A and the 
proposed finding for 69B does consider them to be Nipmuc…Are 
we correct in assuming that the descendants of these Indians can 
rightfully be considered to be members of the present Nipmuc 
Nation if, in fact, it can be demonstrated that these Indians were 
part of the Hassanamisco tribal community? 
A: … Did we define the community at Wabbaquasset or Hatchet 
Pond as Nipmuc? Yes. 

(Id. Ex. S, at 124:8 – 125:1.) Through their historian Virginia DeMarce, Defendants confirmed, 

unequivocally, that the Wabbaquasset and Hatchet Pond communities in Connecticut were 

Nipmuc communities, for purposes of criterion (b). 
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 In materials submitted to Defendants for consideration after the technical assistance 

meeting, Plaintiff explicitly included evidence pertaining to the Wabaquassett families. (See id. 

Ex. M, at 51 (excerpt of Petitioner 69A’s Summary of Evidence Under the Criteria, Sept. 30, 

2002) (“some Wabaquasett and off-reservation Nipmuc families became associated with the 

Hassanamisco tribal entity through intermarriage and other forms of social interaction during the 

period prior to 1930”).)  

In its analysis for criterion (b) in the Final Determination, however, Defendants did not 

consider, analyze, reference, or even mention these Wabaquasett and off-reservation Nipmuc 

families, even though Defendants previously confirmed in the technical assistance meeting that 

these families are positive evidence for a Nipmuc community. (Id. at 41-88.) Defendants 

ultimately found that Plaintiff did not have evidence sufficient to satisfy criterion (b). (Id. at 88.)  

3. Proof of actual interaction between individuals 

Also during the technical assistance meeting, Defendants assured Plaintiff that for the 

purposes of criterion (b), they did not have to prove actual interaction for every person:  

Q: Are we correct in assuming, therefore, that the Nipmuc Nation 
does not have to provide evidence of community interaction for 
every individual within a family, either historically and at present? 
A: No, there is no requirement for showing it for every individual. 
Community is essentially a collective concept. 
Q: Do we have to provide evidence of community interaction for 
every nuclear family within the community. 
A: No, you do not have to provide it for every nuclear family. 

(Id. Ex. S, at 51:25 – 52:12.) In fact, Defendants used the analogy of a spider-web in describing 

characteristics of a community they look for in petitions: 

Connections are essentially what we’re talking about in the matter 
of community. All of these interweaving little ties that put people 
in contact with one another in different ways and in different 
angles. And if you think of the connection as a spider web, some 
people are always going to be in the center, and some people are 
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going to be out on the edge. The issue is are there connections or 
have the connections been broken? 

(Id. at 57:6-14.) 

In the Final Determination, however, Defendants disregarded the communal, network, 

spider web concept of community. Instead, Defendants required Plaintiff to provide actual 

interaction between specific individuals:  

[T]he primary Hassanamisco social ties continued to be among 
those descendants of the proprietary families who lived in Grafton 
and Worcester, with notably less contact with the Gigger 
descendants who resided in Gardner. The evidence does not show 
interaction between the above persons and the ancestors of the 
majority of the petitioner’s current membership… 

(Id. Ex. M, at 86.) Defendants also disregarded positive evidence of interaction between 

Hassanamisco and three Dudley/Webster lines, as well as Dudley/Webster participants in the 

meeting of the Hassanamisco Club. (Id. at 57, 58, 61.) Defendants justified giving less weight to 

positive evidence of Hassanamisco-Dudley/Webster interaction because the social ties “may not 

have been close.” (Id. at 61.) 

 Defendants advised Plaintiff that they are looking for a network that spreads from a 

center like a spider web, yet faulted Plaintiff when they found those connections too thin. As 

Defendants themselves describe, “[t]he issue is are there connections or have the connections 

been broken”? (Id. Ex. S, at 57: 13-14.) Thin or distant connections are connections nonetheless. 

Defendants misled Plaintiff when they advised to Plaintiff about the type of connections they 

were looking for and then refused to consider evidence of such connections positively. 

4. Minimum percentage of descent from an historic Indian tribe 

In the Negative Proposed Finding, Defendants found that 54% of the current members of 

Plaintiff descended from an historic Indian tribe. (Id. Ex. AA, at 218.) During the technical 
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assistance meeting, Defendants confirmed that Plaintiff needed to show that at least 80% of its 

members descended from a historic Indian tribe. (Id. Ex. S, at 129:16-25.) 

After the technical assistance meeting, Plaintiff made significant, and painful, cuts into its 

membership roll: the membership roll submitted prior to the Proposed Finding listed 1,602 

members; that number went down to 526 in the roll submitted prior to the Final Determination. 

(See id. Ex. M, at 177.) Plaintiff’s efforts in culling down its membership roll was to ensure that 

it “more accurately reflect[s] the Hassanamisco tribal community as it has developed through 

time” and that the family lines represented on the roll had documented descent from the 

historical Nipmuc tribe. (Id. at 164.) All of Plaintiff’s efforts in this regard were attempts to 

satisfy the 80% minimum threshold for descent. In the Final Determination, however, 

Defendants concluded that a mere 2% of Plaintiff’s members descended from “the historical 

Hassanamisco Nipmuc tribe.” (Id. at 178.)  

Plaintiff began with 54% of its 1,602 members with documented descent and got 

“assistance” from Defendants who advised that Plaintiff needed at least 80%. To meet that 

minimum percentage threshold, Plaintiff cut two-thirds of its membership roll, but only to 

receive a Final Determination that inexplicably concluded that only 2% of its 526 members had 

the requisite descent. The drastic difference in percentage of descent shows that Defendants 

changed the definition of the Nipmuc Nation between the Negative Proposed Finding and the 

Final Determination. The fact that Defendants’ descent finding went from 54% to 2% also shows 

that Defendants did not provide any assistance whatsoever in the technical assistance meeting. 

Further still, Plaintiff made deep, painful and emotional cuts to its membership roll in reliance on 

the “assistance” from Defendants, only to receive an even worse finding in the Final 

Determination. 
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5. No further site visits, interviews with tribal leaders or assistance meetings with new 
personnel for Defendants evaluating Plaintiff’s petition for the Final Determination 

During the technical assistance meeting, Plaintiff asked Defendants about the status of 

their request for further technical assistance: 

Q: What is the status of our request for further technical 
assistance? In other cases, the BAR has provided informal 
technical assistance to petitioners both before and after the formal 
technical assistance meeting. But we have no affirmative response 
to our request for informal technical assistance. When can we 
receive further technical assistance? 

(Id. Ex. S, at 162:3-10.) Defendants’ response suggested that it was simply a matter of 

scheduling: “As soon as we can look at the calendar and set one up for you.” (Id. at 162:11-12.) 

When asked about further field visits, Defendants answered, “[q]uite frankly, I don’t think so. 

But I won’t tell you 100 percent no.” (Id. at 162:22-23.)  

Plaintiff also confirmed that new personnel, specifically a new anthropologist, would be 

brought on to Defendants’ team to analyze Plaintiff’s supplemental materials. (Id. at 163:8-11.) 

When confronted with the fact that the new anthropologist was evaluating Plaintiff’s materials 

for the Final Determination without the benefit of any field visits, Defendants cited budget 

deficits as justification. (Id. at 163:12-14, 164:12-13.) 

Defendants hired new researchers (two of three evaluators) to analyze Plaintiff’s petition 

for the first time and for the Final Determination. Despite Plaintiff’s explicit requests for further 

assistance, these new researchers had no site visits to the Hassanamisco Reservation, no 

additional formal or informal technical assistance meetings, no face-to-face interviews with tribal 

leaders, and no visits to any tribal gatherings or meetings. For the new personnel, their decision 

on Plaintiff’s identity as a federally acknowledged Indian tribe rested solely on their isolated 

review of the papers, completed in a vacuum and without the benefit of personal interaction with 

members of Petitioner 69A. Requiring a team of new researchers to analyze Plaintiff’s petition 
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for the first time and for the Final Determination, and not providing the requested additional 

assistance from Plaintiff to familiarize the new researchers with Plaintiff, is arbitrary and 

capricious. 

 Defendants touted their willingness to assist petitioners with their petitions for Federal 

Acknowledgment. (See 25 C.F.R. § 83.10(j)(2) (1994); see also Sullivan Decl. Ex. A, at 9298, 

and Ex. E, at 12.) But, Defendants did not respond to requests for assistance, even with new 

researchers evaluating the petition. Even when Defendants provide advice, Defendants did not 

consider evidence submitted in reliance upon that advice. Plaintiff relied on information they 

received from Defendants during the technical assistance meeting, to their detriment. Such 

induced reliance to their detriment is arbitrary and capricious.  

C. Defendants Reversed the Positive Proposed Finding Without Any Statutory 
Authority and Without Any New Evidence to Justify Such a Reversal.  

Defendants have acted without observance of procedure required by law, in excess of 

statutory authority, and arbitrarily and capriciously by reversing the Positive Proposed Finding. 

Defendants first concluded that Plaintiff met the acknowledgment criteria in the Positive 

Proposed Finding, and then, eight months later, without considering any new evidence, 

inexplicably issued the Negative Proposed Finding, reversing their position on four of the 

acknowledgment criteria. Defendants had no legal authority to reverse the duly issued Positive 

Proposed Finding and had no additional evidence or rational basis to justify a reversal. Such a 

blatant disregard of Defendants’ own prior analysis illustrates the very kind of agency abuse of 

power against which the APA was enacted to prevent.   

1. Defendants Were Not Authorized to Reverse a Proposed Finding Duly Issued and 
Signed by the Assistant Secretary-Indian Affairs.  

 
No statutory or other authority allows a proposed finding to be recalled and reversed, thus 

Defendants acted contrary to the law. On January 19, 2001, in accordance with 25 C.F.R. § 83.10 
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(1994), AS-IA Anderson issued two documents finding in favor of Federal Acknowledgment for 

Plaintiff, (1) the Positive Proposed Finding, and (2) a Notice of Proposed Finding. (Sullivan 

Decl. Exs. T and U.) This Positive Proposed Finding was then communicated to Plaintiff and to 

the public at large. (Id. Exs. V and W.) On January 20, 2001, President Bush took office and his 

chief of staff, Andrew Card, issued a memorandum prohibiting all agencies from publishing any 

proposed or final regulations in the Federal Register (the “Card Memo”). (Id. Ex. X.) Notably, 

the Positive Proposed Finding is not a regulation, and the Card Memo did not prohibit 

publication of agency findings. (Id.) 

Three weeks later, on February 14, 2001, Defendants’ own attorney advised that the 

Positive Proposed Finding should move forward given that it was properly signed by the AS-IA: 

“Good Point, Lee. However, I think this [Nipmuc Petition] is too far along to turn around. As 

well, this is different in that the Nipmucs have already been advised that the outgoing Acting 

AISA [sic] signed.” (See id. Ex. Y, at 1.) Despite receiving this legal advice and despite the Card 

Memo’s silence on agency findings, Defendants applied the Card Memo’s prohibition on 

publication of regulations to the Positive Proposed Finding, and refused to publish it in the 

Federal Register, despite the mandatory language in 25 C.F.R. §83.10 (1994). Defendants’ 

ignoring of their attorney’s advice and reading new terms into the Card Memo is further 

evidence of Defendants’ arbitrary and capricious actions. 

In the months after being notified of the Positive Proposed Finding, Plaintiff made 

multiple fruitless requests to Defendants to publish the finding in the Federal Register. (Id. Ex. 

JJ.) Thereafter, on October 1, 2001, Defendants published the Negative Proposed Finding in the 

Federal Register that was signed by the new AS-IA, Neal McCaleb. (Id. Ex. AA.) Disturbingly, 

the Negative Proposed Finding came to the exact opposite conclusion on four acknowledgment 
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criteria than the Positive Proposed Finding. (Compare id. Ex. T, at 79-81, and Ex. AA, at 78-82.) 

The regulations do not allow Defendants to rescind a proposed finding that has been 

issued by an AS-IA. In fact, the regulation states: “the Assistant Secretary shall continue the 

review and publish proposed findings and a final determination in the Federal Register pursuant 

to these regulations, notwithstanding any requests by the petitioner or interested parties to cease 

consideration.” (25 C.F.R. § 83.10(g) (1994); see also Sullivan Decl. Ex A, at 9298 (Emphasis 

added.).) Additionally, the regulations state, “[w]ithin one year after notifying the petitioner that 

active consideration of the documented petition has begun, the Assistant Secretary shall publish 

proposed findings in the Federal Register… In addition to the proposed findings, the Assistant 

Secretary shall prepare a report summarizing the evidence, reasoning and analyses that are the 

basis for the proposed decision.” (25 C.F.R. § 83.10(h) (1994); see also Sullivan Decl. Ex A, at 

9298 (Emphasis added.).) The regulations do not allow Defendants to withold a duly issued and 

executed proposed finding from being published in the Federal Register. More importantly, the 

regulations (either under the 1994 version or the current version) do not allow a new AS-IA to 

vacate and reverse a proposed finding that has been made by a predecessor AS-IA, merely 

because the decision has yet to be published in the Federal Register.  

In a similar case, a reviewing court remanded a DOI decision upon findings of improper 

procedure and misconduct by the agency. The Ninth Circuit first ordered that the Samish tribe 

receive a full adversarial hearing before a neutral administrative judge in part because there were 

“indications that the issue in the particular case may have been prejudged.” (Greene v. Babbitt, 

64 F.3d 1266, 1274 (9th Cir. 1995).) The Samish were then forced to return to court when the 

AS-IA did not accept all findings of fact made by the impartial administrative law judge. 

Although the AS-IA acknowledged the Samish, she rejected certain facts found by the judge 
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after communicating, ex-parte, with the agency attorney, who had previously argued against 

acknowledgment. (Greene v. Babbitt, 943 F. Supp. 1278, 1280-82 (W.D. Wash 1996).) The court 

found that such conduct was a clear violation of the APA, violated the Samish’s due process 

rights and warranted reinstatement of the administrative law judge’s findings. (Id. at 1289.)4  

Here, we have another similar pattern of improper conduct. The decision maker, AS-IA 

Anderson, rendered his decision and duly issued written findings in the Positive Proposed 

Finding. (Sullivan Decl. Ex. T.) Staff members and the succeeding AS-IA later interfered with 

the publication of the Positive Proposed Finding without notice to Plaintiff that a re-evaluation of 

the merits of their petition was ongoing.  Realizing it acted without authority, the DOI attempted 

to rewrite history in response to Plaintiff’s FOIA requests for documents after the Negative 

Proposed Finding was published. On or about December 21, 2001, the DOI attempted to 

reclassify AS-IA Anderson’s actions as “preliminary factual finding” and his signed Positive 

Proposed Finding as merely a “draft” that was “pending.” (See id. Ex. Z, at 2.) Tellingly, in this 

correspondence, the DOI was unable to cite any legal authority for its decision to reverse the 

duly signed Positive Proposed Finding. (Id.) The claim that AS-IA Anderson’s actions were a 

“preliminary factual finding” and his findings a “draft” are contradicted by the DOI’s own press 

release of January 19, 2001, posted on the BIA website, stating that the DOI “issued” the 

Proposed Positive Finding and that Plaintiff meets the seven criteria for Federal 

Acknowledgment. (See id. Ex. V.)5  Moreover, the Positive Proposed Finding was a lengthy and 

deliberative analysis of Plaintiff’s submitted evidence and was properly signed and issued under 

the regulations. (See id. Ex. T.) The attempt to reclassify the decision as somehow incomplete is 

                                                 
4 The court also found that the DOI attorney, Scott Keep’s ex-parte conduct was so egregious that he was held in 
contempt of court and was barred from further work on the Samish matter. This same DOI attorney was involved in 
the decision making with regard to reversing Plaintiff’s proposed finding. (See Sullivan Decl. Ex. Y, at 1.)  
5 To this date, this press release remains posted on the BIA website at 
http://www.bia.gov/cs/groups/public/documents/text/idc-001028.pdf    
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an unlawful usurpation of AS-IA Anderson’s authority and of the procedure dictated by 25 

C.F.R. 83.10(h) (1994). As such, this Court should find that Defendants acted contrary to 

procedure required by law, in excess of their statutory authority, and arbitrarily and capriciously.  

The wrongful issuance of the Negative Proposed Finding placed Plaintiff’s petition in a 

detrimental position as only 3 petitions out of 60 have ever received federal acknowledgment 

after a negative proposed finding. (See Sullivan Decl. at Ex. HH, at Table of Acknowledgment 

Findings.) According to the regulations, after the Positive Proposed Finding, Plaintiff’s petition 

should have entered the 180 day comment period pursuant to 25 C.F.R. 83.10(i) (1994),6 

whereby, if the Proposed Positive Finding was published, Plaintiff would only need to respond to 

comments submitted by outside parties against its acknowledgment. Instead, Plaintiff was forced 

to produce more evidence to convince Defendants that it met the criteria, which, as discussed 

supra in Parts A and B, and infra in Part D, was a flawed and futile process. Defendants 

wrongfully stripped Plaintiff of the benefits of a positive finding and burdened them with a 

negative finding. 

2. Reversing the Proposed Finding When No New Evidence Was Considered And No 
Explanation for the Reversal Was Provided Was Arbitrary and Capricious. 

 
 In the Negative Proposed Finding, Defendants contradicted their own conclusions from 

the Positive Proposed Finding, while considering the exact same evidence and doing so was 

arbitrary and capricious. The regulations vest the ultimate power to decide Federal 

Acknowledgment with the AS-IA and not with the BIA’s staff members. (See 25 C.F.R. § 83.10 

(1994); see also Sullivan Decl. Ex A at 9297-99.) Differences of opinion within the BIA with 

regard to Federal Acknowledgment are ultimately resolved by the AS-IA. (See 25 C.F.R. § 83.10 

                                                 
6 25 C.F.R. 83.10(i) (1994) states: “Upon publication of the proposed findings, the petitioner or any individual or 
organization wishing to challenge or support the findings shall have 180 days to submit arguments and evidence to 
the Assistant Secretary to rebut or support the proposed finding.” (See also Sullivan Decl. Ex. A, at 9298.) 
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(1994); see also Sullivan Decl. Ex A at 9297-99.)   

 Defendants did not consider any new evidence before reversing the Positive Proposed 

Finding. The Positive Proposed Finding was based on evidence collected between 1980 and 

1998. (See Sullivan Decl. Ex. T, at 4-22.) The Negative Proposed Finding identifies the exact 

same administrative history and collected evidence as the basis for the finding. (See id. Ex. AA, 

at 4-22.) On the same evidence, the two findings come to opposite conclusions for four 

acknowledgment criteria. As such, the reversal of the Positive Proposed Finding can be 

attributed to nothing more than the whims of the succeeding AS-IA, a clear error in judgment, 

and cannot be attributed to agency expertise. The reversal was a classic example of arbitrary and 

capricious agency abuse. 

 Beginning with criterion (a) (external identification), the Positive Proposed Finding 

concluded that although not all portions of Plaintiff were externally identified, “the 

Hassananmisco band, a core group within the petitioner, does meet this criterion.” (Id. Ex. T, at 

88.) As such, Plaintiff was found to have satisfied the identification criterion for Federal 

Acknowledgment. (Id.) The Negative Proposed Finding comes to a stunningly similar 

conclusion: “[p]art of the petitioning group, namely the Hassanamisco Reservation and the Cisco 

family, has been identified as an Indian entity on a substantially continuous basis since 1900.” 

(Id. Ex. AA, at 90.)  

Despite reviewing the same evidence and agreeing on this key point about a core segment 

of Plaintiff, the Negative Proposed Finding reversed the Positive Proposed Finding’s ultimate 

conclusion, finding that Plaintiff failed to satisfy criterion (a). (Id.) The Negative Proposed 

Finding did not recognize or even attempt to address the fact that the Positive Proposed Finding 

had previously found the evidence sufficient under this criterion. (Id.) Furthermore, the Final 
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Determination incorporated and accepted the Negative Proposed Finding’s conclusion, flatly 

stating, “[t]he conclusion in the PF [preliminary finding] stands.” (Id. Ex. M, at 41.) Defendants 

should have, at least, provided supporting reasons as to why the Negative Proposed Finding 

deviated from the Positive Proposed Finding to justify the disparate conclusion. There is no 

rational basis for such a significant reversal and Defendants themselves have not supplied one. 

(See Bowen v. Am. Hosp. Assoc., 476 U.S. 610, 626 (1986) (“Agency deference has not come so 

far that we will uphold regulations whenever it is possible to ‘conceive a basis’ for 

administrative action”); Dubois v. United States Dep't of Agric., 102 F.3d 1273, 1289 (1st Cir. 

1996) (overturning agency decision where permit was issued without considering all of the 

relevant factors).)  

 Similarly, the Negative Proposed Finding reversed the conclusion reached by the Positive 

Proposed Finding under 25 C.F.R. 83.7(b) (community). The Positive Proposed Finding 

concluded: “[t]o the extent that this interaction involved the core petitioner [the Hassanamisco 

band], then criterion (b) has been satisfied.” (Sullivan Decl. Ex. T, at 127.) The Negative 

Proposed Finding, however, concluded that, “[f]rom the mid-19th century to the present, the 

documented level of social interaction among the descendants of the historical Hassanamisco 

Band, outside of the Cisco family itself, does not meet 83.7(b).” (Id. Ex. AA, at 130.) Again, 

Defendants offer no analysis as to why the documented evidence was first found sufficient and 

then insufficient under this criterion. Then, contrary to the Negative Proposed Finding, in the 

Final Determination, for which additional evidence was submitted, concluded, similar to the 

Proposed Positive Finding, “[t]he evidence submitted for the FD [Final Determination] indicates 

that from the mid-19th century through the early 1950’s, there did continue to be community 

among a continuing entity made up of descendants of several of the original Hassanamisco 

Case 4:14-cv-40013-TSH   Document 35   Filed 06/10/16   Page 43 of 55



 

35609954.1 -38-  

proprietary families….” (Id. Ex. M, at 85.)  

In sum, for criterion (b), based on its finding that there was a community in which 

Plaintiff’s core group participated, Defendants concluded that Plaintiff satisfied the criterion in 

the Positive Proposed Finding. Then, in the Negative Proposed Finding, they reversed that 

decision with no new evidence. In the Final Determination and with additional evidence from 

Plaintiff, Defendants made the same factual finding as the Positive Proposed Finding about the 

“core petitioner,” but ultimately concluded that Plaintiff did not satisfy criterion (b). The same 

factual finding about Plaintiff’s core group was the basis of Defendants’ decisions in both the 

Positive Proposed Finding and the Final Determination, yet Defendants came to opposite 

conclusions. Such disparity in ultimate conclusions on the same finding is yet another example 

of arbitrary and capricious agency actions.  

 Addressing 25 C.F.R. § 83.7(c) (political authority), the Positive Proposed Finding, 

similar to the above two criteria, found that the Hassanamisco band satisfied the criterion. (See 

id. Ex. T, at 172.) Specifically, it found “the historical Hassanamisco band, centered on the 

Grafton, Massachusetts, reservation, maintained weak but sufficient political authority or 

influence from the colonial period until 1869.” (Id.) Yet, the Negative Proposed Finding states, 

“[f]rom 1790 to 1869, there was not sufficient evidence of political authority.” (Id. Ex. AA, at 

175.) No comment or discussion addressed the fact that this new finding directly contradicted the 

previously rendered Positive Proposed Finding. The Final Determination, similar to the Negative 

Proposed Finding found, “[t]he evidence does not indicate that political influence and authority 

existed within a Hassanamisco entity between 1785 and 1900 at a level sufficient to meet 

criterion 83.7(c).” (Id. Ex. M, at 151.) Defendants’ conclusion cannot be justified when it never 

addressed, in either the Final Determination or the Negative Proposed Finding, why this 
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conclusion was justified when Defendants found otherwise previously.  

 Finally, under 25 C.F.R. § 83.7(e) (descent), the Positive Proposed Finding found that 

“54% of the petitioner’s members have documented descent from the historical Nipmuc tribe 

under the widest definition under Part 83 of 25 CFR,” which included descendants of 

Hassanamisco, Dudley/Webster and non-reservation Nipmuc families. (Id. Ex. T, at 213, 215.) 

Such a percentage was concluded to be sufficient under the criterion. (See id. at 215.) The 

Negative Proposed Finding, however, decisively concluded, “[o]n the basis of precedent, descent 

of 54 percent of the petitioner’s membership from the historical tribe is insufficient for purposes 

of 83.7(e).” (Id. Ex. AA, at 218.) The Final Determination similarly stated, “[b]ased on 

precedent, evidence that 53 percent of the petitioner’s members descend from a historical tribe 

that existed in 1861 is not evidence sufficient to demonstrate that the petitioner as a whole meets 

the requirements of criterion 83.7(e).” (Id. Ex. M, at 178.) The Final Determination also 

concluded that only 2% of Plaintiff’s members descend from “the Hassanamisco Nipmuc tribe.” 

(Id.) 

Three significant issues arise from these conclusions in the Negative Proposed Finding 

and the Final Determination. First, neither the Negative Proposed Finding, nor the Final 

Determination discuss what precedent is being used justify that a majority, 53 – 54%, is not 

sufficient decent figures to satisfy the criterion. Without specific citation to prior precedent, 

Defendants have acted without supplying a rational basis.  Second, yet again, Defendants did not 

address why they were justified in reversing the determination made by the Positive Proposed 

Finding, which found such figures sufficient. Third, Defendants somehow jumped from a finding 

of 54% of members with descent in the Negative Proposed Finding to only 2% in the Final 

Determination. Such actions are further examples of arbitrary and capricious agency actions. 
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Ignoring an inconvenient truth does not make it go away. Although Defendants would 

rather whitewash history and pretend that the Positive Proposed Finding was never issued, the 

fact remains that the Positive Proposed Finding was duly and properly issued. No explanation 

has ever been given to confront why a reversal of the Positive Proposed Finding was justified. As 

such, Defendants have acted without observance of procedure required by law, in excess of their 

statutory authority, and arbitrarily and capriciously.  

D. Defendants Have Failed to Follow Agency Precedent and Failed to Evaluate 
the Proper Factors Articulated in the Regulations. 

Defendants considered inappropriate factors and ignored their own prior precedent in the 

evaluation of the acknowledgment criteria. Under each of the four criteria where Defendants 

found Plaintiff fell short, Defendants applied incorrect legal standards, thus acted arbitrarily and 

capriciously and violated Plaintiff’s guarantee of equal protection under the law.  

1. Defendants Improperly Required That All Bands of Plaintiff Be Externally 
Identified to Satisfy 25 C.F.R. 83.7(a). 

 
25 C.F.R. § 83.7(a) (1994) requires only that: “petitioner has been identified as an 

American Indian entity on a substantially continuous basis since 1900.” (See also Sullivan Decl. 

Ex. A, at 9295.) Defendants agree that at least one band of the Nipmuc Nation was sufficiently 

identified to meet the criterion. However, they erected a new and unprecedented evidentiary 

hurdle requiring that all bands of the Nipmuc Nation prove continuous external identification 

since 1900. The wording of this part of the regulations is deliberate and specifically does not 

require that the petitioner, in its modern form, to have been continuously identified since 1900. 

Instead, the regulation requires merely that it be identified broadly as an American Indian 

entity since 1900. (See also Sullivan Decl. Ex. A, at 9295.) The regulation was crafted this way 

because tribes changed in size and character and, historically, loosely organized bands may not 

have come together in concrete ways until modern times. (See Sullivan Decl. Ex. HH, at 5 (“The 

Case 4:14-cv-40013-TSH   Document 35   Filed 06/10/16   Page 46 of 55



 

35609954.1 -41-  

[petitioner’s historical] entity was a community of long-standing, whether called the Bradley 

Indians, the Allegan Indians, or by other names.”), and 66 (“The current tribe is the result of a 

gradual historical fusion of the four tribes.”).) 

Defendants concluded that an American Indian entity, comprised of a core group of 

Plaintiff, (the Hassanamisco band) has existed since 1900, as the Final Determination holds: 

“[t]he documentation provides substantially continuous identification of a continuing 

Hassanamisco entity, in this limited sense, from 1900 through 1979.” (Id. Ex. M, at 40-41.) 

Under this criterion for acknowledgment, there is no requirement that the petitioning entity be 

identified as it stands in its modern form from 1900 to the present. Defendants required proof of 

external identification for all bands of the Nipmuc Nation. (Id.) With this new and unprecedented 

evidentiary burden, Defendants found that Plaintiff’s evidence was insufficient for criterion (a). 

(Id.) 

Defendants’ own precedent shows that a component of the petitioning entity be externally 

identified since 1900. The Match-e-be-nash-she-wish tribe received acknowledgment when, 

“The MBPI [petitioner] and its predecessor settlements in Allegan County, Michigan, have 

consistently, since the latest date of unambiguous prior Federal acknowledgment in 1870, been 

identified . . . as an Indian group, specifically as a Potawatomi group or combined 

Potawatomi/Ottawa group. . . .”7 (Id. Ex. HH, at 11 (Emphasis added.).) “Identification as a 

‘tribe’ is not required under criterion 83.7(a), which specifies only identification as an ‘entity’.” ¶ 

“The [petitioner’s historical] entity was a community of long standing, whether called the 

Bradley Indians, the Allegan Indians, or by other names. . . .” (Id. at 5.) In this successful 

                                                 
7 The preliminary finding goes on to state: “the Allegan County settlement near Bradley, Michigan, and its residents 
have been historically, and are currently, consistently identified as descendants of Match-e-be-nash-she-wish' s Band 
of Potawatomi Indians of Michigan from the Kalamazoo Reserve, with the addition of some other Potawatomi and 
some Grand River Ottawa elements.” http://www.bia.gov/cs/groups/xofa/documents/text/idc-001285.pdf; p. 13.  
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petition, Defendants did not require that the petitioner use the identical name or even be 

comprised of the same distinct group as the petitioning entity.  

In another case regarding the Ramapough petitioner from New Jersey, “[t]he RMP 

[Ramapo Mountain People], the group which included ancestors of the RMI [petitioner], was 

described from 1900 until 1978 as an isolated community of mixed-race origins . . . one of whose 

components was perceived to be Indian in origin.” (Id. at 11.) Such an identification “shall be 

regarded as minimal evidence for identification of the existence of an American Indian entity. . . 

.” (Id. at 11 (satisfying criterion 83.7(a)).) Defendants similarly held, “[t]he requirements of this 

criterion are satisfied since 1985 by evidence of the identification of the petitioner as a specific 

Indian group, even though other Ohlone groups also were identified during those years.” (Id. at 

5.)  

Defendants found that a core group of Plaintiff has met this criterion. But, Defendants 

have failed to follow their own precedent in evaluating Plaintiff’s petition and have acted 

contrary to the APA.  

2. Defendants Disregarded Prior Precedent and Provided No Intelligible Analysis 
for Doing So in Evaluating Whether Plaintiff Satisfied 25 C.F.R. 83.7(b). 

 
Defendants produced 47 pages purportedly addressing the community criterion of 25 

C.F.R. 83.7(b) in their Final Determination. (Id. Ex. M, at 41-88.) Unfortunately, review of this 

section fails to yield a comprehensive, clear or logical analysis of the criterion. Defendants 

attempt to articulate their basis for denying acknowledgment for this criterion on pages 85-87 of 

the Final Determination. The only decipherable reasoning to spring from this section is as 

follows: Plaintiff’s membership enrollment changed over the second half of the 20th century, 

therefore it did not have a cohesive community. (Id. at 85-87.) However, Defendants’ precedent 

states that shifting enrollment has no bearing on the community analysis. (Id. Ex. HH, at 65, 66.) 
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In evaluating the petition of the Snoqualmie from Washington State, Defendants held that 

as long as a central or core group has maintained a community, variations in membership are 

insignificant: “Historical changes in STO [petitioner] enrollment, described in the technical 

reports, show that membership has been consistently centered around an interrelated group of 

family lines, and that the number of members from other lines decreased as individuals . . . 

shifted their enrollments to Tulalip and other reservations after the 1930’s. The nature and degree 

of change in enrollment does not conflict with a finding of continuity as a tribe. . . .” (Id. at 65.) 

Similarly, in the petition of the Tunica-Biloxi of Louisiana, Defendants held that the fusion of 

four tribes and coalescence into one community satisfied the criterion: “The current tribe is the 

result of a gradual historical fusion of the four tribes. The community at Marskville has been 

maintained as an Indian community since its founding.” ¶ “The membership has remained stable 

and distinct from non-Indians.” (Id. at 66.)  

Here, Defendants admit that, “from the mid-19th century through the early 1950’s, there 

did continue to be community among a continuing entity made up of descendants of several of 

the original Hassanamisco proprietary families….” (Id. Ex. M, at 85.) Additionally, Defendants 

said, “[f]rom 1900 to 1953, the evidence shows the maintenance of pre-existing ties among some 

elements of the Hassanamisco proprietary families, the re-establishment of some tenuous ties 

between the Sisco [sic] family and the Giggers beginning in the 1920’s, and establishment of ties 

between the Siscos [sic] and some Dudley/Webster [Chaubunagungamaug band] families.” (Id.) 

These admissions prove that Plaintiff’s community existed outside of Hassanamisco into the 20th 

century. Also, just as in the Snolqualmie decision, Defendants admit that particular family lines 

served as a focal point for the community into the 20th century.8 (See id. Ex. HH, at 65.) 

                                                 
8 The 2015 revisions to the community acknowledgment criteria, codified presently at 25 C.F.R. § 83.11(b), require 
only the establishment of community “from 1900 until the present.” 
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Defendants concede that from the historical times into the 20th century, there was a 

Nipmuc community and that it centered around the Hassanamisco proprietary families. 

Defendants admit that these ties extended to the Dudley/Webster families as well, showing that 

the community was extended beyond just a single family line in one location. (Id. Ex. M, at 85.) 

Under Defendants’ own findings, 55% of Plaintiff’s members were proven to be descendant 

from Hassanamisco proprietary families or from Dudley/Webster families. (Id. at 178.) Although 

overall membership may have changed in composition, the predominant portion of the 

“petitioner” (as it is allowed to define itself) retained community because “[T]he Department has 

interpreted ‘predominant’ to mean at least 50 percent.” (Id. Ex. HH, at 62.)9  

Instead of following precedent, Defendants pointed to a factor that was previously found 

insignificant. Defendants found the changing and varied membership enrollment was the 

decisive factor against satisfying the criterion: “The evidence does not show interaction between 

the above persons and the ancestors of the majority of the petitioner’s current membership….” 

(Id. Ex. M, at 86.) The analysis lists specific families who either were not on membership lists 

between 1950 and the present, or who once were, but no longer are. (Id. at 86-87.) As the 

Tunica-Biloxi decision makes clear, this is the wrong standard from which to evaluate the 

community criterion of 25 C.F.R. 83.7(b). The controlling principle is whether there was 

maintenance of an Indian community, not whether particular members were added or dropped 

from the rolls over time. (See id. Ex. HH, at 66.) Defendants relied on a factor that neither 

Congress nor Defendants’ own precedent found suitable in evaluating criterion (b). Therefore, 

Defendants acted arbitrarily and capriciously and violated Plaintiff’s equal protection rights.  

                                                 
9 25 C.F.R. § 83.11(b) no longer even requires a “predominant portion” comprise a community. Rather, “distinct 
community must be understood flexibly in the context of the history, geography, culture, and social organization of 
the entity. The petitioner may demonstrate that it meets this criterion by providing evidence for known adult 
members or by providing evidence of relationships of a reliable, statistically significant sample of known adult 
members” (Emphasis added.) 
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3. Defendants Have Not Considered the Proper Factors in Evaluating Criterion 25 
C.F.R. 83.7(c). 

There was no analysis of the correct factors to make a proper evaluation of Plaintiff’s 

political influence or authority. The regulation lists the following factors for consideration of 25 

C.F.R. § 83.7(c) (1994): 10  

(1) This criterion may be demonstrated by some combination of the 
evidence listed below and/or by other evidence that the petitioner meets 
the definition of political influence or authority in § 83.1. 

(i) The group is able to mobilize significant numbers of members 
and significant 
resources from its members for group purposes. 
(ii) Most of the membership considers issues acted upon or actions 
taken by group leaders or governing bodies to be of importance. 
(iii) There is widespread knowledge, communication and 
involvement in political processes by most of the group's members. 
(iv) The group meets the criterion in § 83.7(b) at more than a 
minimal level. 
(v) There are internal conflicts which show controversy over 
valued group goals, 
properties, policies, processes and/or decisions. 

(2) A petitioning group shall be considered to have provided sufficient 
evidence to demonstrate the exercise of political influence or authority at a 
given point in time by demonstrating that group leaders and/or other 
mechanisms exist or existed which:  

(i) Allocate group resources such as land, residence rights and the 
like on a consistent basis. 
(ii) Settle disputes between members or subgroups by mediation or 
other means on a regular basis; 
(iii) Exert strong influence on the behavior of individual members, 
such as the establishment or maintenance of norms and the 
enforcement of sanctions to direct or control behavior; 
(iv) Organize or influence economic subsistence activities among 
the members, including shared or cooperative labor. 
 

(See also Sullivan Decl. Ex. A, at 9295-96.) 

Nowhere in the Final Determination is there a coherent application of the above factors to 

the evidence presented. (See id. Ex. M, at 88-154.) Instead, Defendants recite a history of 

                                                 
10 Again, under the 2015 revisions to the criterion, now codified at 25 C.F.R. § 83.11(c), a petitioner need only prove 
political influence or authority “from 1900 until the present.” 
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organized activities Plaintiff has undertaken through the past three centuries. While seemingly 

supporting Plaintiff’s case in doing so, Defendants mischaracterized the evidence presented 

without assessing against the above factors.  

One stark example of Defendants’ inappropriate analysis and speculation comes in their 

evaluation of a letter authored by Sarah M. Cisco in 1907 to the President of the United States. 

The original letter has been lost, but a response reply from the Office of Indian Affairs states that 

it was responding to Ms. Cisco’s letter “concerning the claims to land at Grafton, Massachusetts 

by the descendants of the Hassanamisco Indians.” (Id. at 96-97.)  

Despite this language in the letter, Defendants conclude, “[i]t is clear from the responding 

letter that in 1907, Sarah M. Sisco’s [sic] enquiry had been a personal one, on behalf of her own 

father and not on behalf of a group.” (Id. at 97.) Yet this conclusion flies in the face of the 

government’s response, which discusses the broader issue of relations the U.S. government had 

with Native Americans in the New England area up to that time: “the United States has never 

since its creation had any relations with the Indians who remained in New England or who have 

claims for land there.” (Id.) Defendants failed to evaluate this letter’s significance with respect to 

any of the above factors. For example, the evaluation of this letter was not placed in a broader 

discussion about how group resources were allocated, what advocacy was undertaken by the 

Cisco family or how the members of Plaintiff were petitioning both federal and state authorities. 

(See 25 C.F.R. § 83.7(c)(1)(i)-(ii), (2)(i)-(ii) (1994); see also Sullivan Decl. Ex. A, at 9295-96.) 

Defendants also failed to recognize that any action taken by federal or state authorities would 

have broader implications for the Nipmuc Nation as a whole. Ms. Cisco had a leading role in 

Plaintiff’s affairs for many years. (Sullivan Decl. Ex. M, at 92 (seeking legal counsel for land 

disputes), at 94 (discussing “election day” at the Hassanamisco Reservation), and at 97 
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(participation in the broader Indian group, the Mohawk Club).) Defendants, however, do not 

attempt to review Ms. Cisco’s political role in the community in the context of the 

aforementioned factors. Her role through time was continually discounted, diminished and 

downplayed without even a mention of how she influenced or directed Plaintiff’s activities.  

Another example of Defendants’ improper analysis of evidence is their mistreatment of 

oral evidence. Defendants stated, in their own guidelines, that oral history is direct evidence: 

You may also use oral history when people are talking about their 
own lifetimes. If someone came and interviewed members of your 
group in the 1920's or 1900's, you may use those interviews for 
direct evidence about those times. 

(Id. Ex. E, at 22.) Plaintiff produced oral evidence of annual fairs, tribal meetings, and “regular 

business meetings” conducted approximately every three months among tribal members. (Id. Ex. 

M, at 101-02.) In the Final Determination, however, Defendants did not treat oral evidence as 

direct evidence and, instead, required supporting documentary evidence:  

Evidence for such meetings in the 1930’s is found solely in the oral 
interviews (other evidence documents the continued holding of the 
Indian Fairs throughout this decade). There are no minutes, 
newspaper articles, letters in the Cisco correspondence, or other 
contemporary primary evidence showing their occurrence or 
indicating who attended them.  

(Id. at 102.)  

Unfortunately, Defendants did not attempt to reconcile the evidence to the criterion 

factors in the conclusion section either. (See id. at 151-54.) Instead, Defendants rely on cursory 

conclusions such as: “[t]he evidence does not indicate that political influence and authority 

existed within a Hassanamisco entity between 1785 and 1900 at a level sufficient to meet 

criterion 83.7(c).” (Id. at 151.) Another example: “[m]ost of the ‘political’ events and activities 

cited by the petitioner took place, from the 1920’s through the late 1950’s in the context of pan-

Indian organizations.” (Id. at 152.) Yet another example, “[t]here was only limited evidence that 
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the issues dealt with by the Hassanamisco council were of importance to the members.” (Id. at 

153.) The regulatory factors do not allow Defendants to discount the evidence because it is “pan-

Indian.” (See 25 C.F.R. § 83.6(e)-(g) (1994); see also Sullivan Decl. Ex. A, at 9295.) Overall, 

Defendants departed from the regulations and based their evaluation on factors Congress never 

intended to be considered. As such, Defendants have acted arbitrarily, capriciously and have 

violated Plaintiff’s equal protection rights.  

VI. REQUEST FOR HEARING 

Plaintiff respectfully requests a hearing to further present the reasons why the attached 

Motion should be granted.  

VII. CONCLUSION AND REQUEST FOR RELIEF 
 

The Nipmuc Nation respectfully requests that this Court grant its motion for summary 

judgment and enter one of the following orders: 

1) Enter an Order directing Defendants to grant Federal Acknowledgment to 
Plaintiff, to publish said acknowledgment in the Federal Register, to add the 
Nipmuc Nation to the Tribal Directory of Federally-recognized tribes and to take 
all other actions consistent with the granting of Federal Acknowledgment; or, 
alternatively 

2) Enter an Order vacating Defendants’ Final Determination, dated June 18, 2004, 
denying Plaintiff Federal Acknowledgment, ordering Defendants to reinstate the 
positive Proposed Finding Issued on January 19, 2001 and ordering Defendants 
to proceed under the regulations as codified in 25 C.F.R. 83.36; or, alternatively 

3) Enter an Order vacating Defendants’ entry of its Final Determination, dated June 
18, 2004, order that Plaintiff may resubmit a petition for Federal 
Acknowledgment pursuant to the revised 2015 regulations codified in 25 C.F.R. 
83, and order that Defendants properly, fairly and timely evaluate this petition in 
accordance with the 2015 revised regulations; or, alternatively 

4) Given the long delays, unfair handling and general lack of adherence to proper 
procedure on the part of Defendants, order further evidentiary hearings in this 
matter to consider and adjudicate Plaintiff’s petition under the 2015 revisions to 
25 C.F.R. 83.  
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DATED:  June 10, 2016 
 

Respectfully submitted, 

/s/ Christopher Sullivan 
Christopher P. Sullivan,  (485120) 
Manleen Singh,  (686686) 
Peter N. Foundas (681599) 
ROBINS KAPLAN LLP 
800 Boylston Street 
Suite 2500 
Boston, MA  02199 
617 267 2300 
csullivan@robinskaplan.com 
msingh@robinskaplan.com  
pfoundas@robinskaplan.com  

Attorneys for Plaintiff The Nipmuc Nation 
 

 
 
 
 
 

CERTIFICATE OF SERVICE 
 
 I, Christopher P. Sullivan, hereby certify that on June 10, 2016, I electronically filed the 
foregoing with the Clerk of the Court using the CM/ECF system, and will be sent electronically 
to the registered participants as identified in the Notice of Electronic Filing and paper copies will 
be sent to those indicated as non-registered participants by first-class mail. 
 
      /s Christopher P. Sullivan 
      Christopher P. Sullivan 
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