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CONCISE STATEMENT OF ISSUES PRESENTED 

1. When Congress enacted the Reaffirmation Act, did it intend to change the effect 
of three laws enacted in the 1870s that opened lands to non-Indian settlement? 

2. Does Congress’s plenary authority over matters involving Indian tribes extend 
beyond the authority to enact, amend, or repeal laws to include the power to 
“reaffirm”?   

3. Does the Supreme Court’s test for diminishment or disestablishment of a 
reservation consider the intent of Congress more than a century after it enacts 
laws opening a reservation to non-Indian settlement?   

4. Should this motion be denied because it raises issues out of the necessary and 
logical sequence this Court ordered and because discovery is ongoing?  

CONTROLLING OR MOST APPROPRIATE AUTHORITY 

Authority:  
 

Little Traverse Bay Bands of Odawa Indians and Little River Band of Ottawa Indians 
Act, Pub. L. No. 103-324, 108 Stat. 2156, 2158 (Sept. 21, 1994). 

 
Solem v. Bartlett, 465 U.S. 463 (1984). 

 
See also: 
 

S. Rep. No. 103-260, at 10 (1994), attached as Exhibit R. 
 
H.R. Rep. No. 103-621, at 9 (1994), attached as Exhibit S. 
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INTRODUCTION 

In this motion, Plaintiff Little Traverse Bay Bands of Odawa Indians (the Tribe) does not 

seek to establish that the Treaty of Detroit, 11 Stat. 621 (July 31, 1855) (1855 Treaty) created a 

reservation.  Nor does the Tribe ask this Court to decide whether Congress diminished or 

disestablished a treaty reservation when it passed three acts1 in the 1870s opening the areas 

described in Article 1, Paragraphs Third and Fourth of the 1855 Treaty to non-Indian settlement.   

The Tribe asserts that § 5(a) of the Little Traverse Bay Bands of Odawa Indians and 

Little River Band of Ottawa Indians Act, Pub. L. No. 103-324, 108 Stat. 2156 (Sept. 21, 1994) 

(Reaffirmation Act) bars diminishment or disestablishment defenses because Congress 

“reaffirmed” “all rights and privileges of the Bands, and their members” that “may have been 

abrogated or diminished[.]”  To borrow Justice Steven’s turn of phrase, the Tribe is arguing that 

Congress has nothing less than the “kingly power to rewrite history.”  Sullivan v. Everhart, 494 

U.S. 83, 96 (1990) (Stevens, J., dissenting).  This motion should be denied for four reasons:   

1. The plain language of the Reaffirmation Act and its legislative history demonstrate 
that Congress did not intend for the Reaffirmation Act to change any existing laws.   

2. Congress exercises its plenary authority over matters involving tribes by enacting, 
amending, or repealing laws, not “reaffirming” unidentified rights and privileges that 
“may” have been “abrogated or diminished” in unstated laws.  

3. The test for diminishment or disestablishment examines Congress’s intent at the time 
it enacts laws opening a reservation to non-Indian settlement, not its intent more than 
a century later in a different context.   

4. This motion is premature because it raises issues out of the necessary and logical 
sequence this Court has ordered and because discovery is not complete.   

                                                 
1 An Act for the Restoration to Market of Certain Lands in Michigan, 17 Stat. 381 (June 10, 
1872) (1872 Act); An Act to Amend the Act Entitled ‘An Act for the Restoration to Market of 
Certain Lands in Michigan,’ 18 Stat. 516 (March 3, 1875) (1875 Act); and An Act Extending the 
Time Within which Homestead Entries Upon Certain Lands in Michigan May Be Made, 19 Stat. 
55 (May 23, 1876) (1876 Act). 
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STATEMENT OF FACTS 

The facts of this case span centuries, thousands of documents, and the work of numerous 

experts.  This brief has only a short introduction to the history, not a statement of all relevant 

facts or a comprehensive analysis of the reservation creation and disestablishment questions.   

The 1836 Treaty of Washington  

In 1836, federal representatives and certain Anishinaabek bands (Odawa/Ottawa and 

Ojibwe/Chippewa) negotiated a cession of almost 14 million acres of land in the northwestern 

Lower Peninsula and eastern Upper Peninsula in the Treaty of Washington, 7 Stat. 491, Art. 1 

(Mar. 28, 1836) (1836 Treaty).  (Ex. A; Ex. B, p. 38, Royce Area 205.)  With other Indian tribes 

being removed from their lands in the Great Lakes region, the bands had an urgent need to secure 

their right to remain in Michigan permanently, in addition to achieving other goals.  (Ex. B, pp. 

36-40.)  Efforts made to that time to establish a relationship with the American government and 

to demonstrate that they were willing to become “civilized”2 were not enough to make the bands 

secure in their homelands. (Ex. C, pp. 30-39.) 

When the 1836 Treaty Council in Washington, D.C. concluded, the delegates would have 

been correct in thinking that the bands had achieved their goal of remaining in Michigan.  The 

1836 Treaty provided permanent reservations on lands in the ceded area and the assurance that 

any removal would occur voluntarily, with relocation intended to be among the Chippewas 

(Ojibwe) in what is now Minnesota.  See 1836 Treaty, Arts. 2-3, 8.  Article 2 of the 1836 Treaty 

explained that the reservations were tracts of land “to be held in common” and specified that 

there would be “[o]ne tract of fifty thousand acres to be located on Little Traverse [B]ay” before 

                                                 
2 Relating the history of this case requires using the language of the time, which is not an 
endorsement of the terms or the attitudes they may reflect. 
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specifying the size and location of other reservations.  But during the ratification process the 

Senate changed the terms of the 1836 Treaty.  (Ex. A, p. 497; Ex. D, pp. 6-8.)   

The Senate’s changes to the 1836 Treaty included new language in Articles 2 and 3 

stating that the reservations would be “for the term of five years from the date of ratification of 

this treaty, and no longer unless the United States grant them permission to remain on said lands 

for a longer period.”  (Ex. A, p. 497.)  The Senate also amended Article 4 to provide $200,000 

“in consideration of changing the permanent reservations in articles two and three to reservations 

for five years only . . . .”  (Ex. A, p. 497.)  While removal remained voluntary, the amendment to 

Article 8 meant relocation would be southwest of the Missouri River in what is now Kansas 

instead of among culturally related peoples west of Lake Superior.  (Ex. A, p. 497.)  Despite this 

turn of events, Michigan Indian Agent Henry Schoolcraft convened another council at Mackinac 

Island and persuaded the bands to agree to the amended 1836 Treaty.  (Ex. E, p. 161.)  

The Inter-Treaty Period 

In 1841, as the date the reservations would terminate loomed, band representatives wrote 

to President Tyler, asking him to extend the term of the reservations.  (Ex. F.)  President Tyler 

did not respond to the petition from the bands, and there is no record of Congress, any president, 

or other representative of the United States government extending the five-year term of the 

reservations under the 1836 Treaty.  (Ex. E, p. 163.)  

Facing an uncertain future in Michigan, the land essential to their lives and culture, the 

bands that signed the 1836 Treaty adopted a new strategy to avoid removal, including owning 

land and becoming state citizens.  (Ex. B, pp. 10-11, 62-67; Ex. D, pp. 32-34.)  Using money 

paid under the 1836 Treaty, band members began purchasing what would grow to more than 

16,000 acres of land.  (Ex. D, p. 34.)  By 1855, the bands had only those individual lands they 

had purchased outright – the reservations under the 1836 Treaty no longer existed.   
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The 1855 Treaty of Detroit 

By the 1850s, the federal Indian removal policy was changing, but the fears of removal 

remained.  (Ex. G, p. 5.)  One year before the annuities under the 1836 Treaty ended, 

Commissioner of Indian Affairs George Manypenny and Michigan Indian Agent Henry Gilbert 

convened a council in Detroit with the bands that had signed the 1836 Treaty.  (Ex. H, p. 1.)  

Experienced chiefs and headmen represented the bands, including a number of men who had 

participated in the 1836 Treaty Council.  (Ex. D, pp. 18-20; Ex. I, pp. 59-62.)  Augustin J. 

Hamlin, Jr., a highly-educated Odawa man from the Little Traverse Bay area fluent in both 

written and spoken English, had been an interpreter at the 1836 Treaty Council.  (Ex. I, p. 190; 

Ex. H, p. 1; Ex. J.)  He returned in 1855 as one of a number of “very good interpreters” at the 

treaty council.  (Ex. I, pp. 189-191; Ex. K, p. 107.)  

Anishinaabemowin, the language the bands spoke, has a word for “reservation” in both 

the Odawa and Ojibwe dialects, which was ashkonigan or ishkonigan.  (Ex. L, p. 17.)  The 1855 

Treaty Council Journal reveals that band representatives referred to reservations many times – 

but only in connection with the old promises made in the 1836 Treaty and never in connection 

with the new lands they would acquire under the 1855 Treaty.  (Ex. M, pp. 17-18.)  Instead, band 

representatives repeatedly discussed owning the new lands like the “whites,” the fact that some 

already owned land, and their desire to have “patents,” “title,” and “strong papers,” another term 

for deeds or patents.  (Ex. K, pp. 154-155, 172; Ex. M, pp. 21-23.)  The bands had not forgotten 

the United States’ broken promise to establish permanent reservations.  Nor had they forgotten 

their own strategy of becoming independent landowners so that they would not find themselves 

living at the federal government’s sufferance. 

The 1855 Treaty did not use the established language of the time to create a reservation.  

(Ex. D, pp. 28-31; Ex. N.)  It did not “set aside” lands, create a “suitable home” or “permanent 

Case 1:15-cv-00850-PLM-PJG   ECF No. 335 filed 04/25/18   PageID.3655   Page 11 of 32



 
5 

home” for the bands, or offer or designate tracts to be “held in common.”  (Ex. D, pp. 28-31.)  

Rather, in Article 1, the United States promised to “withdraw from sale for the benefit of said 

Indians as hereinafter provided, all the unsold public lands within the State of Michigan” in 

geographic areas described in numbered paragraphs (the treaty areas).  The areas near the Little 

Traverse Bay described in Paragraphs Third and Fourth of Article 1 (the treaty areas) consisted 

of lands that were almost 4.5 times the size of the 50,000-acre reservation under the 1836 Treaty.   

The remainder of Article 1 in the 1855 Treaty established the “rules and regulations” for 

band members to make land selections within the treaty areas.  For the first five years after the 

treaty was ratified, band members would have the right to select forty or eighty acres from the 

treaty area identified for their band.  The band members could possess the lands immediately and 

would receive a certificate “guaranteeing an ultimate title to the land.”  But the lands would be 

held in trust by the United States subject to a restriction on alienation for ten years, a period that 

could be extended or shortened in the president’s discretion.  The restrictions would end at the 

time that the United States issued a patent.  Any lands that were not “appropriated or selected” 

by band members within the first five years “remain[ed] the property of the United States,” 

which recognized that the lands from which band members would select their property had 

already been ceded to the United States. 

In the second five-year period after the treaty was ratified (years six through ten), Article 

1 stated that the unselected lands would be “subject to entry in the usual manner and at the same 

rate per acre as other adjacent public lands are then held, by Indians only.”  Like the lands the 

bands had purchased before 1855, these purchased lands were immediately patented and not 

subject to a restriction on alienation.  The 1855 Treaty provided that “all lands remaining 

unappropriated by or unsold to the Indians after the expiration of the” second, five-year period 
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“may be sold or disposed of by the United States as in the case of all other public lands.”   

In the 1850s, there was no term to describe what the 1855 Treaty created:  a ten-year 

period during which settlers and speculators were kept from acquiring lands in the treaty areas so 

that band members would have the ability to select or buy lands that they would own in fee 

simple when they received a patent.  (Ex. D, p. 36.)  Not surprisingly, the historical record 

includes a mixture of terms used in place of that awkward phrasing, including the word 

“reservation.”  Even within Article 1, the treaty experiments with how to describe the lands in 

the numbered paragraphs, calling them “several tracts of land hereinbefore described,” “tract 

reserved herein,” “lot or tract of land,” “tract or tracts of land,” and “aforesaid reservations.”  

The events leading up to 1855 and statements by band representatives at the 1855 Treaty 

Council, however, make clear that the bands sought and obtained individual property ownership, 

not a reservation.  

The 1870s Acts and After 

The land selection process under the 1855 Treaty encountered many problems.  (Ex. D, 

pp. 39-42.)  By 1872, the United States had neither registered all the land selections by band 

members, nor issued patents for selected lands and there was growing pressure to open the 

unselected lands for entry by non-Indian settlers who had been kept from making homestead 

entries or purchases for almost twice the ten-year period described in the 1855 Treaty.  (Ex. D, 

pp. 44-48.) 

In June 1872, Congress enacted a law providing that “all the lands undisposed of in the 

reservation made for the Ottawa and Chippewa Indians of Michigan by the treaty of July thirty-

first, eighteen hundred and fifty-five, shall be restored to market by proper notice, under the 

direction of the Secretary of the Interior . . . .”  17 Stat. 381, § 1.  The 1872 Act required patents 

to be issued for lands band members had selected under the 1855 Treaty.  See id. at § 4.  The 
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1872 Act also opened a six-month period for band members who had not purchased land or made 

land selections under the 1855 Treaty – including those band members who had been too young 

to select lands under the treaty – to make homestead entries for 160 or 80 acres.  See id. at § 2.  

During that six-month period, “bona fide settlers” could also purchase or make homestead entries 

for 160 or 80 acres of land they had resided on before January 1, 1872.  See id. at § 3.  At the end 

of the six-month period, the 1872 Act directed the Secretary of the Interior to “proceed to restore 

the remaining lands to market by public notice of not less than thirty days, and after such 

restoration they [the lands] shall be subject to the general laws governing the disposition of the 

public lands of the United States[.]”  Id. at § 5.  Congress barred the lands returned to market 

from being “subject to or taken under any grants of lands for public works or improvements, or 

by any railroad company.”  Id.  

When some band members still had not received patents for their land selections, 

Congress enacted the 1875 Act.  See 18 Stat. 516.  The 1875 Act directed the Secretary of 

Interior to issue patents to 320 band members from the Little Traverse Bay area “for the 

selections found to have been made by them, but which were not . . . regularly reported and 

recognized by the Secretary of the Interior and the Commissioner of Indian Affairs[.]”  Id. at § 1.  

In addition to a provision allowing homestead entries by members of bands that lived near Sault 

Ste. Marie, the 1875 Act also gave bona fide settlers ninety days to make homestead entries.  See 

id at §§ 2-3.  Any lands that band members had not selected and that were not mainly valuable 

for pine timber were immediately available for homestead entry for one year, after which all 

other unselected and unsold lands were offered for sale at a minimum price of $2.50 per acre.  

See id at. § 1.  After this law, the federal government made no attempt to exclude non-Indians 

from the area the Tribe claims as a reservation.  (Ex. O, p. 416.) 
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In 1876, Congress amended the 1872 and 1875 Acts.  See 19 Stat 55.  Congress simply 

required the patents to be issued and opened the remainder of unselected and unpurchased lands 

not valuable mainly for pine timber for homestead entry.  See id.  This last homestead entry 

provision had no end date.  See id.  Like the 1855 Treaty itself, none of the 1870s Acts provided 

an opportunity for the bands themselves rather than their members to select or purchase land to 

be held in common. 

Tract books listing public lands that had been withdrawn from sale under the 1855 Treaty 

then indicated that the lands had been returned to market, expressly citing the 1872 and 1876 

Acts.  (Ex. D, p. 36; Ex. P, p. 1.)  The population in what would become Emmet and Charlevoix 

Counties quickly changed from majority Indian to majority non-Indian.  (Ex. Q, pp. 5-6.)  The 

change was so dramatic that United States Census records indicate that Indians as a percentage 

of the total population in each of those counties has not exceeded 5.7% since 1880.  (Ex. Q, pp. 

5-6 and Errata Statement.)  In the post-treaty period, the jurisdiction over local affairs also 

shifted to state and local government, while the Bureau of Indian Affairs ceased to recognize the 

bands as tribal governments.  (Ex. D, pp. 70-72.) 

The Reaffirmation Act 

The next century brought the members of the bands that signed the 1855 Treaty too many 

hardships to catalog, including significant land loss.  Yet the Anishinaabek strategy to avoid 

removal was successful.  The bands that signed the 1836 and 1855 Treaties and their descendants 

remained in Michigan in or near their ancestral homelands. 

In 1989, the Tribe started but did not pursue the Bureau of Indian Affairs’ (BIA) 

administrative acknowledgment process under 25 C.F.R. Part 83.  (Ex. S, p. 9.)  The Tribe then 

pursued a Congressional act establishing a governmental relationship.  A bill that would have 

“recognized” the Tribe in 1992 was not enacted.  See S. 3121, 102nd Cong. (1992).  The Tribe 
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was finally successful in 1994, when Congress passed S. 1357 as the Reaffirmation Act over 

strong dissenting views in the House committee that considered the bill and over BIA’s 

objection.  (Ex. R, pp. 11-30; Ex. S. pp. 9-10.) 

LEGAL TEST 

A party seeking partial summary judgment must demonstrate that “there is no genuine 

dispute as to any material fact and the movant is entitled to judgment as a matter of law” 

concerning the claims or defenses challenged.  Fed. R. Civ. P. 56(a).  A court reviews all the 

evidence in the record in the light most favorable to the nonmoving party.  See Matsushita Elec. 

Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).  A court may only enter summary 

judgment against the non-movant “after adequate time for discovery” and if the non-movant 

“fails to make a showing sufficient to establish the existence of an element essential to that 

party’s case and on which that party will bear the burden of proof at trial.”  Celotex Corp. v. 

Catrett, 477 U.S. 317, 322 (1986); see also Plott v. Gen. Motors Corp., Packard Elec. Div., 71 

F.3d 1190, 1195 (6th Cir. 1995).   

ARGUMENT 

I. When Congress enacted the Reaffirmation Act, it did not intend to change the effect 
of three laws enacted in the 1870s that opened lands to non-Indian settlement. 

The Reaffirmation Act, § 5(a), provides, “All rights and privileges of the Bands,[3] and 

their members thereof, which may have been abrogated or diminished before the date of the 

enactment of this Act are hereby reaffirmed.”  The Tribe contends that if the 1855 Treaty created 

a reservation in Article 1, Paragraphs Third and Fourth, and if the 1870s Acts diminished or 

                                                 
3 For simplicity’s sake, and because the Little River Band of Ottawa Indians is not a party to this 
action, this brief refers to the Tribe in connection with the statutory language.  See Reaffirmation 
Act, § 3(1) (defining “Bands”). 
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disestablished that reservation, § 5(a) must be read to nullify diminishment or disestablishment 

under the 1870s Acts.  As a result, the Tribe claims that diminishment or disestablishment cannot 

be a defense.  But Congress did not intend the Reaffirmation Act to alter the effect of any 

existing laws, including the effect of the 1870s Acts.  As two Congressional reports expressly 

said, the bill that became the Reaffirmation Act did not make any “changes in existing law.”  

(Ex. R, p. 9; Ex. S, p. 10.) 

A. The plain language of the Reaffirmation Act does not indicate that Congress 
considered, much less intended to change, the effect of the 1870s Acts. 

Statutory construction begins by examining the plain language of the statute to determine 

“whether the statutory text is plain and unambiguous.”  Carcieri v. Salazar, 555 U.S. 379, 387 

(2009).  If the text is plain and unambiguous, the courts “must apply the statute according to its 

terms.”  Id.  However, “a reviewing court should not confine itself to examining a particular 

statutory provision in isolation.  The meaning – or ambiguity – of certain words or phrases may 

only become evident when placed in context.”  Food & Drug Admin. v. Brown & Williamson 

Tobacco Corp., 529 U.S. 120, 132 (2000). 

1. The plain language of the Reaffirmation Act does not address the 
1870s Acts or restore a reservation under the 1855 Treaty. 

The Tribe purports to be advocating for a plain reading of the Reaffirmation Act when it 

focuses on the word “all” in § 5(a).  (PageID.3258-3259.)  However, there is no language 

anywhere in the Reaffirmation Act referring to the 1870s Acts.  Nor does the Reaffirmation Act 

state that it alters the effect of any statute.  This statute does not express any Congressional intent 

to nullify the effect of the 1870s Acts or any statute to restore a treaty reservation.   

For that matter, the Reaffirmation Act does not demonstrate why Congress would “wipe[] 

the slate clean of any diminishment question” for the Tribe when other bands that signed the 

1855 Treaty had been treated as if they had been terminated by BIA.  (PageID.3258.)  See Grand 
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Traverse Band of Ottawa & Chippewa Indians v. Office of U.S. Atty. for W. Div. of Michigan, 

369 F.3d 960, 962 (6th Cir. 2004).  The Tribe simply hopes that the court will construe 

Congressional silence to mean nullification or repeal, which it is not.  See Zuber v. Allen, 396 

U.S. 168, 185 (1969) (“Legislative silence is a poor beacon to follow in discerning the proper 

statutory route.”).  As the Supreme Court commented in Harrison v. PPG Indus., Inc., 446 U.S. 

578, 592 (1980), “In ascertaining the meaning of a statute, a court cannot, in the manner of 

Sherlock Holmes, pursue the theory of the dog that did not bark.”  Silence means that Congress 

did not act as the Tribe desires. 

2. Read in context, § 5(a) of the Reaffirmation Act does not restore a 
reservation diminished or disestablished under the 1870s Acts. 

By focusing on § 5(a) of the Reaffirmation Act, the Tribe violates the canon of 

construction that requires statutory language to be read in context.  See Food & Drug Admin., 

529 U.S. at 132.  Other provisions in the Reaffirmation Act shed light both on the problem 

Congress intended to fix and on the rights and privileges it was reaffirming, neither of which are 

connected to the 1870s Acts.   

The formal title to the Reaffirmation Act expressly states that the law is intended to 

“reaffirm and clarify” the “Federal relationship[]” with the Tribe as a “distinct federally 

recognized Indian tribe[.]”  Congress pointed directly to BIA’s failures to act on the Tribe’s 

requests for reorganization in 1935 and 1975 as root causes of the confusion that required that 

relationship to be reaffirmed.  See Reaffirmation Act, §§ 2(5) and (8).  The Tribe agrees that 

Congress enacted the Reaffirmation Act to correct the problems that flowed from the BIA’s 

failure to acknowledge its relationship with the federal government.  (PageID.3249-3250.)  The 

Tribe does not identify language in the Reaffirmation Act suggesting that any law was at fault for 

Case 1:15-cv-00850-PLM-PJG   ECF No. 335 filed 04/25/18   PageID.3662   Page 18 of 32



 
12 

making the federal government’s relationship with the Tribe uncertain.4  Congress itself did not 

imply a connection between laws it had enacted and BIA’s failures to recognize the Tribe.  See 

Reaffirmation Act, § 2.  If this Court were to stop reading the Reaffirmation Act at the end of 

§ 2, it would be clear that this law is not aimed at altering the effect of any statute. 

Continuing with the language in the Reaffirmation Act lays an even stronger foundation 

for understanding what Congress meant when it reaffirmed rights and privileges that “may” have 

been abrogated or diminished.  In § 4(a), Congress confirms its intent to reaffirm its relationship 

with the Tribe.  In Congress’s own words, reaffirming federal recognition means that “[a]ll the 

laws and regulations of the United States of general application to Indians or nations, tribes, or 

bands of Indians, including” the Indian Reorganization Act, that “are not inconsistent with any 

specific provision of this Act shall be applicable to the” Tribe and its members.  Reaffirmation 

Act, § 4(a).  In short, Congress ensured that neither BIA nor anyone else could deny the Tribe 

and its members the rights and privileges federal law accords to all other federally-recognized 

Indian tribes and their members.   

The Tribe argues that § 4(a) and § 5(a) of the Reaffirmation Act must be read to 

accomplish different goals, as if they are unrelated.  (PageID.3261.)  However, acts of Congress 

should “not be read as a series of unrelated and isolated provisions.”  Gustafson v. Alloyd Co., 

513 U.S. 561, 570 (1995).  Subsection 5(a) closely follows § 4(a) and must be understood to 

flow from the context established in the preceding sections that refer to the rights and privileges 

conferred by generally applicable laws concerning federally-recognized Indian tribes and their 

                                                 
4 Congressional findings are not dispositive of the legal questions of whether the 1855 Treaty 
created a reservation for the Tribe or whether the reservation was diminished or disestablished 
because interpreting the law is a judicial duty.  See Marbury v. Madison, 5 U.S. 137, 177 (1803) 
(“It is emphatically the province and duty of the judicial department to say what the law is.”). 
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members.  Given Congress’s findings, § 5(a) refers specifically to reaffirming those rights and 

privileges under generally applicable federal law that BIA may have abrogated or diminished by 

failing to recognize the Tribe.   

Subsection 5(a) is not designed to restore any treaty rights that may have been abrogated 

or diminished by Congress.  The 1855 Treaty is not a federal law of general application5 because 

it applies only to members of bands that signed the treaty, i.e., the bands the United States 

government incorrectly referred to as the “Ottawa and Chippewa Nation,” including members of 

their modern-day successors.  See, generally, Black’s Law Dictionary (10th ed. 2014) (defining 

“lex generalis” by contrasting a law of general application with a law “that affects only a 

particular person or a small group of people”).  Additionally, whatever effect the 1870s Acts had 

on the rights under the 1855 Treaty, Congress has the authority to abrogate treaty rights and the 

1870s Acts are evidence of Congressional action, not abrogation or diminishment of those rights 

by the BIA.  See United States v. Dion, 476 U.S. 734, 739-40 (1986) (recognizing Congressional 

authority to abrogate treaty rights, including in acts that disposed of lands within reservations).  

The 1870s Acts are simply outside the scope of what Congress intended § 5(a) to address.   

Moreover, Congress did not state in the Reaffirmation Act what rights the 1855 Treaty 

conferred or whether they were ever diminished or abrogated by statute, making it unlikely they 

were “reaffirmed.”  Subsection 5(b) also avoids answering those questions by preserving the 

legal and equitable claims that the Tribe had, without identifying or deciding the merits of any 

such claims.  Further, neither the services provided, nor the lands taken into trust pursuant to the 

Reaffirmation Act depend on the continuing existence of a reservation under the 1855 Treaty.  

                                                 
5 Nor are the 1870s Acts laws of general application related to tribes and their members because 
they apply only to members of the signatory bands, a restricted group.   
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See, e.g., Reaffirmation Act, § 4(b)(1) (authorizing services “without regard to the existence of a 

reservation or the location of the residence of any member on or near any Indian reservation”); § 

4(b)(2)(A) (establishing a service area larger than area described in 1855 Treaty); § 6(a) 

(mandatory trust in Emmet and Charlevoix counties, not merely area listed in the 1855 Treaty).   

Read together, these provisions show that Congress understood that it could achieve its 

narrow goal of reaffirming its governmental relationship with the Tribe without addressing other 

complex questions in the Reaffirmation Act.  Thus, if the 1855 Treaty created a reservation for 

the Tribe’s predecessor bands, and if the 1870s Acts diminished or disestablished that 

reservation, the Reaffirmation Act cannot be said to restore the reservation in the language of § 

5(a) “reaffirming” rights and privileges by nullifying the effect of the 1870s Acts. 

B. Legislative history demonstrates that the Reaffirmation Act made no changes in 
existing law, including the 1870s Acts.  

If the meaning of the Reaffirmation Act is not apparent in its plain language, then the 

court is free to consider its legislative history.  See Watt v. Alaska, 451 U.S. 259, 266 (1981).  In 

this case, the legislative history provides direct and clear evidence that the Reaffirmation Act 

does not have any effect on laws that existed in 1994, such as the 1870s Acts.   

1. Reports from both the Senate and House state that S. 1357 did not 
change existing law. 

The House and Senate committees that considered S. 1357, which was the Senate bill that 

became the Reaffirmation Act, both expressly stated that the bill would not change existing law.  

According to the Senate Indian Affairs Committee, “enactment of S. 1357 will not result in any 

changes in existing law.”  (Ex. R, p. 10.)  Likewise, the House Natural Resources Committee 

stated, “If enacted, S. 1357 would make no changes in existing law.”  (Ex. S, p. 9.)  These 

statements are consistent with the absence of language in the Reaffirmation Act and the absence 

of discussion in the legislative history suggesting that Congress intended to nullify the effect of 
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the 1870s Acts or other statutes.  Congress had no such intent.  

2. Reaffirming federal recognition was the primary purpose of the 
Reaffirmation Act and did not require changing existing law. 

Legislative history demonstrates that Congress was narrowly focused on clarifying the 

relationship between the Tribe and the federal government, not nullifying the effects of any 

statutes.  As Rep. Dale Kildee explained: 

. . . I use the words reaffirm and restore rather than recognize because historical 
documentation proves that these tribes have, in fact, had a formal government-to-
government relations with the United States from the time the Americans first 
entered the Great Lakes region to the present.  It is simply the legal status of that 
relationship that we seek to clarify through this legislation.    

This legislation merely seeks to confirm “in law” the legal status of these tribes, 
which has been continuously recognized “in fact” by other federally-recognized 
tribal governments, state and local governments, the Bureau of Indian Affairs and 
the Congress. 

Because of ties, it is appropriate and necessary for these tribes to seek 
reaffirmation of their political relationship with the federal government through 
this legislation rather than the federal acknowledgment process administered by 
the Bureau of Indian Affairs. 

Hearing on S. 1357 Before the S. Comm. on Indian Affairs, 103rd Cong. (Feb. 10, 1994) (Senate 

Hearing), available at 1994 WL 214090 (emphasis added).  Likewise, the testimony to Congress 

from tribal officials that the Tribe cites emphasizes recognizing the governmental relationship as 

the central purpose of the Reaffirmation Act.  (PageID.3264.)  Even the attorneys for the Tribe 

stressed that S. 1357 would resolve “the semantical debate over ‘recognition’ which the tribes 

and the BIA have engaged in” by “reaffirm[ing] the obvious fact of Ottawa’s continued existence 

as federally-recognized Indian tribes and clarif[ying] in law that which has plainly existed in 

fact.”  Hearing on S. 1357 Before the S. Comm. on Indian Affairs, 103rd Cong. (1994), available 

at 1994 WL 214092 (testimony of James A. Bransky and William J. Brooks of Michigan Indian 

Legal Services, Inc. on behalf of the Tribe).)   
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A governmental relationship does not depend on the existence of a treaty reservation – 

relationship and reservation are separate questions.  Congress has the power to maintain 

relationships with tribes that have no treaty reservation.  For example, the Pokagon Band of 

Potawatomi ceded their reservations in Michigan under the Treaty of Chicago, 7 Stat. 431 (Sept. 

26, 1833), supplementary article (Sept. 27, 1833), in the hope of avoiding removal.  For decades, 

the BIA failed to recognize the Pokagon Band in much the same way it failed to recognize the 

Tribe.  See Grand Traverse Band, 369 F.3d at 962.  Yet, Congress enacted a law re-establishing 

its relationship with the Pokagon Band on the very same day it passed the Reaffirmation Act.  

See An Act to Restore Federal Services to the Pokagon Band of Potawatomi Indians, Pub. L. No. 

103-323, 108 Stat. 2152 (Sept. 21, 1994).   

The Tribe does not cite a single piece of legislative history indicating that Congress 

intended to change any existing law when enacting the Reaffirmation Act, contrary to the 

express statements in the Senate and House committee reports concerning S. 1357.   

3. Had Congress intended to alter the effect of any statute, it would have 
done so expressly. 

The Tribe cites a number of statutes Congress enacted to restore a tribe it had statutorily 

terminated.  (PageID.3257.)  Each of those statutes have a section regarding the restoration of 

rights and privileges that expressly names the termination act being repealed and formally 

restores the rights lost under the termination act.  (Ex. T.)  The Tribe claims that Congress 

“spoke more broadly” in the Reaffirmation Act than in the restoration acts.  (PageID.3257.)  

However, the restoration acts demonstrate that Congress is not silent when it intends to alter the 

effect of a prior statute involving a tribe. 

For instance, § 3(b) of the Menominee Restoration Act, Pub. L. No. 93–197, 87 Stat. 770 

(Dec. 22, 1973), states, “The Act of June 17, 1954 (68 Stat. 250; 25 U.S.C. 891-902), as 
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amended, is hereby repealed and there are hereby reinstated all rights and privileges of the tribe 

or its members under Federal treaty, statute, or otherwise which may have been diminished or 

lost pursuant to such Act.”  (Emphasis added.)  This statutory text refers to repealing the act 

terminating the Menominee tribe at both the beginning and end of the provision, leaving no 

doubt about which act diminished the Menominee’s rights and privileges and that it was no 

longer in effect because it was repealed.   

Subsection 5(a) in the Reaffirmation Act does not refer to any act because Congress 

never enacted a statute terminating the Tribe.  If there were such a statute to nullify or alter, 

Congress would have followed the pattern set by the Menominee Restoration Act and other 

restoration acts and named that statute in § 5(a) of the Reaffirmation Act.  The fact that § 5(a) 

does not name a statute means that Congress was not nullifying the effect of any statute in that 

provision.  See also Bryan v. Itasca Cty., Minnesota, 426 U.S. 373, 381, 389 (1976) 

(commenting that legislative history would have discussed granting states taxing jurisdiction 

over reservation Indians if that had been Congress’s intent).   

4. The Tribe’s Article 5 argument is a red herring. 

In its largely unsupported statement of facts, the Tribe asserts that, in 1872, the 

Commissioner of Indian Affairs misinterpreted Article 5 of the 1855 Treaty to mean that the 

signatory bands had been dissolved.  (PageID.3247-3249.)  While Governor Snyder contends 

that statements from the case law on which the Tribe relies to make this argument are dicta, he 

agrees that Article 5 was not intended to dissolve the signatory bands.  The more important point 

is that the Tribe never argues that Congress enacted the 1870s Acts because of a 

misinterpretation of Article 5.  Article 5 is not the missing link that establishes a connection 

between Congress’s intent in the Reaffirmation Act to correct BIA’s failures to recognize the 

Tribe and its supposed intent to nullify the effects of the 1870s Acts.   
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The Tribe does not provide a single document demonstrating that Congress was aware of 

the executive branch’s interpretation of Article 5 in the 1870s or, if aware, that Congress passed 

the 1870s Acts based on the assumption that the bands had been dissolved.  To the contrary, the 

1870s Acts each referred directly to the “Ottawa and Chippewa Indians” and granted members 

rights to acquire property without suggesting that the relationship between the federal 

government and the bands had been altered or severed.  Additionally, Congress did not adopt the 

Tribe’s theory that BIA had misinterpreted Article 5 in its findings in the Reaffirmation Act 

concerning the BIA.  See Reaffirmation Act, §§ 2(5) and (8).  Thus, the Tribe’s statements 

concerning how Article 5 has been misinterpreted do not advance its argument in this motion. 

Moreover, Governor Snyder’s diminishment or disestablishment defense does not depend 

to any degree on the court holding that Article 5 of the 1855 Treaty, the 1870s Acts, or any other 

act of Congress dissolved the bands.  Assuming for the sake of argument that the 1855 Treaty 

created a reservation, it was entirely possible for Congress in the 1870s to intend for these bands 

to continue to exist while their members became landowners living among non-Indians on non-

reservation lands.  See Solem v. Bartlett, 465 U.S. 463, 468 (1984) (“members of Congress 

voting on the surplus land acts believed to a man that within a short time . . . the Indian tribes 

would enter traditional American society and the reservation system would cease to exist”).  

Embarking on a path toward “civilization” had been part of the bands’ well-known strategy to 

avoid removal.  As Agent Gilbert said at the 1855 Treaty Council, “The government is willing to 

take care of your property; but if you improve for the next twenty years as fast as you have 

during the last five, I [will] tell your great father that you can take care of it [the property] as well 

for yourselves, as he can for you.”  (Ex. H, p. 52.)   

C. The Tribe misapplies other canons of construction to make its argument. 

The Tribe misapplies other canons of construction to resolve the issue it raises 
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concerning Congressional intent to nullify the effects of the 1870s Acts. 

1. The Reaffirmation Act need not be read in pari materia with the 1870s 
Acts because they do not deal with the same subject. 

The Tribe argues that reading § 5(a) of the Reaffirmation Act in pari materia with the 

1870s Acts to harmonize their provisions requires nullifying any effect the 1870s Acts had on 

diminishing or disestablishing a reservation under the 1855 Treaty.  As the Sixth Circuit has 

explained, courts “are mindful that where two or more statutes deal with the same subject, they 

are to be read in pari materia and harmonized, if possible.”  Jones v. St. Louis-San Francisco Ry. 

Co., 728 F.2d 257, 262 (6th Cir. 1984) (internal citations omitted).  But the different aims of the 

Reaffirmation Act and the 1870s Acts mean that they do not “deal with the same subject.”  Id.; 

see, generally, Wachovia Bank v. Schmidt, 546 U.S. 303, 316-17 (2006) (examining the 

differences between statutes to conclude that they should not be read in pari materia). 

The Reaffirmation Act acknowledges a federal relationship with the Tribe and corrects 

the BIA’s failure to recognize that relationship.  The 1870s Acts are concerned with conveying 

lands in the public domain to non-Indians, regardless of whether the 1855 Treaty promised a 

reservation.  Nothing in the Reaffirmation Act conveys title to land owned by the United States 

to any individual, whether by selection, homestead entry, or purchase.  The 1870s Acts do not 

attempt to set-right a relationship between the bands and the federal government, provide a basis 

for the bands to obtain lands held in trust, or obligate the federal government to provide services.  

The 1870s Acts set the stage for non-Indians, not merely band members, to obtain lands.  There 

is no parallel purpose in the Reaffirmation Act to address non-Indians.  The different subjects in 

these acts are apparent and, because they were enacted more than a century apart, it makes little 

sense to read them together as a single law.  See Erlenbaugh v. United States, 409 U.S. 239, 244 

(1972) (reading statutes in pari materia “makes the most sense when the statutes were enacted 
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by the same legislative body at the same time”).   

2. The Tribe cannot use the rules of statutory construction to create a 
conflict between statutes. 

Even if the Reaffirmation Act and the 1870s Acts did deal with the same subject or were 

closer in time, the Tribe does not actually read the statutes in harmony.  The Tribe attempts to 

create an unresolvable conflict specifically to have this Court nullify any intent Congress had in 

the 1870s Acts to diminish or disestablish a reservation.  The canons of construction instruct 

courts to give effect to the meaning of statutes, not to nullify their effect.  See United States v. 

Menasche, 348 U.S. 528, 538–39 (1955) (discussing court’s duty to give effect to statutes).   

The way to harmonize these statutes when reading them together is to treat the 

Reaffirmation Act as the primary and controlling statute on whether the federal government 

maintains a relationship with the Tribe and to limit the effect of § 5(a) to rights and privileges 

under generally applicable laws that were abrogated or diminished by the BIA.  That reading 

does not require nullifying Congress’s intent when it enacted the 1870s Acts.  That interpretation 

is also consistent with Congress’s own instructions with how to interpret the Reaffirmation Act 

when it conflicts with another statute.  In § 4(a), Congress explains that the provisions of 

generally applicable federal law apply to the Tribe as long as they are “not inconsistent with any 

specific provision of this Act[.]”  But there is no language saying that the Reaffirmation Act 

must prevail over other specific laws, like the 1870s Acts.   

3. The Indian canons of construction cannot be used to create an 
ambiguity where none exists. 

The Tribe also returns to the oft-cited canon of construction that requires ambiguities to 

be resolved in favor of Indians in light of the federal government’s trust relationship with tribes.  

See McClanahan v. State Tax Comm’n of Arizona, 411 U.S. 164, 174 (1973).  But this canon of 

construction cannot alter the plain language of the Reaffirmation Act and its legislative history 

Case 1:15-cv-00850-PLM-PJG   ECF No. 335 filed 04/25/18   PageID.3671   Page 27 of 32



 
21 

that demonstrate that Congress did not intend to change any law because there is no ambiguity to 

resolve.  As the Supreme Court said in South Carolina v. Catawba Indian Tribe, Inc., 476 U.S. 

498, 506 (1986), “The canon of construction regarding the resolution of ambiguities in favor of 

Indians, however, does not permit reliance on ambiguities that do not exist; nor does it permit 

disregard of the clearly expressed intent of Congress.”  See also DeCoteau v. Dist. Cty. Court for 

Tenth Judicial Dist., 420 U.S. 425, 447 (1975) (“A canon of construction is not a license to 

disregard clear expressions of tribal and congressional intent.”). 

II. Congress’s plenary authority over matters involving Indian tribes does not extend 
beyond the authority to enact, amend, or repeal laws to include the power to 
“reaffirm.” 

The Tribe spends pages of its brief arguing that Congress has plenary authority over 

Indian tribes, but never explains that Congress exercises its plenary authority by legislating.  

(PageID.3254-3256.)  See United States v. Lara, 541 U.S. 193, 200 (2004) (The “Constitution 

grants Congress broad general powers to legislate in respect to Indian tribes, powers that we 

have consistently described as plenary and exclusive.”) (emphasis added, internal quote marks 

omitted).  The Tribe claims that Congress may simply declare it is “reaffirming” rights and 

privileges, leaving it to the Tribe to identify those rights and privileges, the statutes that 

abrogated or diminished them, and how those statutes should be altered or nullified to reaffirm 

those rights and privileges.  In other words, Congress need not exercise its legislative power 

because § 5(a) achieved everything the Tribe could ever want.  

Suffice it to say, Article 1 of the Constitution does not grant Congress or define a 

standalone power to “reaffirm.”  If Congress wants to change the law, it must do so by enacting 

new law, or amending or repealing the existing law.  See Patchak v. Zinke, 138 S. Ct. 897, 905 

(2018) (“[T]he legislative power is the power to make law . . . .”).  For instance, when Congress 
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decided that the Supreme Court had misinterpreted the scope of tribal criminal jurisdiction in the 

Indian Civil Rights Act, it amended 25 U.S.C. § 1301, the provision defining that jurisdiction.  

See Lara, 541 U.S. at 207 (enacting a new law made “all the difference” in allowing Congress to 

establish tribal jurisdictional rights).  Similarly, when Congress chooses to restore recognition to 

a tribe it had terminated, it enacts a law that repeals the termination act.  (Ex. T.)  

By focusing on plenary authority in the abstract, the Tribe avoids arguing that § 5(a) of 

the Reaffirmation Act amended or repealed the 1870s Acts by implication, an argument it cannot 

win.  Congress has not been silent when it has altered the 1870s Acts.  Both the 1875 and 1876 

Acts expressly state that they amend the earlier act(s), which they name.  But the Reaffirmation 

Act does not make even a passing mention of an intent to repeal or amend any prior law.  There 

are at least three other likely reasons that the Tribe does not argue that the Reaffirmation Act 

amends or repeals the 1870s Acts.   

First, the canons of construction disfavor repeals and amendments by implication, 

requiring Congress to act with the type of clear intent when it amends or repeals a statute that is 

missing from the Reaffirmation Act.  See Nat’l Ass’n of Home Builders v. Defs. of Wildlife, 551 

U.S. 644, 662-63 (2007); see id. at 664, n.8 (“[W]e have repeatedly recognized that implied 

amendments are no more favored than implied repeals.”).  Second, the Reaffirmation Act fails 

the test for repeal or amendment by implication because it is neither irreconcilable with the 

1870s Acts, nor does it cover the subject of or act as a substitute for the 1870s Acts.  See Branch 

v. Smith, 538 U.S. 254, 273 (2003) (describing when act may be repealed by implication).  The 

Reaffirmation Act and the 1870s Acts are easily reconciled as demonstrated in the section of this 

brief concerning reading them in pari materia.  Third, had the Reaffirmation Act repealed or 

amended the 1870s Acts, it could have clouded title or created significant questions concerning 
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every parcel of land that was properly acquired under the terms of those statutes.  Congress could 

not have wanted to sow chaos when it enacted the Reaffirmation Act.  

III. The Supreme Court’s test for diminishment or disestablishment of a reservation 
does not consider the intent of Congress more than a century after it enacts laws 
opening a reservation to non-Indian settlement.   

The Tribe argues that the three-part test for reservation diminishment or disestablishment 

does not apply in this case because “the text of the Reaffirmation Act offers controlling evidence 

of Congress’s intent concerning” the 1870s Acts.  (PageID.3268.)  The Tribe, however, 

misunderstands the Congressional intent the court must consider when determining whether 

Congress diminished or disestablished a reservation.  The relevant intent comes from the 42nd, 

43rd, and 44th Congresses that enacted the 1870s Acts, not the 103rd Congress when enacting the 

Reaffirmation Act.   

That focus on the historical sessions of Congress that enacted the laws that opened 

reservation lands to settlement is clear from the three-part test for diminishment or 

disestablishment.  See Solem, 465 U.S. at 470; see also, generally, Pittsburg & Midway Coal 

Min. Co. v. Yazzie, 909 F.2d 1387, 1400-09 (10th Cir. 1990) (extensive analysis of the effect of 

restoring lands to the public domain and looking at intent from a historical perspective).  The 

first part of the test looks at “the statutory language used to open the Indian lands,” which in this 

case appears in the 1870s Acts.  Solem, 465 U.S. at 470.  The second part of the test examines 

“events surrounding the passage of a surplus land act,” which again requires looking back into 

the 1870s.  Id. at 471.  Only the third part of the test considers “events that occurred after the 

passage of a surplus land act,” which looks at the 1870s forward in time.  Id.  Congress’s intent 

much later behind the Reaffirmation Act simply is not relevant to this analysis. 

The court would reach the same conclusion about which Congressional intent is relevant 

even in a case outside the reservation diminishment or disestablishment context.  See Edwards v. 
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Aguillard, 482 U.S. 578, 596 n.19 (1987) (In Establishment Clause case, explaining that the 

“Court has previously found the postenactment elucidation of the meaning of a statute to be of 

little relevance in determining the intent of the legislature contemporaneous to the passage of the 

statute.”).  A modern-day Congress’s only option to change the meaning of the 1870s Acts is to 

repeal or amend them, which Congress did not do in the Reaffirmation Act.  See Tax & 

Accounting Software Corp. v. United States, 301 F.3d 1254, 1266 (10th Cir. 2002) (In a lawsuit 

for a federal tax refund, explaining that “Congress cannot retroactively change the meaning and 

intent of previously enacted statutory language through the introduction of legislative history 

which purports to state what the original meaning of that statutory language was.  Congress must 

change the wording of the statute itself if it wishes to change the meaning of the statute.”)  

IV. This Court should deny this motion because it raises issues out of the necessary and 
logical sequence ordered in this case and discovery is ongoing.  

This Court’s bifurcation order spells out a logical sequence for the issues in this 

litigation.  (ECF No. 91.)  In the first (current) phase of the litigation, the court will decide 

whether the 1855 Treaty created a reservation and, if so, whether Congress subsequently 

diminished or disestablished the reservation.  (PageID.1357, 1370.)  The answers to both 

questions, but particularly the first question regarding whether the 1855 Treaty created a 

reservation, are essential to understanding whether it would even be possible for Congress to 

intend to restore a reservation by enacting the Reaffirmation Act.  The court has not answered 

either question yet, making this motion substantially premature.   

Additionally, the parties have not completed discovery.  (ECF No. 318.)  Regardless of 

the Tribe’s views on whether non-expert witness depositions may be valuable, the Governor has 

been planning additional written discovery and depositions on a broad array of topics relevant to 
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the Phase I issues.  As the declaration attached to this brief explains, the attorneys for the 

Governor are seeking written discovery and depositions that will relate, at least in part, to the 

legislative history of the Reaffirmation Act and any purported connection between a 

misinterpretation of Article 5 and the 1870s Acts.  (Ex. U.)  Without that discovery, a decision 

granting this motion is premature. 

CONCLUSION AND RELIEF REQUESTED 

For the foregoing reasons, Governor Snyder respectfully asks that the court deny this 

motion.  If the court grants the motion, he respectfully asks that the court not enter the Tribe’s 

proposed order (ECF No. 313) because it states, “The plain language of this Act states that any 

events that occurred before the 1994 Reaffirmation Act did not in any way abrogate or diminish 

those rights and privileges that the July 31, 1855 Treaty with the Ottawa and Chippewa, 11 Stat. 

621-629, may have guaranteed to the Tribe.”  (PageID.3369.)  That statement concerning 

abrogation or diminishment of the rights and privileges under the 1855 Treaty does not appear 

anywhere in the “plain language” of the Reaffirmation Act.   

Respectfully submitted,   
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