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____________________________________________________________________________________________________/

DEFENDANTS’ RESPONSE TO PLAINTIFF’S MOTION FOR PARTIAL SUMMARY
JUDGMENT

The Intervening Defendants, City of Petoskey, City of Harbor Springs, Charlevoix

County and Emmet County, by and through their attorneys, PLUNKETT COONEY, present

this Brief in Response to Plaintiff’s Motion for Partial Summary Judgment.

Introduction

The plaintiff apparently takes the position that Public Law 103-324, the 1994 Little

Traverse Bay Bands of Odawa Indians and the Little River Band of Ottawa Indians Act (“the

1994 Act”), does not create any rights that were not created by the 1855 Treaty. However,

the plaintiff argues the 1994 Act supersedes and invalidates any congressional action taken

between the ratification of the 1855 Treaty and the 1994 Act that abrogated or diminished

any rights created by the 1855 Treaty. The plaintiff states that it “does not ask the Court to

interpret the 1855 Treaty” (Brief in Support, p. 1) in its motion for Partial Summary

Judgment. Rather, the plaintiff seeks partial summary judgment “against the defendants’

Diminishment Defenses.” (Brief in Support, p. 25).

It is the Intervenors’ position that the 1855 Treaty did not create any reservations at

all. To the extent plaintiff is not asking the Court to interpret the 1855 Treaty that issue is

not before the Court. However, although plaintiff asserts it is only seeking summary
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judgment on the “diminishment defenses,” it seems to be arguing something more than

that. Specifically, it is arguing the 1994 Act superseded any other congressional action

taken between the ratification of the 1855 Treaty and the 1994 Act. Although the claim for

relief requests summary judgment on the “diminishment defenses,” the plaintiff argues in

the Brief in Support that the 1994 Act applies not only to diminishment but also to

disestablishment. (Brief in Support, p. 6). Thus, it is difficult to understand exactly what

plaintiff is seeking from the Court. To the extent that plaintiff is actually seeking summary

judgment on not only the issue of diminishment but also the issue of disestablishment, then

the meaning of the 1855 Treaty is directly in issue. Whether plaintiff is intentionally trying

to confuse the issue is difficult to determine. Plaintiff refers to the “diminishment”

affirmative defenses, but then quotes affirmative defenses that state the claimed

reservations were “revoked, diminished or disestablished.” (Brief in Support, p. 6). Since

plaintiff appears to include revocation and disestablishment in what it refers to as

“diminishment defenses,” the Intervenors will respond accordingly.

Argument

1. The “plain language” of the 1994 Act does not preclude the diminishment

defenses.

Plaintiff argues the 1994 Act “reaffirmed” “all rights and privileges” that may have

been “abrogated or diminished” prior to September 21, 1994. (Brief in Support, p. 8). That

is a significant overstatement of the 1994 Act. The plaintiff relies on Section 5(a) of the

1994 Act to support its position. That section is entitled “Reaffirmation of Rights” and

states:
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(a) IN GENERAL – All rights and privileges of the Bands, and their members thereof,

which may have been abrogated or diminished before the date of the enactment

of this Act are hereby reaffirmed.”

Plaintiff then argues “‘All’ means all, and the Reaffirmation Act reaffirmed all rights,

including every right the Tribe secured under the 1855 Treaty.” (Brief in Support, p. 14).

(Emphasis in original). What plaintiff ignores in making this argument is the Supreme

Court’s cautionary statement about construing the “plain meaning” of a statute: “The

definition of words in isolation, however, is not necessarily controlling in statutory

construction. A word in a statute may or may not extend to the outer limits of its

definitional possibilities. Interpretation of a word or phrase depends upon reading the

whole statutory text, considering the purpose and context of the statute, and

consulting any precedents or authorities that inform the analysis.” Dolan v. U.S. Postal Serv.,

546 U.S. 481, 486, 126 S. Ct. 1252, 163 L. Ed. 2d 1079 (2006). (Emphasis added). The Sixth

Circuit has cited this very language. Ford Motor Co. v. United States, 768 F.3d 580, 588–589

(6th Cir. 2014) (“Considered in this context, Ford's purpose comes more sharply into focus,

see Dolan v. U.S. Postal Serv., 546 U.S. 481, 486, 126 S.Ct. 1252, 163 L.Ed.2d 1079 (2006)

(“Interpretation of a word or phrase depends upon reading the whole statutory text,

considering the purpose and context of the statute, and consulting any precedents or

authorities that inform the analysis.”))

The Supreme Court has also recognized that words can appear to have a plain

meaning in a literal sense but can create absurd results if read out of context. “Frequently

words of general meaning are used in a statute, words broad enough to include an act in

question, and yet a consideration of the whole legislation, or of the circumstances
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surrounding its enactment, or of the absurd results which follow from giving such broad

meaning to the words, makes it unreasonable to believe that the legislator intended to

include the particular act.” Public Citizen v. Dept. of Justice, 491 U.S. 440, 454, 109 S.Ct. 2558,

105 L.Ed.2d 377 (1989). Moreover, the Supreme Court has also recognized: “The

meaning—or ambiguity—of certain words or phrases may only become evident when

placed in context.” Food and Drug Admin. v. Brown & Williamson Tobacco Corp., 529 U.S.

120, 132, 120 S.Ct. 1291, 146 L.Ed.2d 121 (2000)).

If the plaintiff’s argument were to be carried to its logical conclusion, then the 1994

Act abrogated every treaty the United States entered into with plaintiff’s predecessors (“all

means all”) – and restored to the successors of the signatories of the 1836 Treaty Indian or

aboriginal title to 14 million acres of land in Michigan. Since Congress has “nearly absolute”

plenary power over Indian affairs and “what Congress says goes,” (Brief in Support, p. 11),

this result is arguably within Congress’s authority. However, plaintiff does not push its

argument that far. Plaintiff only argues the 1994 Act “reaffirmed rights that the 1855

Treaty secured for the Tribe.” (Brief in Support, p. 1). But that argument is not based on the

“plain language” of the 1994 Act. The 1994 Act does not mention the 1855 Treaty, the 1836

Treaty or any of the “Opening Acts.” The 1994 Act mentions no limitation at all. So the

plaintiff’s argument is not based on the “plain language” of the 1994 Act but on plaintiff’s

interpretation of the congressional intent of the 1994 Act.

What this reaffirms is that context matters. Apparently even plaintiff would agree

that reading the literal language of the 1994 Act to abrogate the 1836 and 1855 Treaties

and restore Indian or aboriginal title to 14,000,000 acres of the State would be an absurd

result and not what Congress intended when it passed the 1994 Act. The question then is
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what the congressional intent behind the 1994 Act was. As the Supreme Court has

explained, the answer to this question “depends upon reading the whole statutory text,

considering the purpose and context of the statute, and consulting any precedents or

authorities that inform the analysis.” Dolan, supra, 546 U.S. at 486.

A review of the “whole statutory text” makes clear what even plaintiff acknowledges

is the purpose of the 1994 Act: to “officially reaffirm [the Tribe’s] relationship with the

federal government.” (Brief in Support, p. 4). The Preamble of the Act definitively

establishes the point:

“An Act To reaffirm and clarify the Federal relationships of the Little Traverse Bay

Bands of Odawa Indians and the Little River Band of Ottawa Indians to distinct federally

recognized Indian tribes, and for other purposes.”

The Act’s sponsor, Rep. Dale Kildee made the following statement regarding the

purpose of the 1994 Act:

Mr. Chairman, I use the words ‘reaffirm’ and ‘restore’ rather than ‘recognize’
because the historical documentation proves that these tribes have in fact,
had government-to-government relations with the United States from the
time Americans first entered the Great Lakes region to the present. It is
simply the legal status of that relationship that we seek to clarify
through this legislation.

140 Cong. Rec. H6715 (Daily Ed. Aug. 3, 1994). (Emphasis added).

In context, Section 5’s “Reaffirmation of Rights” must be understood to refer to

rights and privileges related to the government-to-government relationship between the

Tribes and the federal government. Plaintiff’s reading of the language is far too broad when

the purpose of the 1994 Act is considered. The is particularly evident with respect to the

issue of trust land. Section 6 of the 1994 Act addresses the issue of trust land. It states the

Secretary of the Interior has the authority to acquire real property in Emmet and
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Charlevoix Counties “for the benefit of the Little Traverse Bay Bands” and to accept

conveyance of real property “for the benefit of the Little Traverse Bay Bands” in those

counties if at the time of acceptance “there are no adverse legal claims on such property.”

Section 6(d) of the Act provides that such lands acquired or accepted by the Secretary

“shall be taken in the name of the United States in trust for the Bands and shall be a part of

the respective Bands’ reservation.”

Since the 1994 Act was passed the Secretary has published four notices announcing

the intent to take land into trust for the Tribe:

“On November 12, 1998, the Assistant Secretary—Indian Affairs decided to
accept approximately 152.8 acres, more or less, of land into trust for the
Little River Band of Ottawa Indians of Michigan . . .” Land Acquisitions; Little
River Band of Ottawa Indians of Michigan, 63 FR 64968-01.

“On August 27, 1999, the Assistant Secretary—Indian Affairs decided to
accept approximately 5 acres, more or less, of land into trust for the Little
Traverse Bay Bands of Odawa Indians . . .” Land Acquisitions; Little Traverse
Bay Bands of Odawa Indians of Michigan, 64 FR 48190-02.

“The Assistant Secretary—Indian Affairs, United States Department of the
Interior, made a final agency determination on August 21, 2000, that the
United States will accept . . . 80 acres, and the East ½ of the NW ¼ Section 36,
Township 36 North, Range 6 West, containing 80 acres, Michigan Meridian,
Emmet County, Michigan, in the name of the United States for the benefit of
the Little Traverse Bay Bands of Odawa Indians.” Notice of Intent To Take
Land in Trust for the Little Traverse Bay Band of Odawa Indians, 65 FR
63090-01.

“On July 18, 2003, the Assistant Secretary—Indian Affairs decided to accept
approximately 96 acres, more or less, of land into trust for the Little Traverse
Bay Bands of Odawa Indians of Michigan . . .” Land Acquisitions; Little
Traverse Bay Bands of Odawa Indians of Michigan, 68 FR 48934-02.

If plaintiff’s reading of the 1994 Act were given effect, Section 6 would be

completely superfluous. There would be no need to allow the Secretary to take land into

trust for the Tribe because, according to the Tribe, its claimed reservations have not been
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diminished or disestablished. Congress certainly saw the need for the Tribe to be given the

ability to build a land base, which is why Section 6 was included in the Act. The plaintiff’s

argument simply cannot be squared with the purpose and intent of the 1994 Act and must

be rejected.

2. The 1994 Act did not superseded or invalidate the acts of 1872, 1875

and 1876, as those acts carried out the terms of the 1855 Treaty.

The plaintiff’s more specific argument is that the 1994 Act superseded and

invalidated the “Opening Acts” of 1872, 1875 and 1876. (Brief in Support, p. 6). The

plaintiff has claimed it is not asking the Court to interpret the 1855 Treaty. That position is

very understandable, since the three statutes at issue cannot be understood without

reference to the 1855 Treaty. Plaintiff is essentially asking the Court to issue a ruling in a

vacuum. When one considers the relief plaintiff is seeking such a position is completely

inappropriate.

The 1855 Treaty withdrew from public sale certain tracts of public land in Michigan

for a limited period of time in order to allow individual tribal members to make selections

of either 80 or 40 acres. The size of the individual selection was dependent on whether the

individual was a “head of a family,” a “family of orphan children,” a “single person” or a

“single orphan child under twenty-one years of age.” (Treaty With the Ottawa and

Chippewa, 1855, Art. 1). The Treaty then states:

All the land embraced within the tracts hereinbefore described, that shall not
have been appropriated or selected within five years shall remain the
property of the United States, and the same shall thereafter, for the further
term of five years, be subject to entry in the usual manner and at the same
rate per acre, as other adjacent public lands are then held, by Indians only;
and all lands, so purchased by Indians, shall be sold without restriction, and
certificates and patents shall be issued for the same in the usual form as in
ordinary cases; and all lands remaining unappropriated by or unsold to the
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Indians after the expiration of the last-mentioned term, may be sold or
disposed of by the United States as in the case of all other public lands.

(Id.) (Emphasis added). Simply stated, the United States withdrew public lands from sale

for five years to allow tribal members to select, at no cost, individual parcels. Then for

another five years only tribal members could purchase the unselected public lands at the

established price. After this ten year period expired all public lands not selected by or sold

to tribal members could be sold or disposed of by the United States “as in the case of all

other public land.”

The three statutes plaintiff seeks to invalidate do no more than carry out the terms

of the 1855 Treaty by returning the previously withdrawn public lands to public sale. It is

disingenuous at best for plaintiff to argue that what it characterizes as the defendants’

diminishment defenses should be dismissed because they are based on those three statutes

while at the same time attempting to divorce those statutes from the 1855 Treaty that

caused their creation. The Intervenors are not asserting those three statutes – on their own

terms – diminish or disestablish a reservation. Rather, those three statutes carry out the

terms of the 1855 Treaty and they cannot be considered apart from that Treaty. Therefore,

plaintiff’s motion must be denied.

3. The 1994 Act did not negate the application of Solem v. Bartlett.

Plaintiff argues the 1994 Act forecloses application of the Supreme Court’s decision

in Solem v. Bartlett, 465 U.S. 463, 104 S. Ct. 1161, 79 L. Ed. 2d 443 (1984). (Brief in Support,

p. 21). Plaintiff argues the 1994 Act “renders the Solem test unnecessary” because the 1994

Act “obviates the need for any diminishment analysis between 1855 and 1994.” (Id. at 22).

The plaintiff also asserts the disturbing notion that the “focus is on interpreting the
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opening act – not the treaty.” (Id. at 21). The plaintiff offers no citation of authority for this

startling proposition.

This entire argument is a logical fallacy. The essence of this argument is that the

“opening acts” have to be considered as the basis for the diminishment defenses without

any reference to the 1855 Treaty they were created to execute; that the 1994 Act

superseded the “opening acts;” and therefore the diminishment defenses are invalid. The

fallacy, of course, is that the opening acts are to be considered without reference to the

1855 Treaty. The reason plaintiff cites no authority for the proposition that the “focus is on

interpreting the opening act – not the treaty,” is because no such authority exists. The

treaty establishes the rights of the parties that entered into it. When the “opening acts” did

no more than carry out the terms of the treaty the treaty must obviously be considered.

To make this point more clearly, contrast this situation with the one the Supreme

Court addressed in DeCoteau v. Dist. County Court for Tenth Judicial Dist., 420 U.S. 425, 95 S.

Ct. 1082, 43 L. Ed. 2d 300 (1975), where the Court addressed the issue of “whether the

Lake Traverse Indian Reservation in South Dakota, created by an 1867 treaty between the

United States and the Sisseton and Wahpeton bands of Sioux Indians, was terminated and

returned to the public domain, by the Act of March 3, 1891, c. 543, 26 Stat. 1035.” Id. at 426

– 427. The 1867 Treaty explicitly created “the following-described lands as a permanent

reservation, viz., . . .” 15 Stat. 505, Article 3. See DeCoteau, 420 U.S. at 431 (“The treaty

granted the tribe a permanent reservation in the Lake Traverse area, and provided for

tribal self-government under the supervision of federal agents.”) The United States

subsequently began negotiations with the Tribes to purchase outright unallotted lands. As

passed by the Congress, the 1891 Act recited and ratified the 1889 Agreement with the
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tribe and appropriated $2,203,000 to pay the tribe for the ceded land and to make good the

tribe's ‘loyal scout’ claim. § 27, 26 Stat. 1038. The Act further provided that the 160-acre

allotments were to be effected ‘as soon as practicable,’ pursuant to the terms of the General

Allotment Act. Finally, the Act provided that upon payment of the per capita purchase

moneys to the tribe, and the completion of the enlarged allotment process, ‘the lands by

said agreement ceded, sold, relinquished, and conveyed to the United States' shall be

opened ‘only to entry and settlement (at $2.50 per acre) under the homestead and townsite

laws of the United States, excepting the sixteenth and thirty-sixth sections of said lands,

which shall be reserved for common school purposes, and be subject to the laws of the

State wherein located,’ § 30, 26 Stat. 1039. DeCoteau, 420 U.S. at 441–442. On April 11,

1892, President Harrison declared open for settlement all ‘of the lands embraced in said

reservation, saving and excepting the lands reserved for and allotted to said Indians.

Proclamation of the President, Apr. 11, 1892, 27 Stat. 1017.

The Supreme Court acknowledged “we have stressed that reservation status may

survive the mere opening of a reservation to settlement, even when the moneys paid for

the land by the settlers are placed in trust by the Government for the Indians' benefit.”

DeCoteau, 420 U.S. at 444. However, the Court held “in this case, ‘the face of the Act,’ and its

‘surrounding circumstances' and ‘legislative history,’ all point unmistakably to the

conclusion that the Lake Traverse Reservation was terminated in 1891.” Id. at 445. In

DeCoteau the Court looked to the “opening act” because it alone was the basis upon which

the diminishment or disestablishment existed. The 1867 Treaty had unambiguously

created a permanent reservation. There was no reason to look to the treaty on the issue of
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disestablishment because everyone agreed the treaty created the reservation it did not

disestablish it.

In Solem there was no treaty at all. The Treaty of Fort Laramie of 1868 created the

Great Sioux Reservation. 15 Stat. 635. Subsequent actions in the 1870s and 1880s broke

this reservation up into several smaller reservations. The Cheyenne River Sioux

Reservation was established by Congress in the Act of March 2, 1889, ch. 405, § 4, 25 Stat.

889. Solem, 465 U.S. at 465. On May 29, 1908, Congress opened for a portion of the

reservation for settlement. Id. This was one of a series of surplus land acts Congress passed

at the turn of the century “to force Indians onto individual allotments carved out of

reservations and to open up unallotted lands for non-Indian settlement.” Id. at 466–467.

“Unfortunately, the surplus land acts themselves seldom detail whether opened lands

retained reservation status or were divested of all Indian interests. When the surplus land

acts were passed, the distinction seemed unimportant.” Id. at 468. The Supreme Court then

stated: “The effect of any given surplus land act depends on the language of the act and the

circumstances underlying its passage.” Id. at 469. (Footnote omitted).

Bringing this full circle, plaintiff is arguing: (1) the defendants’ diminishment and

disestablishment defenses are based on the “opening acts” of the 1870s; (2) the “opening

acts” at issue must be considered with no reference to the 1855 Treaty; (3) the 1994 Act (in

plaintiff’s world view) superseded the opening acts and reaffirmed all previous rights; and

therefore (4) the defendants cannot, as a matter of law, assert the defenses of

diminishment or disestablishment.

The flaws in the plaintiff’s argument are legion. First, unlike the situation in either

DeCoteau or Solem there was no clear creation of a reservation. It is the Intervenors
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position that a permanent reservation was never created by the 1855 Treaty. Second,

because the 1855 Treaty did not create a reservation the acts of the 1970s did not open a

reservation for settlement. Rather, they were passed to carry out the terms of the 1855

Treaty by returning public land to public sale and opening it for settlement after it had

been temporarily withdrawn from public sale – and closed to settlement – so individual

tribal members could make selections and then purchase the public land. Third, since the

three statutes enacted in the 1870s carry out the terms of the 1855 Treaty, they cannot be

considered apart from the Treaty. Fourth, the 1994 Act has no application whatsoever to

whether a reservation was created, and if created whether it was diminished or

disestablished. The 1994 Act, as discussed above, reaffirmed a government-to-government

relationship between the Tribe and the federal government and its terms must be

understood in that context. Section 5 of the 1994 Act reaffirms rights and privileges

associated with that relationship. Section 5 has nothing to do with land or reservations. If

Section 5 did apply to land or reservations there would have been no need to include

Section 6.

The plaintiff’s motion is a thinly veiled attempt to have the Court rule in plaintiff’s

favor on the merits under the guise of seeking dismissal of affirmative defenses. If the Court

grants this motion the plaintiff will then move for summary judgment on the basis the

defendants have been foreclosed from challenging the very existence of a claimed

reservation. The Court must recognize the attempt for what it is and reject it.
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RELIEF REQUESTED

The Intervening Defendants City of Petoskey, City of Harbor Springs, Charlevoix

County and Emmet County, respectfully request the Court deny the plaintiff’s motion for

partial summary judgment.

Respectfully submitted,

DATED: April 25, 2018 PLUNKETT COONEY

BY:__ /s/Michael S. Bogren ____________________
Michael S. Bogren (P34835)
Attorney for Defendants

BUSINESS ADDRESS:
950 Trade Centre Way, Suite 310
Kalamazoo, Michigan 49002
(269-226-8822)
mbogren@plunkettcooney.com
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