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 Maria Aprile Sawczuk (“Trustee”), solely in her capacity as Trustee of the Liquidating 

Trust of Money Centers of America, Inc. (“MCA”) and Check Holdings LLC (“Check Holdings”), 

submits this reply brief in support of her appeal of the opinion of the United States Bankruptcy 

Court for the District of Delaware (“Bankruptcy Court”) dated February 28, 2017. 

Introduction 

 Section 106(a) of the Bankruptcy Code abrogates sovereign immunity for all 

“governmental units.” 11 U.S.C. § 106(a). This appeal involves one core question: does the 

definition of “governmental unit” in 11 U.S.C. § 101(27) – which includes the United States, states, 

municipalities, foreign states, and any “other foreign or domestic government” – cover Indian 

tribes. As the Trustee’s opening brief explained, the answer to that question is yes. The Supreme 

Court has made clear that Congress need not use “magic words” to abrogate sovereign immunity, 

and in the context of the Bankruptcy Code, “other . . . domestic government” unequivocally and 

necessarily includes Indian tribes; indeed, there’s nothing else the phrase could be referring to. 

Appellees do not explain why the words “other . . . domestic government”– both on their 

face and in the context of the Bankruptcy Code – do not encompass Indian tribes. Instead, they 

argue that Congress cannot abrogate tribal immunity unless it uses the words “Indian tribe(s),” and 

cite several recent cases (which reject earlier appellate authority) supporting this “bright line rule.” 

Quapaw Br. at 7. As explained below, these cases are non-binding and incorrect, and there is no 

reason for this Court to repeat their mistakes. Supreme Court authority establishes that the relevant 

Bankruptcy Code provisions unequivocally abrogate tribal sovereign immunity and the 

Bankruptcy Court’s ruling to the contrary should be reversed. 
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I. Congress Need Not Use the Words “Indian Tribes” to Abrogate Tribal Immunity. 

 The Supreme Court has made clear that: 

Congress need not state its intent [to abrogate sovereign immunity] in any particular 
way. We have never required that Congress use magic words. To the contrary, we 
have observed that sovereign immunity canon “is a tool for interpreting the law” 
and that it does not “displac[e] the other traditional tools of statutory construction.” 
What we thus require is that the scope of Congress’ waiver be clearly discernable 
from the statutory text in light of traditional interpretive tools. 
 

F.A.A. v. Cooper, 566 U.S. 284, 291 (2012) (quoting Richlin Sec. Serv. Co. v. Chertoff, 553 U.S. 

571, 589 (2008)).  

Appellees dismiss this admonition against requiring “magic words” (which is exactly what 

their position does) by pointing out that Cooper involved federal, not tribal, sovereign immunity. 

Quapaw Br. at 14-15. But Appellees do not, and cannot, cite any authority suggesting that 

distinction matters for these purposes. To the contrary, a primary case Appellees cite (which is 

otherwise not applicable, as discussed below) recognizes that in evaluating whether a statute 

abrogates tribal immunity, “the same standard applies in determining whether Congress has 

abolished federal or state governments’ protection from suit.” Fla. Paraplegic Ass’n, Inc. v. 

Miccosukee Tribe of Indians of Fla., 166 F.3d 1126, 1131 (11th Cir. 1999).  

The Supreme Court made the same point earlier this year, stating “[t]here is no reason to 

depart from the[] general rules” or “general principles” of sovereign immunity “in the context of 

tribal immunity.” Lewis v. Clarke, 137 S. Ct. 1285, 1291 (2017). The Court thus reversed the 

Connecticut Supreme Court for extending immunity to a tribal employee sued in his personal 

capacity for causing a car wreck on the job: 

In ruling that Clarke was immune from this suit solely because he was acting within 
the scope of his employment, the court extended sovereign immunity for tribal 
employees beyond what common-law sovereign immunity principles would 
recognize for either state or federal employees. The protection offered by tribal 
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sovereign immunity here is no broader than the protection offered by state or federal 
sovereign immunity.  
 

Id. at 1291-92.1  Indeed, the Supreme Court has indicated that to the extent tribal immunity differs 

from federal or state immunity, it is narrower, not broader. See Three Affiliated Tribes of the Ft. 

Berthold Reservation v. Wold Eng’g, P.C., 476 U.S. 877, 891 (1986) (“Of course, because of the 

peculiar ‘quasi-sovereign’ status of the Indian tribes, the Tribe’s immunity is not congruent with 

that which the Federal Government, or the States, enjoy.”). That is particularly true with respect 

to the kind of commercial activities involved here. Even the Justices who have sustained such 

immunity (on a bare 5-4 majority) acknowledge that tribal immunity “developed almost by 

accident” and “[t]here are reasons to doubt the wisdom of perpetuating the doctrine.” Kiowa Tribe 

of Okla. v. Manuf. Tech., Inc., 523 U.S. 751, 756 (1998).2 

 Appellees also try to justify their “bright line rule” by emphasizing that “‘there is not one 

example in all of history where the Supreme Court has found that Congress intended to abrogate 

tribal sovereign immunity without expressly mentioning Indian tribes.’” Quapaw Br. at 15 

(quoting Buchwald Cap. Advisors, LLC v. Papas (In re Greektown Holdings, LLC), 532 B.R. 680, 

697 (E.D. Mich. 2015)). The other cases Appellees want this Court to follow make the same point. 

                                                 
1  Appellees also try to distinguish Cooper because it supposedly involved a dispute about 
the “scope” or “extent” of an immunity waiver, not whether “there was a waiver at all.” See 
Quapaw Br. at 14-15. That is a distinction without a difference. This case too involves a dispute 
over the “scope” of an immunity waiver: does the clear abrogation in Bankruptcy Code § 106(a) 
extend to Indian tribes. And asking whether a sovereign is immune from suits seeking a certain 
kind of damages (as was the case in Cooper) is a dispute about the existence of immunity on the 
disputed claims. Cooper’s rejection of a “magic words” approach to immunity applies here.  
2  Contrary to Appellees’ argument, this case does not require application of the “‘Indian 
canons of construction,’” which call for liberal construction of statutes “‘in favor of the Indians.’” 
Quapaw Br. at 6 (quoting Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985)). As 
Montana makes clear, those “canons” apply to construction of “Indian laws,” such as the Indian 
Mineral Leasing Act, which was at issue in that case. Id. This case, of course, requires construction 
of the Bankruptcy Code, which is not an “Indian law.” 
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See Bucher v. Dakota Fin. Corp. (In re Whitaker), 474 B.R. 687, 695 (B.A.P. 8th Cir. 2012); 

Subranni v. Navajo Times Publishing Co. (In re Star Group Comm’s, Inc.), 568 B.R. 616, 624 

(Bankr. D. N.J. 2016). But that argument doesn’t prove anything because the Supreme Court 

simply has not faced a case involving tribal immunity under a statute that did not use the words 

“Indian tribe.” And in the cases it has faced, the Court has not suggested that abrogation of tribal 

immunity requires the words “Indian tribe.” This Court should thus analyze the relevant 

Bankruptcy Code provisions pursuant to the Supreme Court’s general rule: abrogating sovereign 

immunity requires an “unmistakable statutory expression of congressional intent” but not any 

“particular” or “magic words.” As shown below, application of that rule here requires abrogation.   

II. The Phrase “Other . . . Domestic Government” in Bankruptcy Code Section 106(a) 
Unequivocally Includes Indian Tribes. 

 
The only court of appeals to address the issue found that the Bankruptcy Code abrogates 

tribal immunity:  

It is clear from the face of §§ 106(a) and 101(27) that Congress did intend to 
abrogate the sovereign immunity of all “foreign and domestic governments.” . . . 
Indian tribes are certainly governments [which] [t]he Supreme Court has 
recognized [as] ‘“domestic dependent nations’ that exercise inherent sovereign 
authority over their members and territories.’” . . . So the category ‘Indian tribes’ 
is simply a specific member of the group of domestic governments, the immunity 
of which Congress intended to abrogate. 
 

 Krystal Energy Co. v. Navajo Nation, 357 F.3d 1055, 1057 (9th Cir. 2004), cert. denied, 543 U.S. 

871 (2004) (quoting Okla Tax Comm’n v. Citizen Band Potawatomi Indian Tribe of Okla., 498 

U.S. 505, 509 (1991)).   

Appellees do not dispute that Indian tribes are “domestic” and “governments.” Indeed, 

Justice Sotomayor’s concurring opinion in Michigan v. Bay Mills Indian Community directly stated 

that “Tribes are domestic governments.” 134 S.Ct. 2024, 2041-42 (2014). Why, then, is the phrase 

“other . . . domestic government” in § 101(27) insufficient to reach them? The Trustee explained 
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that neither the Bankruptcy Court nor the cases it relied on answer that fundamental question. See 

Trustee Br. at 9.  

Appellees say the cases they favor do answer that question, and as supposed proof, offer a 

long quote from In re Whitaker, which parses language from a nineteenth century Supreme Court 

decision, Cherokee Nation v. Georgia, 30 U.S. 1 (1831). Quapaw Br. at 11. But all the Whitaker 

quote does is explain that Indian tribes are neither “foreign governments” nor “domestic state[s]” 

(which is why Cherokee Nation dubbed them “domestic dependent nations”). The quote does not 

explain why the phrase “other domestic government” – which was not at issue Cherokee Nation – 

does not encompass Indian tribes.  

Appellees also ask the Court to disregard Justice Sotomayor’s Bay Mills language 

(deeming Indian tribes “domestic governments”) because that wasn’t a bankruptcy case; they also 

say using her words to support an abrogation of immunity here would be a “disservice” to the 

Justice’s “broader discussion” supporting tribal immunity. Quapaw Br. at 11-12 n.11. But even 

though Bay Mills was not a bankruptcy case and Justice Sotomayor was otherwise opining in favor 

of tribal immunity, her statement still demonstrates that Indian tribes can be fairly and accurately 

described as “domestic governments,” which is the only question at issue here. 

Appellees also say the Krystal Energy approach improperly finds “waiver by implication” 

or “inference.” Quapaw Br. at 8, 12. This argument was meticulously debunked in Russell v. Fort 

McDowell Yavapai Nation (In re Russell), 293 B.R. 34 (D. Ariz. 2003). As Russell explains, the 

Supreme Court’s warning against “implying” sovereign immunity waiver (in Santa Clara Pueblo 

v. Martinez, 436 U.S. 49, 58-59 (1978)) simply means that “sovereign immunity cannot be implied 

in the same way a right of action might be implied even when the statutory language is silent on 

the subject.” Russell, 293 B.R. at 39. That is not what Krystal Energy did: 
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 [T]here can be no argument that application of § 106(a) to tribes would be to imply 
an abrogation of sovereign immunity because the language of § 106(a) is quite 
express. To apply § 106 to tribes would not be ‘to impute or impose’ a legal right 
or obligation on which the statute is silent but is merely to apply the express words 
of the statute. 
 

 Id. at 39. Rather than “implying” or even “inferring,” a waiver of tribal immunity, the Krystal 

Energy approach involved the “altogether different process [of] deduction,” which is perfectly 

appropriate:  “Sovereign immunity is abrogated as to all domestic governments. Indian tribes are 

domestic governments. Hence, sovereign immunity is abrogated as to Indian tribes.” Id. at 40.   

 Contrasting this case with those where courts have correctly refused to “imply” or “infer” 

sovereign immunity further illustrates the point. In Santa Clara Pueblo v. Martinez, 436 U.S. 49 

(1978), for instance, the Supreme Court addressed 25 U.S.C. § 1302, which made the writ of 

habeas corpus available “to test the legality of [a person’s] detention by order of an Indian tribe.” 

Martinez, 436 U.S. at 58. The Court found that narrowly tailored right to relief did not support a 

broad abrogation of immunity from “civil suits for equitable relief against the tribe,” emphasizing 

that because “the respondent in a habeas corpus action in the individual custodian of the prisoner 

. . . § 1303 can hardly be read as a general waiver of the tribe’s sovereign immunity.”  Id. at 59. 

Similarly, in Florida Paraplegic, plaintiff asked the court to imply a tribal immunity waiver into 

the ADA solely because the statute (borrowing from Title II of the Civil Rights Act of 1964) allows 

“a civil action for preventative relief . . . by the person aggrieved.” 166 F.3d at 1131-32 (quoting 

42 U.S.C. § 2000a-3(a)). Like the statute in Martinez, the ADA said nothing about sovereign 

immunity – plaintiff wanted the court to imply a waiver from the mere existence of an otherwise 

broad civil remedy. See also, e.g., Bassett v. Mashantucket Pequot Tribe, 204 F.3d 343, 357 (2d 

Cir. 2000) (same with respect to Copyright Act). Here, by contrast, the Bankruptcy Code expressly 
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abrogates sovereign immunity for all “governmental units,” the definition of which plainly 

encompasses Indian tribes. No inference or implication is required. 

The Trustee’s opening brief made two additional arguments, neither of which Appellees 

refute. First, the Trustee explained how when read together, sections 106(a) and 106(c) of the 

Bankruptcy Code reflect Congress’s unambiguous intent to make the waiver of sovereign 

immunity in § 106(a) applicable to the full range of “governmental units” that could assert 

immunity in the first place. See Trustee Br. at 9-10. See also Krystal Energy, 357 F.3d at 1058 

(“Congress . . . need not make its intent to abrogate ‘unmistakably clear’ in a single section of a 

statute.”). Appellees do not respond to that argument at all. 

Second, the Trustee explained that “other . . . domestic government” must include Indian 

tribes because there’s nothing else it could be referring to; the Bankruptcy Court’s decision thus 

violated the “cardinal principle of statutory construction” against rendering statutory language 

“superfluous.” TRW, Inc. v. Andrews, 534 U.S. 19, 31 (2001). Appellees’ first response is, in 

essence, to declare this argument not credible: if Congress wanted to abrogate immunity for Indian 

tribes, Appellees say, “‘why not just mention them by their specific name.’” Quapaw Br. at 14 

(quoting Greektown, 532 B.R. at 697). But as explained in Section I above, Congress need not 

state its intent to abrogate “in any particular way.” Cooper, 566 U.S. at 291. The fact that Congress 

could have used more precise language does not end the inquiry or foreclose application of other 

canons of statutory construction in addition to the sovereign immunity canon, including the 

principal against rendering language superfluous. 

  Appellees also argue that their approach would not render “other . . . domestic 

government” superfluous because it could include “many types of domestic governments not 

expressly identified, including . . . towns, townships, villages, boroughs, counties, and parishes.” 
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Quapaw Br. at 14. But those entities are either synonymous with or subdivisions of the 

governmental units specifically listed § 101(27): “United States, State, Commonwealth; District; 

Territory; municipality.” The absence of any plausible alternative meaning for “other . . . domestic 

government” supports reversal of the Bankruptcy Court. See Russell, 293 B.R. at 41. 

III. Quapaw Fully Waived Any Sovereign Immunity by Filing its Adversary Complaint 
and Proof of Claim. 

 
 Quapaw filed a proof of claim and adversary complaint against Check Holdings. The 

Bankruptcy Court found these filings did not effect a waiver of Quapaw’s sovereign immunity 

except insofar as gave rise to a potential claim for equitable recoupment (which, by its nature, 

could not exceed the amount of Quapaw’s proof of claim). See Quapaw Adv. D.I. 114 at 36. The 

Bankruptcy Court then found that application of the test for equitable recoupment raises factual 

issues, which it reserved for trial. Id.  

The Trustee made two arguments based on these findings: 

 Quapaw’s adversary complaint and proof of claim effected a waiver of Quapaw’s tribal 
immunity under § 106(b) of the Bankruptcy Code, which provides that if a “governmental 
unit” files a proof of claim, it waives sovereign immunity with respect to claims that arise 
out of “the same transaction and occurrence” as the proof of claim. The Trustee recognized 
that this argument turned on the same issue – whether Indian tribes are “governmental 
units” as defined by Bankruptcy Code § 101(27) – as the § 106(a) abrogation argument 
discussed in sections I and II above. 
 

 Even if Quapaw did not qualify as a “governmental unit” under the Bankruptcy Code, § 
106(b) “merely codifie[d] an existing equitable circumstance” under which sovereigns can 
waive immunity by participating in a bankruptcy. Consequently, the Bankruptcy Court 
erred by limiting the Trustee to a potential recoupment claim; instead, the Trustee should 
have been permitted to pursue any claims arising out of the “same transaction and 
occurrence” as Quapaw’s claim, even if it results in an affirmative recovery for the Trustee. 

 
Trustee Br. at 12-16. 
 
 In response to the first argument, Quapaw acknowledges that if this Court reverses the 

Bankruptcy Court on its reading of § 101(27), then immunity would be abrogated to the full extent 
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of the Trustee’s claim. Quapaw Br. at 16 n.13. Quapaw does not respond to the Trustee’s second 

at all. Instead, it says the Trustee “argues the incorrect standard for determining whether a claim 

is for recoupment,” and spends two pages purporting to apply the recoupment test to the facts at 

hand. Id. at 16-18. But the Trustee did not attempt to apply the recoupment standard; as Quapaw 

recognizes, the Bankruptcy Court reserved that issue for trial, so the Trustee did not raise it here 

and it should not be decided on this appeal. Rather, the Trustee argued that the Bankruptcy Court 

improperly limited her counterclaim to recoupment when, under both § 106(b) and common law, 

a sovereign that “avails itself of the federal courts to protect a claim . . . waive[s] [its] immunity 

with respect to that claim in toto,” including as to “compulsory counterclaims, even though they 

could require affirmative recovery.” Arecibo Cmty. Health Care, Inc. v. Puerto Rico, 270 F.3d 17, 

28 (1st Cir. 2001). Quapaw’s failure to respond to that argument confirms that it is correct.  

Conclusion 

 For the foregoing reasons, as well as those stated in the Trustee’s opening brief, the 

Bankruptcy Court’s opinion and order granting Thunderbird’s motion to dismiss and granting 

Quapaw’s motion to dismiss in part should be reversed. The Trustee’s adversary case against 

Thunderbird and her Counterclaims against Quapaw should be reinstated and remanded for 

litigation on the merits in the Bankruptcy Court. 

 

 

[Remainder of Page Intentionally Left Blank] 
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