
IN THE UNITED STATES DISTRICT COURT  
 

FOR THE DISTRICT OF NEW MEXICO 
 
 

DAMIAN GARCIA, 
Petitioner 
 
vs.        1:17-cv-00691-MCA-KRS  
      
TODD GEISEN, CAPTAIN/WARDEN 
Bureau of Indian Affairs, Office of Justice Services,  
Division of Corrections 
 
And 
 
ROBERT B. CORIZ, Governor, Kewa Pueblo,  
Individual and Official Capacity, and 
ESQUIPULA TENORIO, Lieutenant Governor, Kewa Pueblo,  
Individual and Official Capacity, 
Respondents. 

 
MOTION FOR RELEASE PENDING DECISION ON THE MERITS 

 
COMES NOW the Petitioner, DAMIAN GARCIA, by and through his counsel of 

record, Nicholas E. Mendoza, Attorney at Law, and hereby moves the Court for release 

pending the outcome of the instant proceeding or decision on the merits of the Petition 

herein. As grounds for this Motion, the Petitioner states as follows: 

1. Respondent Geisen does not oppose release of the Petitioner on conditions 

pending decision on the merits. 

2. Respondents Robert Brian Coriz and Esquipula Tenorio do oppose Petitioner’s 

release pending decision on the merits. 

3. In Pfaff v. Wells, 648 F.2d 689, 693 (10th Cir. 1981), United States v. Mett, 41 

F.3d 1281, 1282 (9th Cir. 1994), and Magistrate Judge Yarbrough’s findings in Garcia v. 

Rivas, 2016 U.S. Dist. LEXIS 49087 (D.N.M., Apr. 12, 2016), release in the above-
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captioned matter was held appropriate if there is a high probability of success of the 

Petition on the merits.  There is. 

4. During a telephonic status conference hearing on January 10, 2018 when the 

Court asked counsel for Respondents Coriz and Tenorio if they opposed the relief 

requested in the Petition, she stated that they did because Petitioner waived his right to 

counsel and his right to jury trial.  Under Indian Law precedent, such rights are termed 

right to counsel at one’s own expense (U.S. v. Ant, 882 F.2d 1389, 1392 (C.A.9 (Mont.)) 

and right to trial by jury upon request Alvarez vs. Lopez, 835 F.3d 1024 (C.A.9 (Ariz.) 

(2016). 

5. In Alvarez, the United States Court of Appeals for the Ninth Circuit reversed an 

underlying tribal court conviction and remanded the matter to the District Court to grant 

the Petition for habeas corpus since such court had denied the Petition after finding that 

the Petitioner had validly waived his right to a jury trial by failing to request one.  

Alvarez at 1027.  The court held that under the “ICRA, ‘no Indian tribe, in exercising 

powers of self-government shall … deny to any person accused of an offense and 

punishable by imprisonment the right, upon request, to a trial by jury.’”  Alvarez, at 

1028.  In addition, the court held “’[w]here tribal court procedures under scrutiny differ 

significantly from those commonly employed … courts weigh the individual right to fair 

treatment against the magnitude of the tribal interest … to determine whether the 

procedures pass muster under’ ICRA.”  Alvarez, at 1028.  Hence, the court held that the 

Petitioner’s right to fair treatment included the right to know that he would forfeit his 

right to a jury unless he affirmatively requested one.  In Alvarez, the court found that 

although the Petitioner had received a “Defendant’s Right’s” form it merely read, “You 
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have the right to a jury trial.”  Alvarez, at 1026.  The court found that the form did not 

only not explain what the Petitioner needed to do to invoke the right, but that it was also 

very different than the right one actually has under the ICRA.  That is, “the right, upon 

request, to a trial by jury.”  Alvarez, at 1026, 1029.       

6. Similarly, in two other cases before this court involving similarly situated habeas 

petitioners from Jemez Pueblo with similar claims challenging their tribal court 

convictions for similar sentences and amounts of incarceration, that is 364 days or a year, 

by the Jemez Tribal Court, United States Magistrate Judge William P. Lynch and United 

States Magistrate Judge Laura Fashing rendered Proposed Findings and Recommended 

Dispositions and United States District Court Judge Robert C. Brack issued Orders 

Adopting them, respectively.  (See Exhibit 1, Exhibit 2, Exhibit 3, and Exhibit 4).  (See 

also Case Numbers 1:16-cv-01404-RB-WPL Documents 12 and 16 and 1:16-cv-01405-

RB-LF Documents 18 and 25.)  In such findings, dispositions, and orders, the court found 

the denial of the right to a trial by jury dispositive.  Judge Lynch wrote, “Here, the jury 

issue should be dispositive. Because [Alan] Fragua was never informed of his right to 

trial by jury, he could not be expected to request one. Indeed, even if Fragua had 

requested a trial by jury, the Jemez Tribal Code has no mechanism for providing a jury 

trial. Because denial of the right to a jury trial is a structural defect, it requires automatic 

reversal. See Sullivan v. Louisiana, 508 U.S. 275, 281-82.”  (Emphasis added).  (Exhibit 

1, 4, ¶3).  Judge Fashing similarly wrote, “Here, the jury issue is dispositive. Because 

[Anthony] Fragua was never informed of his right to trial by jury, he could not be 

expected to request one. Indeed, even if Fragua had requested a trial by jury, the 

Pueblo of Jemez Tribal Code has no mechanism for providing a jury trial. Doc. 14-1 at 
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16 (RULE 16: TRIAL BY JURY (RESERVED)). Because the denial of the right to a jury 

trial is a structural defect, it requires automatic reversal. See Sullivan v. Louisiana, 508 

U.S. 275, 282 (1983) (there are two classes of constitutional error—“trial error” subject 

to harmless error analysis, and “structural error” requiring automatic reversal) 

(Rehnquist, C.J., concurring); Neder v. United States, 527 U.S. 1, 7–9 (1999) (explaining 

that structural error is a “defect affecting the framework within which the trial proceeds, 

rather than simply an error in the trial process itself.”); United States v. Gonzalez-Lopez, 

548 U.S. 140, 159, (2006) (“trial errors always lead to harmless-error review, while 

structural defects always lead to automatic reversal”)”.  (Emphasis added).  (Exhibit 3, 6, 

¶1).  Hence, the Court ordered their petitions granted, their convictions reversed, and 

their immediate released from custody.  (See Exhibits 2 and 4). 

7. Interestingly, in the above Jemez Pueblo cases, the tribe actually has a written 

tribal code.  However, under their code, the right to, upon request, to a trial by jury is not 

included in the rights read to the defendant by the court during arraignment and the right 

to a jury trial is actually merely reserved in their tribal code.  Thus, Magistrate Judge 

Fashing wrote, “As in Alvarez, Fragua cannot ‘be expected to understand more about his 

rights than the [tribal court tells him].’”  

8. In the case at bar, in spite of the Court’s Order (Doc. 3) ordering the Respondents 

to attach pleadings and memoranda, such as tribal codes and statutes and recordings 

pertaining to the underlying proceedings, the Respondents have produced none.  They 

have produced none because there are none.  Hence, one should be very hard pressed in 

seeing how, as in the case of the Jemez cases where even though the tribe had an inchoate 

tribal code in regards to the right to a trial by jury and the court found such insufficient 
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and that the Petitioner could not be expected to know more than the tribal court tells him, 

how, as in the case at bar, where there is no written code at all especially anything 

regarding or respecting the right, upon request, to a trial by jury, how such could be 

found even remotely or arguably close to sufficient.  If there are any rules regarding such 

rights at all, especially the right, upon request, to a trial by jury, they are either in the 

clouds or in the heads of the tribal governors and/or tribal officials only.  The 

Respondents have produced nothing, no evidence whatsoever thus far, showing that they 

either apprised him of such right or of how to invoke such right or even if such right 

exists at all.   

9. Thus, although the Petitioner did plead guilty and did not proceed to trial his 

guilty plea can only be legal if his waiver of his trial by jury is valid.  In fact, when Mr. 

Garcia was brought before the court for what turned out to be his Arraignment, Judgment, 

and Sentencing all in one, on the same day just prior to such proceedings BIA Federal 

Officer Dean Owen plea bargained with Mr. Garcia and agreed to drop some of the 

charges and to a fine in exchange for Mr. Garcia’s plea of guilty.  The Arraignment and 

Judgement form from the same day signed by Governor Robert B. Coriz and Mr. Garcia 

reflects such plea agreement.  See “Arraignment” and “Judgement” form signed by 

Governor Coriz.  (Doc. 1, Exhibit 1).  Such form or Judgement and Sentence reads, “Will 

pay total fines by 4/8/2017.”   There is no jail term ordered on such form.  However, 

subsequent to the tribal court’s and/or Governor’s acceptance of Mr. Garcia’s and the 

officer’s plea agreement, one of the tribal officials stood up and stated that the court 

should give Mr. Garcia a year jail.  The court then changed Mr. Garcia’s sentence and 

sentenced him to 364 days jail in addition to the fines already agreed to.  It was then that 
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Mr. Garcia asked the court if he could withdraw or change his plea and the court told him 

“no.” See Jail Commitment signed by Governor Robert B. Coriz.  (Doc. 1, Exhibit 2).  

Hence, In light of the findings and orders and case law above, clearly the Petitioner was 

denied his right to fair treatment including the right to know that he would forfeit his 

right to a jury unless he affirmatively requested one.  Thus, any so-called alleged waiver 

of such right is invalid and his sentence is dispositively illegal. 

10. Hence, in light of the foregoing, the Petitioner would argue that he has proffered 

substantial evidence that his claims in his Petition that his civil rights, namely his right to 

trial by jury, under the Indian Civil Rights Act have been violated are highly probable of 

success on the merits.  Thus, the Petitioner requests that he be released from jail or 

custody pending the Court’s final determination of his Petition. 

11. Respondent Geisen’s position is that he does not oppose release.  Respondents 

Robert Brian Coriz’s and Esquipula Tenorio’s positions are that they do oppose such 

release.   

WHEREFORE, Petitioner respectfully requests the Court to issue an order granting his 

release from custody pending decision on the merits. 

       RESPECTFULLY SUBMITTED: 

         /ss/    
       Nicholas E. Mendoza 
       Attorney for Petitioner 
       P.O. Box 1153 
       Tijeras, New Mexico 87059 
       (505) 503-0492 

CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 12th. day of January 2018, I filed the foregoing 
pleading electronically through the CM/ECF system, which caused the following parties 
or counsel to be served by electronic means, as more fully reflected on the Notice of 
electronic filing: AUSA, Mr. Michael D. Murphy, Esq.; Cynthia A. Kiersnowski, Esq. 
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Electronically filed 
/s/Nicholas E. Mendoza 
Attorney for Petitioner 
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