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DEREK DALTON,  
 
                       Counterclaim and Third-Party 
                       Plaintiff, 
 
v. 
 
VERONICA M. WOPSOCK,  
 
                        Counterclaim Defendant 
 
PLAINTIFF AND SUBPOENAED DEPONENTS’ MEMORANDUM IN SUPPORT OF 

MOTION TO QUASH DEPOSITION NOTICES AND SUBPOENAS 
 
On April 19, 2017, Plaintiff Veronica Wopsock, former Tribal Council members Stuart 

Pike and Irene Cuch, and Council member Ron Wopsock (hereinafter “Movants”) moved to quash 

subpoenas issued to the Tribe and the current and former Council members.  As requested by 
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Movants and agreed to by Respondents, this Court waived the 500-word short-form limit for 

briefing.  This brief provides that additional briefing on the five issues set forth by Movants in 

their prior-filed motion to quash, Dkt. 130. 

I. THE SUBPOENAS MUST BE QUASHED BASED UPON THE TRIBE’S SOVEREIGN IMMUNITY 
FROM SUIT.   

Defendants issued deposition notices to the Tribe and tribal officers based upon their 

incorrect assertion that the Tribe is a plaintiff in this case.  Dkt. 130-1.  The Tribe was never a 

plaintiff in this case.  It was temporarily a third-party defendant, but the Court dismissed those 

claims and the Tribe is not even a party to this case.   

Because the Tribe is not a party, the Tribe and its officers have sovereign immunity from 

a subpoena.  E.g., Puyallup Tribe, Inc. v. Dept. of Game of Wash., 433 U.S. 165 (1977); Bonnet v. 

Harvest (U.S.) Holdings, Inc., 741 F.3d 1155 (10th Cir. 2014); Alltel Commc'ns, LLC v. DeJordy, 

675 F.3d 1100, 1102 (8th Cir. 2012).  

A litigant in federal court can have civil subpoenas issued for service upon any non-party.  

Fed.R.Civ.P. 45.  However, before a district court can compel compliance with a subpoena, the 

court must address the threshold question of the court’s jurisdiction to act.   

This Nation’s jurisprudence has long recognized that Indian nations and tribes possess 

sovereign immunity.  United States v. Kagama, 118 U.S. 375, 382 (1886); Worchester v. Georgia, 

31 U.S. (6 Pet.) 515, 519 (1832).  Tribal sovereign immunity “predates the birth of the Republic.  

The immunity rests on the status of Indian tribes as autonomous political entities, retaining their 

original natural rights with regard to self-governance.”  Ninigret Development Corp. v. 

Naragansett Indian Wetuomuck Housing Authority, 207 F.3d 21, 29 (1st Cir. 2000).   

Tribal sovereign immunity also promotes existing federal policies of tribal self-

determination, economic development, and cultural autonomy.  Oklahoma Tax Comm’n v. Citizen 
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Band Potawatomi Indian Tribe of Oklahoma, 498 U.S. 505, 509 (1991); Breakthrough Mgmt, 629 

F.3d at 1183 (quoting Citizen Band Potawatomi Indian Tribe, 498 U.S. at 510, 511; Prairie Band 

Potawatomi Nation v. Wagnon, 476 F.3d 818, 824 n. 9 (10th Cir. 2007); American Indian Ag. 

Credit Consortium, Inc. v. Standing Rock Sioux Tribe, 780 F.2d 1374, 1377-79 (8th Cir. 1985).   

A tribe’s sovereign immunity is a jurisdictional barrier to a court’s “exercise of judicial 

power.”  United States v. U.S. Fid. & Guar. Co., 309 U.S. 506, 514 (1940) (emphasis added).  And 

the Tenth Circuit adheres to this understanding of tribal immunity.  Ramey Constr. Co., Inc. v. The 

Apache Tribe of the Mescalero Reservation, 673 F.2d 315, 318 (10th Cir. 1982). 

The United States Supreme Court has held that Congress, but not a court, has authority to 

limit or modify tribal sovereign immunity but has also noted that Congress has consistently 

reiterated its approval of sovereign immunity.  Oklahoma Tax Comm’n v. Citizen Band 

Potawatomi Indian Tribe of Oklahoma, 498 U.S. 505, 509 (1991).  See also Note, In Defense of 

Tribal Sovereign Immunity, 95 Harv. L. Rev. 1058, 1069-70 (1982) (recognizing that “Indian tribes 

are culturally, politically, and economically separate from the rest of society and should continue 

to be largely self-governing.”); see generally Cohen’s Handbook of Federal Indian Law, §4.01[1] 

(2012).   

A waiver of a Tribe’s immunity cannot be implied, but must be unequivocally expressed.  

Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58-59 (1978).  The predicate requirement of an 

explicit waiver is deeply rooted in our jurisprudence.  E.g., U.S. Fid. & Guar. Co., 309 U.S. at 

512-513; Price v. United States and Osage Indians, 174 U.S. 373, 375-76 (1899).   

This rule applies irrespective of the nature of the lawsuit.  E.g., Nero v. Cherokee Nation 

of Oklahoma, 892 F.2d 1457 (10th Cir. 1989) (suit asserting claims under the First, Fifth, Ninth, 

Thirteenth, and Fifteenth Amendments to the United States Constitution; the Indian Civil Rights 
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Act; the Treaty of July 19, 1866; 42 U.S.C. §§ 1981, 1985(3), 1986, and 200d; and the Bivens 

doctrine); Ute Distrib. Corp. v. Ute Indian Tribe, 149 F.3d 1260 (10th Cir. 1998) (suit seeking 

declaratory relief concerning water rights).   

The Tenth Circuit has also held that “Constitutional provisions that limit federal or state 

authority do not apply to Indian tribes because the tribes retain powers of self-government that 

predate the Constitution.” Valenzuela v. Silversmith, 699 F.3d 1199 (10th Cir. 2012) (internal 

citations omitted); see also Cohen’s Handbook of Federal Indian Law § 4.01  (“Indian tribes are 

not constrained by the provisions of the United States Constitution, which are framed specifically 

as limitations on state or federal authority.”). 

A Tribe’s right of internal self-government is integral to the doctrine of tribal sovereign 

immunity.  United States v. Wheeler, 435 U.S. 313, 322 (1978).  “The common law sovereign 

immunity possessed by [tribes] is a necessary corollary to Indian sovereignty and self-

governance.”  Three Affiliated Tribes of Ft. Berthold Reservation v. Wold Eng’g, 476 U.S. 877, 

890 (1986) (citing Santa Clara Pueblo, 436 U.S. at 60).  An invasion of tribal sovereignty 

constitutes irreparable injury to the Tribe as a matter of law.  Ute Indian Tribe v. Utah, 790 F.3d, 

1000 (10th Cir. 2015); Wyandotte Nation v. Sebelius, 443 F.3d 1247, 1255 (10th Cir. 2006) 

(upholding injunction against the enforcement of legal process that would invade tribal 

sovereignty) (citing Kiowa Indian Tribe of Oklahoma v. Hoover, 150 F.3d 1163, 1171-72 (10th 

Cir. 1998), and Seneca-Cayuga Tribe of Oklahoma v. Oklahoma, 874 F.2d 709, 716 (10th Cir. 

1989)).    

Applying these general rules of sovereign immunity to Defendants’ third-party subpoenas 

to the Tribe and tribal officers, this Court is required to quash the subpoenas. Puyallup Tribe, Inc., 

433 U.S. 165 (absent waiver or consent, the Puyallup Tribe had immunity from compelled 
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compliance with a court order directing the Tribe to provide information to the State of Washington 

regarding its tribal members’ fishing activities); Bonnet, 741 F.3d 1155 (quashing third-party 

subpoenas issued to Ute tribal officers); ); Alltel Commc'ns, LLC, 675 F.3d 1100, 1102 (quashing 

third-party subpoenas issued to tribe and tribal officers).  See also P.R. Aqueduct & Sewer Auth. 

v. Metcalf & Eddy, Inc., 506 U.S. 139, 146 (1993) (sovereign immunity prevents “the indignity of 

subjecting a [sovereign] to the coercive process of judicial tribunals at the instance of private 

parties.”). 

In fact, sovereign immunity bars subpoenas to tribes and their officers in much more 

difficult contexts than the present case.  In the Tenth Circuit tribal sovereign immunity bars the 

enforcement of federal administrative subpoenas.  EEOC v. Cherokee Nation, 871 F.2d 937, 939 

(10th Cir. 1989).  Tribal immunity also bars enforcement of search warrants and other legal 

processes issued on behalf of state governmental agencies.  Wyandotte Nation v. Sebelius, 443 

F.3d at 1255.  See also Cash Advance and Preferred Cash Loans v. State of Colorado, 242 P.3d 

1099, 1108 (Colo. 2010) (tribal sovereign immunity bars enforcement of a state investigatory 

subpoena).  This Court, therefore, must quash the subpoenas. 

II. THE SUBPOENAS MUST BE QUASHED BECAUSE THEY WERE NOT SERVED IN THE MANNER 
REQUIRED BY FEDERAL LAW.   

The second issue presented has been an ongoing problem with parties represented by 

attorneys for Suitter Axland—they knowingly send unlicensed individuals to commit criminal 

trespass on the reservation to “serve process” on selected Business Committee members and then 

assert that the resulting service is valid on the Tribe.  It is not valid on either the Tribe or on 

individual members.  

Case 2:12-cv-00570-RJS-EJF   Document 136   Filed 04/28/17   Page 5 of 12



6 
 

A. DEFENDANTS DID NOT LAWFULLY SERVE THE TRIBE. 

Defendants did not serve all members of the Tribe’s Business Committee, as is required to 

effectuate service on the Ute Indian Tribe.  Movants’ argument regarding the method which is 

legally required for valid service upon a tribe is very simple: Federal Rule of Civil Procedure 4 

defines how to serve nearly every type of person or entity, but it has a hole in it: it does not contain 

any rule specifying the method for serving process on tribes.  The only law that does provide a 

lawful method for serving the Ute Tribe is the Tribe’s own laws.  And under the Tribe’s laws, 

service on the Tribe is only accomplished by service on all six members who indivisibly hold the 

Tribe’s executive power.  Ute Const. Art. IV § 1; cf. FRCP 4(i) (to validly serve the United States 

or an officer of the United States, a party must serve multiple federal officers); FRCP 4(j)(to validly 

serve a state, or local government, service is on the executive.). 

There are two subsections of FRCP 4 which apply to governments: FRCP 4(i) and 4(j).  

Neither 4(i)1 nor 4(j)2 nor any other subpart of Rule 4 applies to tribal governments.3   

In a prior case, the State of Utah incorrectly argued that tribes fall under FRCP 4(h). FRCP 

4(h) provides the method of service upon “a domestic or foreign corporation, or a partnership or 

other unincorporated association that is subject to suit under a common name.”  Rule 4(h) uses 

plain language for well-defined categories of defendants, and applying that plain language, tribes 

do not fit into any of these categories.  See also United States v. Mazurie, 419 U.S. 544, 557 (1975) 

                                                 
1 FRCP 4(i) applies to service on the United States.  
2 FRCP 4(j) defines the method of service on foreign governments and states.  In some statutes 
Congress defines “state” to include federally recognized Indian tribes, but in FRCP 4(j)(2) and 
FRCP 81(d)(2), the term “state” is defined to exclude tribes.  28 U.S.C. § 1603 defines “Foreign 
governments” for purposes of the FRCP 4(j), and similarly excludes tribes from the definition. 
3 The basic rule of statutory construction here is expression or inclusion of one thing is exclusion 
of others. E.g., 82 C.J.S. Statutory Construction § 421.  Because Rule 4(i) and (j) contain provisions 
related to some governments, but not to tribal governments, that exclusion is interpreted as 
intentional. 
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(“Cases such as Worcester, supra, and Kagama, supra, surely establish the proposition that Indian 

tribes within ‘Indian country’ are a good deal more than ‘private, voluntary organizations,’”).  Case 

law establishes that tribes are sovereign governments.  They are not corporations or partnerships 

or unincorporated associations.  FRCP 4(h) therefore does not provide the rule for service upon 

tribes. 

There is no case from any federal court which holds that service on a tribe comes under 

FRCP 4(h), (i), (j) or any other subpart of FRCP 4, and the plain language in FRCP 4 does not 

specify the method for serving tribes.  The Tribe, though, has developed law governing service on 

the Tribe which is consistent with the Tribe’s Constitution and history.  The Tribe’s Business 

Committee, not any individual member thereof, is the Tribes’ executive and legislative body.  The 

Tribe, like many tribes, does not have a president or governor or other individual chief executive; 

and unless the Business Committee delegates responsibility to any subset of the Business 

Committee, the powers of the Committee are retained by that collective group.  Ute Const. ART. 

IV § 1.  Earlier in American history, federal agents had difficulty understanding this tribal concept 

of government, and the United States frequently made the mistake of thinking that some “chief” 

had executive powers.  The Tribe, not the United States, determines the structure of its government, 

and it has provided executive power to a collective.  At least in the current context, where there is 

no federal law to the contrary, the Tribe’s laws require service on all six members of the Tribe’s 

Business Committee.   

B. THIS COURT SHOULD NOT PERMIT ATTORNEYS TO DIRECT THAT THIS COURT’S 
PROCESS BE SERVED DURING KNOWING TRESPASS TO LANDS. 

A tribe has the “’traditional and undisputed power to exclude persons’ from tribal land,” 

Plains Commerce Bank v. Long Family Land & Cattle Co., 554 U.S. 316, 335 (2008) (quoting 
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Duro v. Reina, 495 U.S. 676, 696 (1987)).  Consistent with that power to exclude, tribes can 

condition entry on an outsider obtaining a license.  

Defendants had prior knowledge4 that the person who it delegated to serve process would 

act in violation of the Tribe’s well-established legal right to regulate access and entry onto tribal 

lands if that person did not obtain the required permit to conduct business on the Tribe’s lands.  

Despite this knowledge, Defendants sent their process server out, acting as their agent and as an 

agent of this Court, without the legally required permit, to trespass onto the Tribe’s lands.  Under 

these facts, this Court should hold that the alleged service of this Court’s process during that 

trespass is invalid. 

III. DEFENDANTS MUST BE BARRED FROM DEPOSING THE TRIBE AND ITS OFFICERS 
REGARDING COMMUNICATIONS BETWEEN TRIBAL BUSINESS COMMITTEE MEMBERS AND 
MS. WOPSOCK. 

Defendants are solely seeking discovery of privileged material.  Defendants seek to depose 

the Tribe and its officers regarding on-Reservation communications between tribal 

legislative/executive officers and a member regarding tribal governmental business.5  This is 

within the core of the “right of reservation Indians to make their own laws and be ruled by them,” 

free from outside state or federal interference.  White Mountain Apache Tribe v. Bracker, 488 U.S. 

136, 141 (1980).  See also Williams v. Lee, 358 U.S. 217 (1959).  This Court cannot interfere with 

                                                 
4 E.g. Norton v. Ute Indian Tribe, case 2:15-cv-0300, Dkts. 15-21;27;27-1;27-2.  Movants’ 
position is that the Court should limit its decision to the current context of an attorney knowingly 
directing that this Courts process be served during a trespass, with the Court saving for a later date 
whether service during unintentional trespass might be valid. 
5 The fact that Defendants are solely seeking governmental communications between Tribal 
Business Committee members and a tribal member is illustrated by their 30(b)(6) deposition 
notice, and by the consistent evidence that the only communications between Ms. Wopsock and 
the Tribal officers related to this matter were at the Tribe’s government center and related to 
requested action by the Tribe’s Business Committee.  If this Court bars inquiry into such 
communications between the Tribe and its member for tribal governmental purposes, there is 
nothing left to depose the Business Committee members about, and the subpoenas should be 
quashed as a waste of time, harassing, and unduly burdensome.  
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that right by requiring tribal officers to testify regarding confidential communications between a 

tribal member and her Business Committee members. 

Tribal civil law applies, and under that law the communications are privileged.  Under Ute 

law, communications between a tribal member and a Council member to discuss possible Council 

action are privileged and therefore not subject to discovery in a civil case.6 

IV. THE DEPOSITIONS ARE UNDULY BURDENSOME.   

30(b)(6) deposition are limited to the issues contained in the deposition notice.  In the 

present case, Defendants, in their 30(b)(6) deposition notice, list seven subtopics, all related to the 

broader topic of whether Ms. Wopsock’s attorneys are handling this matter on a contingent fee, 

are doing this case pro bono, or are being paid for their services by the Tribe.  Defendants appear 

to be seeking the same information from individual tribal officers through duplicative depositions 

of those officers.  That topic is outside the scope of discovery for multiple independent reasons. 

A. WHETHER OR HOW A PARTY IS FUNDING A LAWSUIT IS NOT WITHIN THE SCOPE OF 
DISCOVERY UNDER RULE 26 

Defendants have no lawful basis for learning whether or how Ms. Wopsock’s attorneys are 

being paid.  BPP Retail Properties, LLC v. N. Am. Roofing Servs., Inc., 300 F.R.D. 59, 62–63 

(D.P.R. 2014); N. Carolina Right to Life, Inc. v. Leake, 231 F.R.D. 49, 50 (D.D.C. 2005).   Rule 

26(b)(1) limits discovery to any “nonprivileged matter that is relevant to any party’s claim or 

defense.”  Whether or how Ms. Wopsock’s attorneys are being paid is not relevant to the claims 

or defenses in this matter.  Rule 26 limits discovery regarding financing of litigation solely to 

whether an insurer is funding the litigation.  FRCP 26(a)(1)(A)(iv) (insurance agreements are 

                                                 
6 The undersigned is unaware of any Ute court case which has permitted a party to obtain discovery 
regarding communications between a tribal member and her Business Committee members.  The 
only definitive way to determine the applicable tribal law would be for this Court to certify the 
question of tribal law to the Tribe’s Court. 
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discoverable); 26((b)(3)(A) (discovery of other items made in anticipation of litigation, including 

those of a funder, are not discoverable).7  The limited exception for insurance does not apply here.  

B. DEFENDANTS HAVE NO BASIS FOR BURDENING NON-PARTIES BY INQUIRING INTO 
DEFENDANTS’ PRIOR UNSUPPORTED CONJECTURE THAT MS. WOPSOCK DID NOT 
COMPLAIN ABOUT DALTON’S BEHAVIOR UNTIL DALTON HAD SUED THE TRIBE. 

Defendants already know that, contrary to Defendants’ false narrative, Ms. Wopsock began 

preparing to file her suit by at least early October 2011.  Ms. Wopsock confirmed this in her own 

deposition.  All other discovery sought is immaterial and irrelevant, and is being sought for 

purposes outside of the current litigation.  The current request for discovery is also designed to 

intimidate, harass or annoy all movants, because Defendants are redundantly seeking discovery of 

the same exact information which Defendants have repeatedly requested, and for which movants 

objected.  E.g., Dkt. 130, Exs. 4-8.  Instead of moving to compel on any of those multiple prior 

requests, Defendants keep submitting new and redundant requests. 

V. NEITHER THE DEPOSITION SUBPOENAS NOR THE DEPOSITION NOTICES ARE IN PROPER 
FORM.  THEY DO NOT LIST THE METHOD OF RECORDING THE DEPOSITION, AND DO NOT 
CONTAIN COPIES OF COURT RULES REQUIRED BY LAW. 

The federal rules of civil procedure and the local rules each list content which must be 

included in a notice of deposition or deposition subpoena.  Defendants did not comply with that 

rule.  Federal Rule of Civil Procedure 30(b) provides: 

(3) Method of Recording. 

(A) Method Stated in the Notice. The party who notices the deposition must state 
in the notice the method for recording the testimony. Unless the court orders 
otherwise, testimony may be recorded by audio, audiovisual, or stenographic 

                                                 
7 Topic 7 in Defendants’ 30(b)(6) notice is, if the Tribe were providing any funding for this 
litigation (which is here neither admitted nor denied), why is the Tribe providing that funding.  
That would also fall squarely within the bar for discovery under FRCP 26(b)(3)(A).  If the Tribe 
were funding the litigation, it would be none of Defendants’ business why the Tribe, a non-party 
to this action, would have decided to provide that assistance to one of its members. 
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means. The noticing party bears the recording costs. Any party may arrange to 
transcribe a deposition. (emphasis added). 

Defendants have not done this.  Instead they provide notice that the deposition will be 

“before a certified shorthand reporter and/or a videoographer [sic] authorize to administer oaths . 

. ..”  Defendants are required to provide notice of the method, not to merely list the possible 

methods.  There are differences between videotaped and transcribed depositions, and regarding 

how witnesses are prepared for each.  Witnesses and parties are required to receive notice of the 

method which will be used.8 

Local Rule DUCiv 37.1(a)(9) requires that copies of court rules for protection of the 

deponent be included with the subpoena.  Defendants similarly did not provide that content.  This 

Court therefore should quash the deposition subpoenas. 

CONCLUSION 

For all the reasons stated above, this Court should quash the depositions of the Tribe and 

its three current or former Business Committee members.  Defendants are not seeking discovery 

in this matter, but are instead continuing to perseverate on the immaterial issue of the whether the 

Tribe is providing any financial assistance to its member and, if so, why the Tribe would provide 

that assistance to a member who claims to have been assaulted by a County officer. 

Respectfully submitted April 28, 2017. 

 

FREDERICKS PEEBLES & MORGAN LLP 
  /s/   Jeffrey S. Rasmussen    
Jeffrey S. Rasmussen, Pro Hac Vice 
1900 Plaza Drive                                          
Louisville, Colorado   80027                               
Telephone: (303) 673-9600    
Facsimile:  (303) 673-9155  

                                                 
8 Defendants used this same “and/or” phrasing in its notice of deposition of Ms. Wopsock.  
Plaintiff prepared for a video deposition, but the deposition was then not videotaped. 
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Email:  jrasmussen@ndnlaw.com 
 

 
J. PRESTON STIEFF LAW OFFICES 

   
/s/ J. Preston Stieff     

      J. Preston Stieff  
110 South Regent Street, Suite 200 
Salt Lake City, Utah 84111 
Telephone: (801) 366-6002 
Email:  jps@stiefflaw.com  

       
Attorneys for Plaintiff 
 

CERTIFICATE OF SERVICE 

 
I hereby certify that on the 28th of April, 2017, I filed the foregoing PLAINTIFF AND 

SUBPOENAED DEPONENTS’ MEMORANDUM IN SUPPORT OF MOTION TO 

QUASH DEPOSITION NOTICES AND SUBPOENAS and served it on all parties of record 

via the Court’s ECF system: 

 
      /s/ Ashley Klinglesmith   
      Ashley Klinglesmith 
      Legal Secretary/Paralegal 
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