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STATEMENT OF THE ISSUES 

 Whether the district court abused its discretion in terminating 

Mother’s parental rights to L.D., a non-Indian child, under the standard 

of clear and convincing evidence. 

Whether the district court afforded Mother fundamentally fair 

procedures. 

  

STATEMENT OF THE CASE 

On January 9, 2014, the Department of Public Health and Human 

Services, Child and Family Division (DPHHS) filed a petition for 

emergency protective services (EPS), adjudication as a youth in need of 

care, and temporary legal custody (TLC) for L.D. (born in 2011) and 

A.O., L.D.’s older half-sibling.  (Doc. 1.)  S.D. (Mother) is the biological 

mother to L.D. and A.O and L.D.’s biological father is A.D.1  (Doc. 1.)  

The nature of the abuse and neglect and basis for DPHHS intervention 

was the abuse of A.O. by A.D., Mother’s failure to protect, and resulting 

exposure to unreasonable risks.  (Doc. 1.)   

                                      
1 A.D.’s parental rights were terminated following a hearing on 

April 21, 2015.  (Docs. 33, 57, 58.)  A.D. did not appeal that order.   
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At the initial show cause hearing, although A.O. was determined 

to be an Indian child as defined by the Indian Child Welfare Act 

(ICWA), Mother and A.D. explained L.D. was not eligible for enrollment 

with the Chippewa Cree Tribe.  (02/11/14 Tr.)2  The children’s cases 

were combined in collective pleadings and hearings over the next 

several years.  (See DC record; Doc. 157 at 3 (attached to Appellant’s 

Opening Brief as App. A) (hereinafter referenced as “App. A.”.)  

Following the parties’ stipulations, TLC was granted to DPHHS 

and a treatment plan was approved as appropriate for Mother.  

(02/25/14 Tr.; Doc. 22.)  Over the next two and one-half years, DPHHS 

provided services to Mother, who intermittently made progress, but 

repeatedly relapsed into substance abuse and lost contact with service 

providers and DPHHS.  (See 11/28/16 Tr. (Hr’g.); App. A.)   

DPHHS’s first petition to terminate Mother’s parental rights was 

dismissed in June 2016.  (06/01/16 Tr.; Doc. 120; App. A.)  In the fall of 

2016, DPHHS filed a second petition to terminate Mother’s rights to 

                                      
2 Under 25 U.S.C.S. § 1903(4), an Indian child is “any unmarried 

person who is under age eighteen and is either (a) a member of an 

Indian tribe or (b) is eligible for membership in the Indian tribe and is a 

biological child of the member of the Indian tribe.” 
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both A.O. and L.D.  (Docs. 126, 127; App. A.)  At the hearing, the 

district court ruled it had already granted a guardianship for A.O. so 

when L.D. was the only remaining child relevant to the testimony, 

DPHHS explained that because, unlike A.O., L.D. was not an Indian 

child, the heightened burden of proof under ICWA did not apply and the 

testimony of a Qualified Expert Witness (QEW) and specific findings 

pursuant to ICWA were not required.  (Hr’g; App. A.)  Mother’s counsel 

agreed L.D. was not an Indian child and that the ICWA standards and 

requirements did not apply.  (Id.)  The court accepted the parties’ 

stipulation and proceeded with the hearing.  (Id.)  On June 15, 2017, 

the district court issued its order granting the petition and terminating 

Mother’s parental rights to L.D.  (App. A.) 

 

STATEMENT OF THE FACTS 

 When Mother, who has a history of methamphetamine and opiate 

abuse, was pregnant with L.D. she left inpatient treatment and 

continued to abuse drugs.  (Doc. 1, Aff.; App. A at 4.)  Mother 

voluntarily agreed to a safety plan after L.D. was born in distress.  (Id.)  

However, in the spring and early summer of 2012, when L.D. was one 
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year old, Mother was again abusing methamphetamine and other 

narcotics, not participating in mental health treatment as 

recommended, and was unable to properly care for L.D.  (Id.)   

 A report was made to DPHHS in October 2013 that Mother, who 

was just released from jail, brought A.O. (age 8 at the time) home from 

her paternal aunt on the Rocky Boy Reservation to live with Mother 

and A.D., who was an alleged sex offender (in 2010 he allegedly 

molested his two-year-old daughter).  (Doc. 1, Aff.; App. A at 4-5.)  Two 

months later, during a medical examination, A.O. disclosed that A.D. 

sexually assaulted her and that her mother did not protect her.  (Id.)  

The investigation revealed that Mother had packed up A.O.’s belongings 

and told her paternal aunt to take her back because she was too hard to 

manage.  (Id.)   

 Charges were filed against A.D. for felony sexual intercourse 

without consent and Mother was charged with felony criminal child 

endangerment.  (Doc. 1., Aff.)3  A.D. denied the allegations and Mother 

told a Child Protection Specialist (CPS) that she did not believe A.D. 

                                      
3 The charges against both parents were later dismissed when it 

became evident A.O. would not testify.  (05/27/14 Tr. at 7-8; Doc. 23.)   
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assaulted A.O.  (Id.)  However, the next day, Mother admitted to her 

cellmate that she knew what A.D. was doing to A.O.  (Id.)  

When DPHHS filed the petition for EPS, adjudication and TLC for 

L.D., the supporting affidavit stated that L.D. may be an Indian child 

due to the family’s reported connection to the Rocky Boy Chippewa Cree 

Tribe.  (Doc. 1; attached Aff.)  DPHHS served the Chippewa Cree Tribe 

with the petition as well as a notice of involuntary proceedings 

indicating that L.D. may be a member, or eligible for membership, in 

the Tribe.  (Docs 1, 3, 9.)  It was believed A.O. was an Indian child.  

(02/11/14 Tr.)   

 At the February 11, 2014 combined show cause hearing for both 

L.D. and A.O., DPHHS advised the Tribal court had taken temporary 

legal custody of A.O.  (02/11/14 Tr. at 4-5, 9-10; Doc. 18.)  The court 

inquired whether ICWA applied to L.D., and although DPHHS had not 

heard back from the Tribe verifying L.D.’s status as an Indian child, in 

an abundance of caution, DPHHS was treating the matter as though 

ICWA did apply.  (Id. at 8-11.)  However, counsel for Mother and Father 

declared that L.D. was not an Indian child because she was not eligible 

for enrollment with the Tribe.  (Id. at 10.)  Mother’s counsel explained 
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Mother’s attempt to enroll L.D. into the Tribe was denied by the Tribe 

because L.D. was one-eighth short of the required blood quantum to be 

enrolled.  (Id. at 10.)   

L.D.’s parents stipulated to the court adjudicating L.D. as youth in 

need of care.  (02/11/14 Tr. at 7-8; Doc. 157 at 5.)   Based on the parents’ 

expressed understanding ICWA did not apply to L.D., they waived 

presentation of a QEW and stipulated to the requested relief.  (02/11/14 

Tr. at 11.)  Counsel for DPHHS explained that it would continue to seek 

verification of L.D.’s status, but in an abundance of caution, DPHHS 

was willing to treat the matter as an ICWA case.  (Id. at 10-11.)  The 

court set a dispositional hearing for February 25, 2014, where 

treatment plans would also be discussed.  (Id. at 12.)  In its order, the 

court found the parents agreed that while L.D. has not been deemed an 

Indian child under ICWA, the requirements of ICWA were met by 

DPHHS.  (Doc. 18.) 

 At the February 25, 2014 dispositional hearing, Mother’s counsel 

explained that Mother wanted to work the proposed treatment plan, 

and there was also open court discussion about L.D.’s placement.  

(02/25/14 Tr. at 7-11; App. A at 6-7.)  L.D. was eventually placed with 
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her paternal grandmother to which both Mother and Father agreed.  

(08/26/14 Tr.; Doc. 30.)  The court granted TLC without objection and 

approved the proposed treatment plans with the caveat that the parents 

would not be required to comply with provisions which implicate their 

Fifth Amendment rights.  (02/25/14 Tr.) 

 Several status and review hearings were conducted, as well as 

hearings for extension of TLC and approval of permanency plan; all of 

these proceedings concerned both L.D. and A.O. (who had been 

determined to be an Indian child), and thus, DPHHS presented 

testimony from a QEW and evidence concerning the placement 

preferences under ICWA.  (See, e.g., App. A at 7-12; 08/26/14 Tr.; 

11/25/14 Tr.; 05/19/15 Tr.; 08/18/15 Tr.; Docs. 30, 32, 61, 66, 72.)   

 As of July 2015, the record showed that the applicability of ICWA 

to L.D.’s case had not been determined, as the Rocky Boy Chippewa 

Cree Tribe had not officially responded to the request for verification of 

L.D.’s status as an Indian child.  (See Foster Care Case Plan, filed 

under seal without Doc. No.)  At the August 25, 2015, where the court 

was considering L.D.’s placement and Mother’s change of position about 

L.D. living with her paternal grandmother, the court heard testimony 
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from L.D.’s maternal great aunt who indicated she was trying to get 

L.D. “enrolled in Rocky Boy Reservation for her health and education.”  

(08/25/15 Tr. at 36-67.) 

 Despite her initial progress, in early 2015 and into the summer, 

Mother again struggled with her mental health, substance abuse, and 

criminal behaviors/charges.  (See App. A at 7-10.)  At the May 19, 2015 

review hearing, DPHHS reported Mother had attempted suicide 

multiple times in the past months, began using methamphetamine 

again, and was currently in jail.  (05/19/15 Tr.; Docs. 61, 66, attached 

Aff., 68; App. A at 9-11.)  Within days of her release from jail, Mother 

had to seek treatment for suboxone toxicity at the hospital. (Id.)  A 

hearing on DPHHS’s motion to approve the plan of seeking termination 

of Mother’s parental rights was held on June 2, 2015.  (06/02/15 Tr.; 

Doc. 62, 65.)  Mother did not appear at the hearing and DPHHS 

confirmed it planned to file a petition to terminate Mother’s parental 

rights to both L.D. and A.O.  (Id.)  However, Mother entered and 

completed treatment at Montana Chemical Dependency Clinic (MCDC) 

in the summer and transitioned to a nine-month residential treatment 
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program in Kalispell, which she eventually completed.  (Id.; 08/18/15 

Tr.; 11/28/16 Hr’g at 61, 112; App. A at 11-15.)  

 Petitions to terminate Mother’s parental rights were filed on 

August 11, 2015.  (Doc. 66.)  However, at the October 6, 2015 hearing 

for termination of parental rights (TPR), the parties explained they 

were now considering guardianship instead of termination of Mother’s 

parental rights.  (10/06/15 Tr.; Doc. 88; App. A at 13-14.)  The hearing 

was continued multiple time due to witness availability and Mother 

being appointed new counsel.  (See Docs. 96-97, 99-102, 104-105.)   

 At the June 1, 2016 TPR hearing, Mother announced she would 

agree to a guardianship for A.O. and DPHHS proceeded on the petition 

to terminate Mother’s rights to L.D.  (06/01716 Tr. at 10-39.)  There was 

no discussion about whether ICWA applied to L.D.  (Id.)  Mother was 

allowed to present witness testimony out of order, so the court heard 

from Mother’s Kalispell treatment providers who stated Mother 

appeared to do well for short periods of time and that she would need to 

abstain from alcohol and drugs for a year to establish continued hope 

of sobriety.  (Tr. at 40-71; App. A at 16-17.)  While Mother had been 

inconsistent with some therapies, at that time, Mother was 
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participating in chemical dependency and mental health treatments.  

(Id.)   

DPHHS then presented its remaining witnesses, including 

testimony of Anna Fisher, a QEW.  (06/01/16 Tr.; Doc. 120.)  Fisher did 

not verify whether L.D. was in fact an Indian child as defined by ICWA.  

(Tr. at 111-15.)  However, when asked about the potential risks with 

returning L.D. to Mother’s care, Fisher disagreed there was sufficient 

evidence L.D. would suffer serious emotional or physical damage and 

opined that DPHHS had not made active efforts.  (Tr. at 112-14.)   

After a lunch break and before Mother testified, the court 

dismissed the TPR petition, noting that DPHHS failed to establish 

by either clear and convincing evidence or beyond a reasonable doubt 

that the conduct or condition rendering Mother unfit/unable to parent 

was unlikely to change in a reasonable period of time.  (06/01/16 Tr. at 

115-16.)  The court further concluded that Fisher’s testimony was fatal 

to the petition.  (Tr. at 116, 120-21, 123-24, 127.)  DPHHS suggested 

either extending TLC or pursuing guardianship and TLC was extended.  

(Tr. at 118-19, 127-28; Doc. 120.)      
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However, Mother’s progress was short lived as she stopped 

attending chemical dependency sessions, was discharged from chemical 

dependency treatment program and stopped submitting to UA testing 

after August 19, 2016, when she was positive for alcohol.  (08/30/16 Tr; 

Docs. 121, 124, 126-127; 11/25/16 Tr. (Hr’g) at 17-22, 26-28, 30-31 33, 

38-39, 62, 75, 117-29; App. A at 19-28.)  The court admonished Mother 

that, just because the TPR petition was denied at the last hearing, it 

did not mean she was done working her treatment plan and extended 

TLC.  (Tr. at 12-14; Doc. 124.)  Mother admitted to her chemical 

dependency counselor she had started using again and he suggested she 

admit herself to inpatient treatment because she was an opiate addict, 

may experience withdrawals, and should separate herself from her 

social environment.  (Hr’g at 63-67, 69-72; App. A at 19-28.)  Mother did 

not follow through and DPHHS filed a petition and supporting affidavit 

to terminate Mother’s parental rights as to both A.O. and L.D., as well 

as a supplemental affidavit.  (11/01/16 Tr.; Hr’g; Docs. 126-127, 157.)   

At the beginning of the second TPR hearing on November 28, 2016, 

the court first addressed the fact Mother was again in custody on a felony  
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charge for deceptive practices and misdemeanor theft.  (11/28/16 Tr. 

(Hr’g) at 5-9.)  Next, the court expressed confusion why DPHHS was 

terminating Mother’s rights as to both A.O. and L.D., since the court’s 

recollection was that guardianship of A.O. had already been granted 

following Mother’s stipulation on June 1, 2016.  (Hr’g at 9-10.)  DPHHS 

ultimately agreed to abandon its request to terminate Mother’s parental 

rights to A.O. and not oppose the court issuing an order granting 

guardianship in that case.  (Hr’g at 10-14; App. A at 34.)  While a 

hearing concerning A.O. was mooted, Mother contested termination of 

her parental rights to L.D.  (Hr’g at 13:21-21).   

Since L.D. was the only remaining child to be considered at the 

hearing and L.D. was not an Indian child as defined by ICWA, counsel 

for DPHHS explained that: 

the requirements of [ICWA] would not apply to these 

proceedings from this point forward.  So our burden of proof 

is . . . clear and convincing evidence.  We are going to go 

forward, and we’ll excuse the ICWA expert that we have 

retained . . . because her testimony will not be necessary as 

the [L.D.] is not a Native American child and [ICWA] is not 

attached to her. 
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(Hr’g at 15:12-22.)  The court then asked Mother’s counsel what her 

position was on the applicability of ICWA, and she responded that 

DPHHS was correct.  (Hr’g at 15; App. A at 2, fn2.)   

The court then stated, “Based on those representations, I find that 

[ICWA] does not apply, which means it would be a waste of time to have 

the ICWA expert remain in the courtroom.”  (Hr’g at 16:1-4.)  Mother 

offered no argument or opposition concerning the inapplicability of 

ICWA.  (Hr’g.)  Nor was there any claim that Mother’s due process 

rights were infringed for lack of notice that L.D. was not an Indian child 

or that when A.D.’s parental rights were terminated, ICWA was 

applied.  (Hr’g.)  In fact, in Mother’s proposed findings of fact she again 

agreed that L.D. was not an Indian child and that ICWA did not apply.  

(Doc. 153 at 2.)   

The district court issued detailed, thorough, and thoughtful 

findings of fact, conclusions of law and order terminating Mother’s 

parental rights to L.D.  (App. A.)  The court described the mistaken 

inapplicability of ICWA to the first TPR hearing in June and specifically 

found that Mother stipulated at the November 28, 2016 TPR hearing 

that ICWA did not apply to the second TPR petition and, accordingly, 
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the evidentiary standard was clear and convincing evidence, not beyond 

a reasonable doubt.  (App. A at 1, 2 fn2.) 

 

STANDARD OF REVIEW 

This Court reviews the district court’s decision to terminate 

parental rights for an abuse of discretion.  In re M.S., 2014 MT 265A, 

¶ 12, 376 Mont. 394, 336 P.3d 930 (citing In re K.B., 2013 MT 133, ¶ 18, 

370 Mont. 254, 301 P.3d 836).  A district court abuses its discretion if 

it “acts arbitrarily, without employment of conscientious judgment, 

or exceeds the bounds of reason resulting in substantial injustice.”  

In re M.J., 2013 MT 60, ¶ 17, 369 Mont. 247, 296 P.3d 1197 (citation 

omitted).  An appellant bears the burden of establishing error by the 

district court; therefore, it is the appellant’s burden on appeal to 

establish that the district court’s factual findings are clearly erroneous.  

In re D.F., 2007 MT 147, ¶ 22, 337 Mont. 461, 161 P.3d 825 (citation 

omitted). 

This Court reviews a district court’s factual findings for clear 

error.  In re A.K., 2015 MT 116, ¶ 20, 379 Mont. 41, 347 P.3d 711 

(citation omitted).  A factual finding is clearly erroneous if it is not 
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supported by substantial evidence, if the court misapprehended the 

effect of the evidence, or if review of the record convinces this Court a 

mistake was made.  In re C.J.M., 2012 MT 137, ¶ 10, 365 Mont. 298, 

280 P.3d 899 (citation omitted).  This Court reviews a district court’s 

conclusions of law to determine whether the court interpreted the law 

correctly.  K.B., ¶ 18 (citation omitted). 

A parent’s right to the care and custody of a child is a fundamental 

liberty interest, which must be protected by fundamentally fair 

procedures.  In re A.H., 2015 MT 75, ¶ 25, 378 Mont. 351, 344 P.3d 403 

(citing In re D.B., 2007 MT 246, ¶ 17, 339 Mont. 240, 168 P.3d 691).  

Questions of whether a person has been denied his or her right to due 

process are questions of constitutional law, for which this Court’s review 

is plenary.  In re M.V.R., 2016 MT 309, ¶ 24, 385 Mont. 448, 384 P.3d 

1058 (citation omitted).  This Court “will not reverse a district court’s 

ruling by reason of an error that ‘would have no significant impact upon 

the result.”  A.H., ¶ 25 (citing In re H.T., 2015 MT 41, ¶ 10, 378 Mont. 

206, 343 P.3d 159).  Nor will this court “disturb a district court’s decision 

on appeal unless there is a mistake of law or a finding of fact not 
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supported by substantial evidence that would amount to a clear abuse of 

discretion.”  H.T., ¶ 10 (citation omitted). 

 

SUMMARY OF THE ARGUMENT 

Mother’s appeal rests with allegations of violations of her right to 

due process and reversible error when the court did not make findings 

related to ICWA despite the fact ICWA did not apply to L.D.  However, 

Mother fails to acknowledge that not only did she waive any argument 

that ICWA applied to L.D. at the final termination hearing, but she in 

fact advised the court at the show cause hearing that L.D. did not meet 

the required blood quantum to be considered eligible for enrollment 

with the Chippewa Cree Tribe.  The district court did not abuse its 

discretion in accepting Mother’s stipulation that ICWA did not apply to 

the second termination hearing. 

 Likewise, Mother’s due process claim is just as faulty given her 

acquiescence in the court ruling that L.D. was not in fact an Indian 

child not only at the show cause hearing, but also at the final 

termination hearing and in her proposed findings of fact.   
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 Even if this Court considers Mother’s appeal, the record 

establishes she was afforded fundamentally fair procedures and her due 

process rights were not infringed.  Mother mistakenly relies upon 

federal regulations related to ICWA that were not in effect until 

December 2016 and, thus, are not applicable here.  Additionally, as 

stated, Mother failed to assert application of any regulations or even 

ICWA itself with regard to obtaining a formal determination of whether 

L.D. was an Indian child.  This Court may consider this omission as a 

waiver of any claim concerning whether the court followed ICWA.   

 Mother’s claim that her rights under equal protection were 

infringed because Father’s parental rights were terminated under 

ICWA was not presented to the district court and is therefore not 

properly preserved.  Nor has Mother provided sufficient legal argument 

or authority to support such a claim. 
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ARGUMENT 

I. The district court did not abuse its discretion in  

 terminating Mother’s parental rights to L.D., a non-Indian 

child, under the standard of clear and convincing evidence. 

 

 A. Mother waived this claim. 

 “To properly preserve an issue for appeal, a party must notify the 

court at the time the objectionable conduct is at issue.”  In re A.T., 

2006 MT 35, ¶ 15, 331 Mont. 155, 130 P.3d 1249 (citation omitted).  To 

“preserve a claim or objection for appeal, an appellant must first raise 

that specific claim or objection in the district court.”  In re T.E., 

2002 MT 195, ¶ 20, 311 Mont. 148, 54 P.3d 38 (emphasis added) 

(citation omitted).  This Court has consistently held that it “will not 

fault a district court for failing to address statutory deficiencies that are 

not brought to its attention during the proceedings because doing so 

would encourage litigants to withhold objections rather than raise the 

issues appropriately in the district court.”  A.H., ¶ 28 (citation omitted); 

In re D.H., 2001 MT 200, ¶ 41, 306 Mont. 278, 33 P.3d 616 (this Court 

will not fault a trial court for failing to rule on an issue it was never 

given the opportunity to consider).   

 Despite the extended open-court discussion about the applicability 

of ICWA at the beginning of the second TPR hearing, no party, 
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including Mother, argued that the district court must obtain a 

determination from the Tribe before it could deem ICWA inapplicable.  

As this Court has consistently explained, it would be improper to apply 

provisions not considered by the district court when no objection was 

raised with regard to the “formal determination” of L.D.’s Indian child 

status. 

Even more compelling than Mother’s lack of objection, is that 

Mother affirmatively stipulated that L.D. was not an Indian child, as 

well as the district court’s resulting ruling that ICWA did not apply.  

See In re M.B., 2009 MT 97, ¶ 10 n.1, 350 Mont. 76, 204 P.3d 1242 (“A 

party waives the right to appeal an alleged error when the appealing 

party actively participated in the asserted error.”).  Notably, this Court 

has applied the principles of waiver to an appeal related to ICWA when 

the issue did not directly concern a specific ICWA requirement under 

§§ 1911, 1912, or 1913.  See H.T., ¶ 39 (mother’s stipulation to TLC 

being granted “rendered unnecessary the presentation of evidence 

or the findings of fact” pursuant to ICWA); In re A.S., 2011 MT 69, 

360 Mont. 55, 253 P.3d 799 (appellant mother failed to properly 

preserve the issue of “timeliness” of the qualified ICWA expert hearing).  
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Notably, Mother confirmed her stipulation to L.D. not being an Indian 

child in her proposed findings of fact, conclusions of law and order.  

Under the circumstances presented here, Mother waived 

this issue.  Similarly, Mother also waived the argument that the 

district court violated the ICWA Regulations by not raising such an 

argument below.4  Moreover, the ICWA Regulations did not go into 

effect until after the final TPR hearing.  See Regulation § 23.143 (“None 

of the provisions of this subpart affects a proceeding under State law for 

foster-care placement, termination of parental rights, preadoptive 

placement, or adoptive placement that was initiated prior to 

December 12, 2016 . . . .”). 

Mother provides no authority to support how a court may be 

faulted for not following statutory provisions that, in fact, do not apply.  

Based on the parties’ declaration that L.D. was not an Indian child, the 

district court no longer had any reason to believe that further 

investigation or formal determination was necessary.    

 

                                      
4 In June 2016, the BIA issued ICWA Regulations which are codified 

at 25 C.F.R. Part 23.  See 81 Fed. Reg. 38,778 (June 14, 2016). 
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Notably, at the show cause hearing, Mother herself specifically 

advised the court that L.D. was not eligible based on blood quantum.  

Based on these statements alone, the court would have been justified in 

determining ICWA did not apply to L.D.  However, because it was early 

in the proceedings and L.D.’s case was combined with A.O.’s in all 

respects (pleadings and hearings), DPHHS continued to treat the cases 

jointly and under the heightened standards of ICWA.   

Finally, Mother’s appeal may also be considered moot to the 

extent that this Court cannot grant any effective relief to Mother.  

“Mootness is a threshold issue which must be considered before 

addressing the underlying dispute.”  Povsha v. City of Billings, 

2007 MT 353, ¶ 19, 340 Mont. 346, 174 P.3d 515 (citation omitted).  

The question of mootness is whether this Court can grant effective 

relief, which will depend on the specific factual and procedural 

circumstances of the particular case and the relief sought by the 

appellant.  Progressive Direct Ins. Co. v. Stuivenga, 2012 MT 75, 

¶ 49, 364 Mont. 390, 276 P.3d 867 (citation omitted).  

Mother did not preserve her claim that ICWA was not followed 

given her lack of opposition and affirmative concession that L.D. was 
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not an Indian child.  Nor has Mother asserted plain error review is 

appropriate here, and she is precluded from raising such an argument 

in her reply brief. 

B. Accepting Mother’s stipulation did not constitute 

reversible error. 

 Mother has provided no authority or argument to invalidate the 

district court proceedings under Montana Law or ICWA.  Nor has she 

explained how it was reversible error for the court not to apply ICWA to 

a case involving a non-Indian child as agreed upon by the parties.  Even 

if the district court could have sought further, more formal, declarations 

of L.D.’s status, Mother cannot establish how the outcome would be 

different. 

 As this court has consistently explained, a district court’s error in 

Dependent Neglect proceedings is subject to harmless error analysis.  

See, e.g., In re J.S., 2014 MT 79, ¶¶ 20-22, 374 Mont. 329, 321 P.3d 103; 

M.S., ¶¶ 22-23; H.T., ¶ 19-21; In re J.C., 2008 MT 127, ¶ 54, 

343 Mont. 30, 183 P.3d 22; A.H., ¶¶ 25, 31 (Court “will not reverse a 

district court’s ruling by reason of an error that ‘would have no 

significant impact upon the result’”); In re A.N.W., 2006 MT 42, ¶ 41, 

331 Mont. 208, 130 P.3d 619.  In H.T., this Court concluded that when 
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the mother did not object or point out the court’s failure to conduct a 

formal adjudicatory hearing, she waived her right to appeal that issue 

and under those circumstances, “the error did not undermine the 

fundamental fairness of the proceedings and reversing the termination 

order on this ground [was] not justified.”  H.T., ¶21 (citing M.S., ¶ 22 

(relying upon principle that “court may protect a child’s best interest 

despite procedural errors that would have no impact upon the result”).   

Here, despite Mother’s claim to the contrary, there is evidence in 

the record that L.D. is, in fact, not an Indian child and, thus, ICWA does 

not apply.  Therefore, the district court applied the correct statutory and 

evidentiary standards when it terminated Mother’s parental rights and 

remanding the matter will result in no different outcome.  Mother has 

not carried her burden of establishing reversible error by the district 

court.  By accepting Mother’s stipulation that L.D. was not an Indian 

child, the district court did not “act[] arbitrarily, without employment of 

conscientious judgment, or exceed[] the bounds of reason resulting in 

substantial injustice.”  M.J., ¶ 17. 
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II. Mother was afforded fundamentally fair procedures 

throughout this case. 

As this Court has explained, a “natural parent’s right to the care 

and custody of his or her child is a fundamental liberty interest which 

must be protected by fundamentally fair procedures.”  See In re A.S., 

2004 MT 62, ¶ 12, 320 Mont. 268, 87 P.3d 408; M.V.R., ¶ 44.  Due 

process protects a parent from being placed at an “unfair disadvantage” 

during State proceedings to terminate the parent’s custody of a child.  

M.V.R., ¶ 44 (citation omitted).  The “[k]ey components of a fair 

proceeding are notice and an opportunity to be heard.”  In re C.J., 

2010 MT 179, ¶ 27, 357 Mont. 219, 237 P.3d 1282 (citation omitted).   

This Court has consistently stated that although a parent must 

be accorded fundamentally fair procedures at all stages of termination 

proceedings, a child’s physical, mental, and emotional needs are 

paramount in any determination.  In re F.M., 2002 MT 180, ¶ 22, 

311 Mont. 35, 53 P.3d 368.  This Court has also noted that “due 

process is flexible, and ‘the process that is due in any given 

case varies according to the factual circumstances of the case and 

the nature of the interests involved.’”  In re D.B.J., 2012 MT 220, 

¶ 27, 366 Mont. 320, 286 P.3d 1201 (citation omitted) (“analysis of the 
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procedures at issue will necessarily depend on the interests at stake”); 

In re B.P., 2001 MT 219, ¶ 31, 306 Mont. 430, 35 P.3d 291 (citation 

omitted) (mother must be given opportunity to be heard but not at the 

expense of children whose best interests are of paramount focus in 

abuse and neglect proceedings). 

 Mother asserts her right to due process was infringed because 

she allegedly did not “receive notice and opportunity” that L.D. was in 

fact not an Indian child.  However, Mother’s argument rings hollow 

for several reasons, most notable being her own declaration to the court 

that L.D. lacked sufficient blood quantum to be eligible for enrollment 

and her stipulation that L.D. was not in fact an Indian child at the final 

TPR hearing.   

 Mother asserts that DPHHS argued ICWA would apply in its 

second TPR petition.  First, and as recognized in the TPR order, it is 

significant that the second TPR petition and supporting affidavit 

combined both L.D. and A.O. (who is undisputedly an Indian child 

under ICWA).  (Doc. 126; attached Aff.)  Mother’s claim that the petition 

led her to believe that ICWA applied to L.D. is also weakened by the 

fact the petition itself merely stated the “belief” that A.O. and L.D. were 
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Indian children and also lacked any reference to the statutory criteria 

under ICWA.  (Doc. 126.)   

 Regardless, and as explained above, Mother’s claim she lacked 

notice that L.D. was not an Indian child is undercut by her lack of 

objection and stipulation to that very fact.  This, in addition to her 

personal declaration to the court that L.D. did not have sufficient 

blood-quantum to be eligible for enrollment undermines Mother’s claim 

of lack of notice. 

 Mother also refers to the fact that in June 2016, DPHHS, despite 

L.D. not being an Indian child, nonetheless presented testimony from a 

QEW.  What Mother fails to appreciate, however, is that that mistake 

by DPHHS actually afforded her additional time to work on her 

treatment plan, which the record shows, she did for a few months before 

again relapsing and losing contact with DPHHS and L.D.  Mother 

provides no authority to establish that once ICWA is followed, it must 

always be followed even if the child at issue does not meet the statutory 

criteria.  This lack of support further undermines Mother’s due process 

argument as well as her argument based on the standards used to 

terminate A.D.’s parental rights. 
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 Mother’s argument—she was placed in an “unfair disadvantage” 

because ICWA was applied to A.D.’s termination and not hers—is 

misplaced.  It is disingenuous for Mother to claim lack of “fairness” 

when she knew L.D. did not meet the eligibility requirements and when 

she stipulated to that fact at the last TPR hearing.   

 In addition to complete lack of authority to support her equal 

protection claim on appeal, Mother also failed to properly preserve 

this constitutional issue by not raising it to the trial court below.  

See, e.g., M.B., ¶ 10 n.1 (failure to raise constitutional issues below 

precludes review of such claims on appeal); State v. Strong, 2009 MT 65, 

¶ 15, 349 Mont. 417, 203 P.3d 848 (juvenile’s failure to raise as-applied 

equal protection claim to the trial court constituted a waiver of the 

claim).  As this Court has consistently explained, “Generally, a 

constitutional issue is waived if not raised at the earliest opportunity.”  

State v. Roundstone, 2011 MT 227, ¶ 31, 362 Mont. 74, 261 P.3d 1009 

(citation omitted).  Mother offers no argument or legal authority to 

convince this Court to consider a constitutional argument raised for the 

first time on appeal.  Nor should she be allowed to present such an 

argument in her reply brief.  Legal theories raised for the first time in 
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an appellant’s reply brief are outside the scope of review and an 

appellate court does not address them.  See Mont. R. App. P. 12(3); 

In re Everett, 2012 MT 8, ¶ 25, 363 Mont. 296, 268 P.3d 507. 

 Mother’s claim of due process violations is unavailing.  Mother 

was represented by counsel throughout the proceedings.  Her counsel 

appeared at every hearing on her behalf, but at no time was an 

objection raised on her behalf, including at the TPR hearing that the 

court had not made a formal determination of whether ICWA applied 

to L.D.   

 Mother’s reliance upon In re T.C., 2001 MT 264, 307 Mont. 244, 

37 P.3d 70, and In re A.T. (A.T. 2003), 2003 MT 154, 316 Mont. 255, 

70 P.3d 1247, is unpersuasive.  First, neither of those cases involved 

allegations of due process violations.  Second, both cases are 

procedurally and factually distinguishable.  

In T.C., this Court concluded it was reversible error that the 

district court allowed DPHHS to amend its TPR petition to include an 

additional theory of termination.  T.C., supra.  However, in this case, 

DPHHS did not seek to amend its petition, nor was it necessary to do 

so since its theory of termination was not changing.  Even more 
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distinguishable is the fact that in T.C., the mother objected to the 

proposed amendment.  T.C., ¶ 21.  Here, as discussed above, Mother 

not only did not object, but she acquiesced in the court making the 

determination L.D. was not an Indian child. 

 The facts in A.T. 2003 are also distinguishable.  In A.T. 2003, this 

Court concluded the court abused its discretion by terminating the 

father’s rights based on a failed treatment plan when the reason he did 

not complete the plan was due to his incarceration.  A.T. 2003, ¶ 24.  

After noting that despite knowing the father was incarcerated, DPHHS 

developed a plan he could not complete, the Court observed that 

DPHHS could have relied upon the statutory provision that absolves 

the need for a treatment plan when a person is incarcerated, but did 

not.  A.T. 2003, ¶ 25.  This observation was merely dicta and does not 

support Mother’s due process argument.  

 Mother’s appeal asserts no reversible errors that upon remand 

would provide any relief since, as Mother agreed, L.D. is not an Indian 

child.  Mother’s parental rights were correctly terminated pursuant to 

Mont. Code Ann. § 41-3-609 following the district court’s detailed, 

thorough, and extremely thoughtful findings, conclusion and order. 
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CONCLUSION 

 The order terminating Mother’s parental rights to L.D. should be 

affirmed. 

Respectfully submitted this 6th day of December, 2017. 
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