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STATEMENT OF THE ISSUE 

I. Whether the District Court failed to comply with the Indian Child 

Welfare Act (ICWA) in making its determination that the youth was not an 

Indian Child as defined by ICWA. 

II. Whether the District Court and the State violated Mother’s right to 

due process by not providing Mother with sufficient notice that ICWA 

would not apply at the termination hearing. 

III. Whether the District Court violated Mother’s right to fundamentally 

fair procedures when it terminated Father’s parental rights under ICWA but 

not Mother’s.  

STATEMENT OF THE CASE AND FACTS 

 S.D. (Mother) appeals Cascade County District Court’s Order 

terminating her parental rights to her five-year-old daughter, L.D. (D.C. 

Doc. 157.) (Attached as Appendix A.) The Department of Child and Family 

Services (the Department) filed its petition for Emergency Protective 

Services (EPS), Adjudication as Youth in Need of Care (YINC), and 

Temporary Legal Custody (TLC) on January 9, 2014 due to reports of sexual 

abuse against Mother’s older daughter, A.O., by Mother’s boyfriend, father 

of L.D. (D.C. Doc. 1.)
1
 The Department’s petition alleged that in October of 

                                                 
1 This appeal is only in regards to Mother’s child, L.D.  
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2013, after five years, Mother showed up at A.O.’s aunt’s home to regain 

custody of A.O. (D.C. Doc. 1.) In December of 2013, A.O.’s aunt traveled to 

Mother’s residence to pick A.O. up for the holidays. (D.C. Doc. 1.) A.O. 

then disclosed to her aunt that she had been sexually touched by Mother’s 

boyfriend and father to L.D., A.D. (D.C. Doc. 1.) The Department became 

involved with both A.O. and her younger half-sister, L.D., who is not 

mentioned in the initial petition but is referenced in the affidavit of the Child 

Protection Specialist (CPS). The initial petition indicates the L.D. is an 

Indian child and the known tribal affiliation as Chippewa Cree. (D.C. Doc. 

1.)  

At the Show Cause Hearing on February 11, 2014, it was established 

that A.O. was an Indian Child under ICWA. However, both parents believed 

that L.D. did not qualify as an Indian Child. (Hearing Transcr. at 10.) 

(February 11, 2014) (Hereinafter 2/11/14 Transcr.).) Regardless, the State 

specified that it would investigate whether ICWA applied to L.D. The State 

also indicated that it would continue to follow ICWA until it was determined 

whether ICWA applied to L.D.’s case. (2/11/14 Transcr. at 11:4-9, D.C. 

Doc. 17.) During that hearing, both parents waived the testimony of the 

ICWA qualified expert witness, and another hearing was set to determine 

whether TLC would be granted. (D.C. Doc. 17.)  
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On February 25, 2014, the District Court held a disposition hearing at 

which Mother was present. (D.C. Doc. 21.) At that time, the State still had 

not determined whether ICWA was applicable. (Hearing Transcript at 8.) 

(February 25, 2014) (Hereinafter 2/25/14 Transcr.).) During the hearing, 

Mother agreed to the treatment plan, but asked that any provisions that might 

implicate her Fifth Amendment right be stayed until her criminal case was 

finished; the District Court agreed. (2/25/14 Transcr. at 5, 6-7.) The District 

Court also granted the State TLC of L.D. for six months. (2/25/14 Transcr. at 

11.) Mother’s treatment plan required Mother to address chemical 

dependency issues, parenting issues, and mental health issues. (D.C. Doc. 

22.)  

Specifically, Mother’s treatment plan required her to complete a 

chemical dependency evaluation and follow the recommendations resulting 

from that evaluation, complete inpatient or outpatient treatment, maintain 

abstinence from substance or drug use, engage in random urine analysis 

(UA) drug testing, and to sign all releases. (D.C. Doc. 22.) Mother was also 

required to complete parenting classes specifically addressing awareness of 

parenting a child who has been the victim of sexual abuse, complete Circle 

of Security classes, follow all provider recommendations, demonstrate 

application of learned parenting skills in visitation, and engage with Family 
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Based Services whenever appropriate. Regarding mental health, Mother was 

required to complete a psychological evaluation and follow the 

recommendations resulting from the evaluation, sign all necessary releases, 

and the check in with the Department on a weekly basis. (D.C. Doc. 22.)  

 On March 21, 2014, the District Court ordered Mother’s treatment 

plan into effect. (D.C. Doc. 22.) Two months later, the District Court held a 

status hearing on May 27, 2014, at which Mother was present. During this 

hearing, the District Court learned that Mother was in compliance with her 

treatment plan, and was actively working with the Department. (Hearing 

Transcript at 5.) (May 27, 2014) (Hereinafter 5/27/14 Transcr.).) At that 

time, the Chippewa Cree Tribe had been notified of the proceedings, but had 

not chosen to intervene or assume jurisdiction of the case. The District Court 

ordered the current status of the case maintained. (5/27/14 Transcr. at 10, 15; 

D.C. Doc. 24.)  

 On August 26, 2014, the District Court held a review hearing. 

(Hearing Transcript.) (August 26, 2014) (Hereinafter 8/26/14 Transcr.).) 

During this hearing, the State reported that L.D. had been placed back with 

paternal grandmother, and that the Department was facilitating supervised 

visits with Mother. (8/26/14 Transcr. at 5.) At this point, Mother and Birth 

Father had ended their relationship, Mother was working hard on her 
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treatment plan, and Mother was attending supervised visits with L.D. 

(8/26/14 Transcr. at 15-25.) The State requested for TLC to be extended, to 

which Mother stipulated, and the District Court granted an extension of TLC 

for another six months. (D.C. Doc. 30.)  

 On November 25, 2014, the District Court held a status hearing. 

(Hearing Transcript.) (November 25, 2014) (Hereinafter 11/25/14 Transcr.).) 

During this time Mother was doing well, was in compliance with the various 

elements of her treatment plan, and was actively working with the 

Department. (11/25/14 Transcr. at 5.) The State reported that the Department 

was working with Mother on a private guardianship for her older daughter, 

A.O. (11/25/14 Transcr. at 5.) The District Court ordered that the case status 

be maintained. (11/25/14 Transcr. at 7, D.C. Doc. 32.)  

 On January 7, 2015, the State filed its Petition for Termination of 

Father’s Parental Rights. (D.C. Doc. 33.) The State based the petition on 

Father’s failure to complete treatment plan, unlikelihood to change in a 

reasonable amount of time, and that L.D. had been in the care of the 

Department for 13 months. (D.C. Doc. 33.)  

 On February 24, 2015, the District Court held a hearing to determine 

extension of TLC. (Hearing Transcript.) (February 24, 2015) (Hereinafter 

2/23/15 Transcr.).) At this hearing, the State argued that while Mother has 
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had some struggles with consistency, she had maintained both visitation with 

L.D. and contact with the Department. (2/24/15 Transcr. at 5.) Because of 

this, the Department requested to extend TLC in order to offer Mother 

services and continue reunification efforts. (2/24/15 Transcr. at 5, 6.) Mother 

stipulated to the extension. (2/24/15 Transcr. at 6.) While Mother provided a 

UA test positive for tramadol and sertraline, she stated that she had 

prescriptions for those drugs. (2/24/15 Transcr. at 7.)  

At the hearing, Mother was concerned about L.D.’s placement with 

paternal grandmother, and Father’s access to L.D. in this placement. 

(2/24/15 Transcr. at 8.) However, the Department argued that it was a 

placement Mother advocated for, and that they did not believe there were 

any safety concerns for L.D. (2/24/15 Transcr. at 8.) At this point, the 

Department stated that they were working with the Chippewa Cree Tribe to 

facilitate the guardianship of Mother’s older daughter A.O. with her A.O.’s 

aunt. (2/24/15 Transcr. at 5.) The District Court granted the extension of 

TLC for six months. (2/24/15 Transcr. at 10.)  

 On April 21, 2015, the District court held a hearing on termination of 

Father’s parental rights to L.D. (D.C. Doc. 57.) Father was not present for 

the hearing, and neither was Mother. During the hearing, the State noted that 

the case and the termination hearing fell under ICWA. (D.C. Doc. 57.) In 
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compliance with the requirements of ICWA, the ICWA Qualified Expert 

Witness (QEW), Anna Fisher, testified at the hearing. (D.C. Doc. 57.)  

On May 12, 2015, the District Court found beyond a reasonable doubt 

that Father failed to complete his treatment plan. (D.C. Doc. 58.) The 

District Court found that Anna Fisher testified that L.D. was an Indian Child 

under ICWA, and that to return L.D. to Father’s care would likely result in 

serious emotional and/or physical harm. (D.C. Doc. 58.) The District Court 

ordered Father’s parental rights to L.D. terminated. (D.C. Doc. 58.)  

 The District Court held a status hearing on May 19, 2015. (D.C. Doc. 

60.) Mother was not present due to her recent incarceration. (D.C. Doc. 60.) 

The State advised the District Court that Mother was struggling with mental 

health issues, and had attempted suicide three times in the past six to eight 

weeks. (Hearing Transcripts at 5.) (May 19, 2015) (Hereinafter 5/19/15 

Transcr.).) According to the State, the Department had been in contact with 

Mother, and Mother stated she wanted to attend treatment. (5/19/15 Transcr. 

at 5.) At the time of this hearing, Mother’s new counsel, Melody Brown, had 

not been in contact with Mother, and had no position on any of the 

information presented. (5/19/15 Transcr. at 6.) At the end of the hearing, the 

District Court expressed concerns that Mother may be dangerous to her 
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children due to these suicide attempts, but ordered the status of the case 

maintained. (5/19/15 Transcr. at 7, 8.)  

The State filed its Motion for Permanency Plan Hearing and Notice of 

Permanency Plan Report on May 29, 2017.  (D.C. Doc. 62.) In response to 

the petition, the District Court held a permanency plan hearing on June 2, 

2015. (D.C. Doc. 63.)  Mother was not present at the hearing and had no 

contact with the Department. (Hearing Transcript at 5.) (June 2, 2015) 

(Hereinafter 6/2/15 Transcr.).) The State declared that it would be seeking 

termination of Mother’s parental rights to L.D. (6/2/15 Transcr. at 5.) 

However, the State did note that if Mother re-engaged with her treatment 

plan, the Department would continue to offer her services. (6/2/15 Transcr. 

at 6.) Mother’s attorney stated that she had not had contact with Mother. 

(6/2/15 Transcr. at 6, 7.)  

On August 11, 2015, the State filed its Petition or Permanent Legal 

Custody and Termination of Parental Rights of Birth Mother (Termination 

Petition) to L.D. and A.O. (D.C. Doc. 66.) According to the Termination 

Petition, the Department believed that both youths were Indian Children 

pursuant to ICWA. (D.C. Doc. 66.) The Termination Petition moved to 

terminate Mother’s rights based on the theory of failure to successfully 

complete a treatment plan pursuant to Mont. Code Ann. § 41-43-609(1)(f). 
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Specifically, the Department stated that L.D. and A.O. had been in the 

State’s care since February 11, 2014, that Mother was provided with an 

appropriate treatment plan but failed to comply with her treatment plan, and 

that the conduct or condition rendering Mother unfit to parent was unlikely 

to change in a reasonable amount of time. (D.C. Doc. 66.) CPS Micaela 

Stroop submitted an affidavit to the District Court in support of the 

Termination Petition. (D.C. Doc. 66, see attached Affidavit.) Within the 

affidavit, CPS Stroop stated that both children were Indian Children, and 

that ICWA applied to the proceedings. (D.C. Doc. 66, see attached 

Affidavit.) CPS Stroop also stated that the Department had provided Mother 

with active efforts, as required by ICWA. (D.C. Doc. 66, see attached 

Affidavit.)  

The District Court held a hearing on August 18, 2017, regarding the 

permanency plan of A.O. and L.D. (D.C. Doc. 69.) Mother again expressed 

concern with L.D.’s placement due to her belief that Birth Father was having 

visitation with L.D. (Hearing Transcript at 11.) (August 18, 2015) 

(Hereinafter 8/18/15 Transcr.).) While trying to decide on whether there was 

a better placement option for L.D., the State indicated that the current 

placement complied with ICWA, and that the preferences of ICWA must be 

followed to any extent possible. (8/18/15 Transcr. at 16.)  
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On August 25, 2015, the District Court held a review hearing, at 

which Mother appeared by phone. (D.C. Doc. 73.) The District Court 

addressed the concerns raised by Mother regarding L.D.’s placement. (D.C. 

Doc. 73.) CPS Stroop testified that she had investigated the placement 

concerns, and discovered that L.D. was well taken care of. (Hearing 

Transcript at 7.) (August 25, 2015) (Hereinafter 8/25/15 Transcr.).) Even 

though CPS Stroop learned that Father had visited L.D.’s placement while 

L.D. was out of the home at Head Start, the State advocated to maintain 

L.D.’s current placement. (8/25/15 Transcr. at 8, 12.) At this hearing, 

Mother’s attorney called Iris Buffalo to the stand to testify. Ms. Buffalo, 

Mother’s maternal aunt, had raised Mother and was a willing placement for 

L.D. (8/25/15 Transcr. at 31-33.) 

Ms. Buffalo believed that L.D.’s heritage required L.D. to be raised on 

the reservation with her people. Ms. Buffalo stated that even though she was 

a willing placement, the Department only reached out to her once. (8/25/15 

Transcr. at 32, 33, 35.) Ms. Buffalo provided that gaining tribal enrollment is 

a political process for the Tribe, and that she was working to enroll L.D. as a 

member. (8/25/15 Transcr. at 36.) However, Ms. Buffalo believed that L.D. 

was enrollable because she is the direct descendant of enrolled members. 

(8/25/15 Transcr. at 36.) 
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The Department had uncertainties about placing L.D. with Ms. 

Buffalo, and believed L.D.’s current placement with her paternal 

grandmother was compliant with ICWA despite the fact that L.D. could not 

be enrolled with Father’s tribe, the Blackfeet. (8/25/15 Transcr. at 54.) The 

Department also stated that while L.D. had not yet been enrolled as a 

member of the Chippewa Cree Tribe, the Department would not stand in the 

way of enrollment. (8/25/15 Transcr. at 45.) The District Court maintained 

placement, but instructed the Department to get serious about considering 

Ms. Buffalo as a placement option for L.D. (8/25/15 Transcr. at 56.)  

 On September 29, 2015, the District Court held a review hearing. 

(D.C. Doc. 84.) At this hearing, the State reported to the District Court that it 

had been hard to contact Ms. Buffalo. (September 29, 2015 Hearing 

Transcript at 7.) (September 29, 2015) (Hereinafter 9/29/15 Transcr.).) The 

Department expressed that they were delayed in their investigation of 

placement with Ms. Buffalo because she was not licensed through the 

Chippewa Cree Tribe. (9/29/15 Transcr. at 7, 8.)  

According to the Department, Mother was doing well by attending 

chemical dependency appointments, and by having reached step two of her 

12-step program. (9/29/15 Transcr. at 9,10.) Although Mother was doing 

better, it was not enough, because the Department stated it would only 
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consider reunifying L.D. with Mother if she showed a substantial period of 

sobriety and stability outside of a highly structured supervised environment. 

(9/29/15 Transcr. at 11, 12.) 

 Mother’s attorney questioned the Department’s lack of action in 

investigating placement of L.D. with Ms. Buffalo. The Department agreed 

that at the last hearing the District Court had told the Department to 

seriously consider Ms. Buffalo. (9/29/15 Transcr. at 13.) However, the 

Department reached out to her only a few times, and refused to investigate 

any further without Ms. Buffalo first being licensed by the Chippewa Cree 

Tribe. (9/29/215 Transcr. at 13.) After the District Court expressed concern 

about moving forward with termination with placement issues still pending 

and because of Mother’s current status, Mother’s attorney moved to continue 

the termination hearing. (9/29/15 Transcr. at 20.) However, despite voicing 

earlier concerns about termination of parental rights possibly being 

premature, the District Court decided to maintain the termination hearing 

because it felt statutorily obligated to hold a termination hearing because 

L.D. was out of the home for 15 of 22 months. (9/29/15 Transcr. at 28.)   

 On October 6, 2015, the District Court held a review hearing. (D.C. 

Doc. 87.) At this hearing Mother presented that, as per the preference of 

guardianship for Indian children, she was considering consenting to the 
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guardianship of both L.D. and A.O. (Hearing Transcript at 5.) (October 6, 

2016) (Hereinafter 10/6/15 Transcr.).) At the time, Mother was still trying to 

enroll L.D. with the Chippewa Cree Tribe. (10/6/15 Transcr. at 12.) The 

Department requested a continuance due to the possibility of guardianship 

for both L.D and A.O., which needed to be staffed by Department 

supervisors. (10/6/15 Transcr. at 8.) The District Court continued the 

termination hearing for four weeks. (D.C. Doc. 88.) 

 On November 11, 2015, the District Court again continued the 

termination hearing until November 23, 2015. (D.C. Doc. 91.) This was 

prompted by a motion emailed by Mother to the District Court. (D.C. Doc. 

91.) In the interest of caution, because of Mother’s emailed motion, the 

District Court continued the hearing until November 23, 2015. (D.C. Doc. 

91.) The Termination hearing was again continued per the Department’s 

request because the ICWA QEW was unavailable for that date. (D.C. Doc. 

96.)  

 The District Court held a status hearing on February 2, 2016. (D.C. 

Doc. 99.) At this hearing, Mother was not represented, and had not yet been 

appointed representation. (D.C. Doc. 99.) The Department stated that 

termination was pending, and that the case needed to move forward. (D.C. 

Doc. 99.) However, the District Court maintained the status of the case until 
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the Office of Public Defender appointed representation for Mother. (D.C. 

Doc. 100.)   

 The District Court held a hearing to terminate Mother’s right to parent 

L.D. and A.O. on June 1, 2016. (D.C. Doc. 112.) At the hearing, Mother was 

present and represented, and agreed to stipulate to the guardianship of A.O. 

with A.O.’s paternal Aunt. (Hearing Transcr. at 6.) (June 1, 2016) 

(Hereinafter 6/1/16 Transcr.).)  

 The Department called Corin Fisch (Fisch) as its first witness. (6/1/16 

Transcr. at 10.) Fisch testified that she conducted a chemical dependency 

evaluation (CDE), and a mental health evaluation on Mother in April 2014. 

(6/1/16 Transcr. at 11.) Based on the CDE, Fisch diagnosed Mother as 

having opioid and amphetamine dependency, and recommended level 2.1 

intensive outpatient treatment for Mother. (6/1/16 Transcr. at 15, 16.) Fisch 

also recommended that Mother follow through with mental health services. 

(6/1/16 Transcr. at 16.) Fisch stated she was not concerned regarding 

Mother’s ambition to engage in treatment. Rather, Fisch was concerned with 

Mother’s ability to follow through with continuing to attend appointments 

and her “recovery environment” as she was purported to still be living with 

L.D.’s father and they had a “using relationship”. (6/1/16 Transcr. at 17-18.) 

At the time of the evaluation, Mother was living with L.D.’s Father, and they 
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had a “using relationship” which made Fisch concerned that Mother had the 

potential for relapse. (6/1/16 Transcr. at 18.)  

 Fisch also conducted a psychosocial assessment on April 23, 2014. 

(6/1/16 Transcr. at 18-19.) During the assessment, Mother disclosed many 

mental health diagnoses, including bi-polar disorder, panic disorder with 

agoraphobia, schizoaffective disorder, PTSD, and borderline personality 

disorder with antisocial personality disorder traits. (6/1/16 Transcr. at 18-

19.) Mother also revealed a history of trauma, starting with her mother being 

killed in an accident when Mother was three years old, and being raised by 

her aunt. According to Fisch, Mother was sexually abused by her uncle not 

long after she moved in with her aunt, which amplified her trauma. (6/1/16 

Transcr. at 19.) Stemming from Mother’s trauma, she experienced 

instability, lived on the streets, and was exposed to drugs in her adolescent 

and teen years. (6/1/16 Transcr. at 19-20.)  

 Fisch expressed that Mother’s treatment was difficult because she 

needed both chemical dependency and mental health treatment to occur 

concurrently due to the severity of both issues. (6/1/16 Transcr. at 20-21.) 

Based on this, Fisch recommended that Mother continue to see her 

psychiatrist for medication management, to work on chemical dependency, 

and to work on past trauma to develop coping skills. (6/1/16 Transcr. at 22.) 
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Fisch stated that Mother attended in patient treatment with Fisch until 

October of 2014, although her attendance was poor and irregular. (6/1/16 

Transcr. at 22-23.)  

Mother did not function well in group settings. Fisch stated that 

Mother was a distraction and would engage in attention seeking behaviors.  

(6/1/16 Transcr. at 24.) According to Fisch, due to Mother’s inability to 

function in group settings, and a report that Mother was dealing drugs to 

other group members, Mother was removed from group out-patient 

treatment. (6/1/16 Transcr. at 25.) Fisch offered one-on-one counseling to 

Mother, but Mother sought treatment elsewhere. (6/1/16 Transcr. at 26.) 

Fisch’s last interaction with Mother was in 2015. (6/1/16 Transcr. at 33.)  

Gary Kent (Kent) testified next. (6/1/16 Transcr. at 39.) Kent worked 

at Flathead Valley Chemical Dependency Clinic (FVCDC) as a LCPC/LAC, 

and first interacted with Mother in July 2015 when she left the Montana 

Chemical Dependency Center (MCDC) for FVCDC. (6/1/16 Transcr. 39-

41.) According to Kent, after Mother finished treatment at MCDC, she 

enrolled in Women’s Recovery Home (a 3.1 level treatment program). 

There, Mother was living in the recovery house, which possessed a 

structured environment focused on gaining interpersonal skills. Mother also 

regularly attended intensive outpatient treatment and AA meetings. (6/1/16 
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Transcr. at 46-47.) According to Kent, Mother phased out of the Recovery 

home, and since that time remained in outpatient treatment there. (6/1/16 

Transcr. at 48.)  

Kent testified that at the time of trial Mother was doing very well. 

Kent stated that Mother was tackling both chemical dependency and mental 

health issues, had embraced her recovery program, had actively and 

regularly attended group sessions, and was attending individual sessions on 

weekly basis. (6/1/16 Transcr. at 41-44.) Because of Mother’s progress, she 

was in the final days of outpatient treatment and was developing a relapse 

prevention plan. (6/1/16 Transcr. at 43-44.) Kent testified that Mother had 

maintained sobriety, and that Mother’s screens for alcohol had all come back 

negative. (6/1/16 Transcr. at 44.) Although Kent spoke highly of Mother’s 

success, he cautioned that there is always the potential for relapse with 

addiction. (6/1/16 Transcr. at 44.) Regardless, Kent stated that Mother was 

very active with her recovery program. (6/1/16 Transcr. at 44.)  

Kent stated that Mother’s programing with Kent was mixed, providing 

Mother with both chemical dependency and mental health treatment. (6/1/16 

Transcr. at 48.) Kent testified that Mother had made gains with her mental 

health. According to Kent, Mother was in the process of developing skills in 

coping with the trauma she experienced as a child by recognizing the 
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importance of finding alternative behaviors that are more proactive in 

dealing with her emotions. (6/1/16 Transcr. at 46.) Kent testified that 

Mother’s outpatient treatment moving forward would include remaining 

active in AA and NA groups, and continued treatment with Kent for co-

occurring issues. (6/1/16 Transcr. at 49-50.)  

Heather Brown, a psychiatric mental health nurse practitioner, 

testified regarding Mothers mental health. (6/1/16 Transcr. at 55.) In October 

2015, Brown completed a psychological evaluation on Mother concluding 

that Mother suffered from PTSD and borderline personality disorder. (6/1/16 

Transcr. at 55-57, 61-62.) After Brown’s evaluation, she prescribed Mother 

medications, and at the time of trial believed that Mother was stabilizing. 

(6/1/16 Transcr. at 56-57.) Brown continued to see Mother weekly, and 

recommended that Mother remain engaged in chemical dependency 

treatment, outpatient mental health therapy, case management and 

medication management. (6/1/16 Transcr. at 63.) Although Brown believed 

that Mother was stabilizing, she believed that Mother would need 

medication management throughout her life. (6/1/16 Transcr. at 65.)  

 CPS Stroop, the previous CPS on the case, testified regarding her 

experience with Mother. (6/1/16 Transcr. at 71-72.) CPS Stroop stated that 

contact with Mother was sporadic initially. However, after Mother moved to 
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FVCDC, contact was more consistent. (6/1/16 Transcr. at 71.) CPS Stroop 

stated that prior to attending FVCDC, Mother had not provided the 

Department with documentation from MCDC, had not signed the necessary 

releases, and had not attended a parenting class. (6/1/16 Transcr. at 71-72.) 

However, the Department did not ask Mother about the releases after they 

had been sent to her in Kalispell, and did not assist in finding Mother a 

parenting class to attend in Kalipsell.  (6/1/16 Transcr. at 76, 88.)  

According to CPS Stroop, Mother had only seen L.D. twice in over a 

year. However, CPS Stroop was unaware of the weekly video chats between 

L.D. and Mother. (6/1/16 Transcr. at 90.) CPS Stroop also testified that 

although Mother had moved to Kalispell and was doing well there, that the 

Department did not make an effort to contact FVCDC to assist with 

Mother’s treatment. (6/1/16 Transcr. at 91.)  

The State then called CPS Grant Van Vranken, the current CPS on the 

case. (6/1/16 Transcr. at 95.) According to CPS Van Vranken, he was active 

on the case since January 2016. (6/1/16 Transcr. at 96.) CPS Van Vranken 

testified that Mother had not provided the Department with any 

documentation regarding completing treatment plan tasks and that he has 

been assisting Mother with her treatment plan through phone contact. 

(6/1/16 Transcr. 97.) While Mother was expected to submit to UA drug 
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testing, the Department had not organized or scheduled any for Mother after 

she was discharged from the Women’s Recovery Home in Kalispell. (6/1/16 

Transcr. at 99.)  

According to CPS Van Vranken, the Department had concerns about 

the lack of documentation of treatment, and that they had been unable to 

confirm her sobriety. (6/1/16 Transcr. at 105.) However, CPS Van Vranken 

testified that the Department had not sent Mother new releases to sign, and 

instead had relied solely on the releases that CPS Stroop had sent to Mother 

via mail when she first arrived in Kalispell. (6/1/16 Transcr. at 106.)  

The State then called Anna Fisher, the ICWA qualified expert witness 

(QEW) to testify. QEW Fisher stated that Department did not make active 

efforts, as required by ICWA because the Department did not follow up with 

providers in Kalispell. (6/1/16 Transcr. at 112-113.) QEW Fisher also 

testified that she did not believe that continued custody of L.D. by Mother 

would likely result in serious emotional or physical damage because Mother 

was clean, sober, and wanted to parent her child. (6/1/16 Transcr. at 113.) 

QEW Fisher stated that Mother had grown a great deal since moving to 

Kalispell, but no one in the Department followed up on Mother’s status or 

case. (6/1/16 Transcr. at 114-117.)  
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Following this testimony, the District Court stated that QEW Fisher’s 

remarks had been fatal to the Department’s case, and that a termination order 

would violate ICWA. Due to this, the District Court extended TLC for 90 

days, but refused to terminate Mother’s parental rights. (6/1/16 Transcr. at 

117, 127.)  

 On August 30, 2016, the District Court held a hearing regarding the 

extension of TLC. (Hearing Transcript at 5-6.) (August 30, 2016) 

(Hereinafter 8/30/16 Transcr.).) The Department requested the extension 

after Mother’s UA tests had dilute results, and positive results for alcohol. 

(8/30/16 Transcr. at 5-6.) According to the Department, Mother also did not 

appear for the hair follicle test as requested at termination hearing in June 

2016. (8/30/16 Transcr. at 6.) The Department stated that it was not 

comfortable with L.D. and Mother having overnight visits in Kalispell, but 

was willing to work on getting Mother to Great Falls for hotel visits and 

multiple day visits. (8/30/16 Transcr. at 6.) The Department stated that they 

asked Mother to complete another psychological evaluation and was 

working with Dr. Trontel in Kalispell to make it happen. (8/30/16 Transcr. at 

6-7.) The Department also provided Mother with courtesy supervision in 

Kalispell with Kerri Brewer. (8/30/16 Transcr. at 8.) At the hearing, Mother 

stated her willingness to provide another hair follicle test for the 
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Department. (8/30/16 Transcr. at 9.) The District Court granted the extension 

of TLC for six months due to concerns about Mother’s sobriety. (8/30/16 

Transcr. at 13.)  

 On October 5, 2016, the Department filed its second Petition for 

Termination of Mother’s Right to Parent L.D. (Termination Petition II.) 

(D.C. Doc. 127.) The Petition and affidavit alleged that Mother failed to 

comply with her treatment plan under Mont. Code Ann. § 41-3-609(1)(f), 

even though Mother completed in patient treatment at the Kalispell 

Women’s Recovery Home, Mother was engaged in out patient treatment, 

and Mother had remained sober. (D.C. Doc. 127.) In the Termination 

Petition II, the State described L.D. as an Indian Child and member of the 

Chippewa Cree Tribe. (D.C. Doc. 127.) Although the Termination Petition II 

alleged that Mother had not completed parenting classes, the CPS Affidavit 

stated that Mother had done so at the Kalispell Women’s Recovery Home. 

(D.C. Doc. 127.)  

According to the Department, Mother also had not addressed mental 

health concerns. However, the CPS Affidavit stated that Mother completed a 

psychological evaluation. (D.C. Doc. 127.) The Petition also alleged that 

Mother tested positive for alcohol or had not submitted to multiple tests, that 

Mother had missed numerous visits with L.D., and that Mother was 45 
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minutes late for two visits with L.D. (D.C. Doc. 127.) Overall, the 

Department stated its main concern was that Mother had no vision of 

change. (D.C. Doc. 127.)  

 On November 1, 2016, the District Court held a status hearing. At this 

hearing, it was learned that Mother had missed UA tests and had not been in 

contact with the Department. (Hearing Transcript at 5-7.) (November 1, 

2016) (Hereinafter 11/1/16 Transcr.).) The Department stated that Mother 

also had completed her psychological evaluation, and that the 

recommendations from that evaluation were that Mother seek or continue 

mental health treatment. (11/1/16 Transcr. at 6-7.)  

 On November 28, 2016, the District Court held a termination hearing 

regarding Mother’s right to parent. L.D. (D.C. Doc. 150.) The Department 

requested that the guardianship to A.O., which had been stipulated to prior to 

the hearing, be voided and that Mother’s rights to both A.O. and L.D. be 

terminated. (Hearing Transcript at 10-11.) (November 28, 2016) (Hereinafter 

11/28/16 Transcr.).)  However, the District Court determined that the 

guardianship was valid, and that the termination hearing would only concern 

Mother’s right to parent L.D. (11/28/16 Transcr. at 12.) The Department 

then requested, contrary to what was stated in Termination Petition II, that 

since A.O.’s case had been disposed of, the District Court find ICWA no 
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longer applied because L.D. was not an Indian Child. (11/28/16 Transcr. at 

15.) Mother’s Attorney did not object, the District Court excused the ICWA 

QEW, and found that ICWA did not apply. (11/28/16 Transcr. at 16-17.)  

 The Department’s first witness was CPS Van Vranken. (11/28/16 

Transcr. at 18.) According to CPS Van Vranken, since the last hearing the 

Department had established an appointment for Mother to undergo a 

psychological evaluation, requested courtesy supervision out of Kalispell for 

Mother, established UA monitoring, and facilitated visitation between 

Mother and L.D. (11/28/16 Transcr. at 19.) CPS Van Vranken stated that 

between August 19, 2016 and November 3, 2016, Mother did not call or 

appear for any of her UA tests. (11/28/16 Transcr. at 19-20.) However, 

Mother had seven clean UA tests from November 3, 2016 through 

November 28, 2016. (11/28/16 Transcr. at 21.) Mother completed a 

chemical dependency evaluation, completed her stay at MCDC, and 

completed her stay at Kalispell Women’s Recovery Home. (11/28/16 

Transcr. at 24-26.) Mother also signed all necessary releases provided to her 

by the Department. (11/28/16 Transcr. at 27.) Although Mother tested 

positive for alcohol in her UA, she continued to test negative for anything 

else. (11/28/16 Transcr. at 27-28.)  
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According to CPS Van Vranken, and contrary to the Termination 

Petition II, Mother completed the required parenting class. (11/28/16 

Transcr. at 28.) CPS Van Vranken stated that Mother’s visits and contact 

with L.D. had been sporadic since September 2016, and that Mother had not 

maintained regular visitation with L.D. due to transportation issues. 

(11/28/16 Transcr. at 22, 29.) CPS Van Vranken testified that the 

Department had plans to move L.D. to Kalispell until Mother provided a UA 

test positive for alcohol. (11/28/16 Transcr. at 29-30.) After that, according 

to CPS Van Vranken, Mother “fell of the face of the earth.” (11/28/16 

Transcr. at 29-30.)  

Regarding mental health, CPS Van Vranken testified that Mother 

completed her required psychological evaluation with Robert Trontel, PhD. 

(11/28/16 Transcr. at 31, 44.) Trontel recommended that Mother see a 

chemical dependency counselor, continue to be involved in substance abuse 

treatment, and that Mother use non-habituating medication to help her 

regulate her emotions. (11/28/16 Transcr. at 46-49.)  

The Department called Gary Kent (Kent) to testify. Kent, a 

LCPC/LAC, had testified at the previous termination hearing. Kent testified 

that he treated Mother on an individual outpatient basis. (11/28/16 Transcr. 

at 60-62.) According to Kent, Mother did relapse in August.  However, Kent 
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testified that relapse is common with addiction and is part of the recovery 

process. Kent stated that it was good that Mother sought out help on her own 

after her relapse, and stated if she continued to seek out help on her own, she 

would continue being successful. (11/28/16 Transcr. at 64-70.) According to 

Kent, he saw Mother a few weeks prior to the trial, and did not notice any 

symptoms of withdrawal. (11/28/16 Transcr. at 70.)  

 Mother was called to testify by her attorney. Mother stated that she 

was still concerned with L.D.’s placement because she feared that Father 

was still visiting her. (11/28/16 Transcr. at 86.) Mother admitted to her 

relapse with alcohol, but stated following this downturn she had taken the 

initiative to re-engage in treatment. Mother testified to being proactive in 

trying to prevent relapse, but she felt very depressed and beaten down. 

(11/28/16 Transcr. at 87-89.) Mother testified that, not only did she re-

engage in treatment on her own, but also found housing and a job as a 

certified nursing assistant. (11/28/16 Transcr. at 90-91.)  

 Regarding visits with L.D., Mother thought that since she was in 

Kalispell, and L.D. in Great Falls, that Skype visitation between her and 

L.D. would be easiest. (11/28/16 Transcr. 91-92.) Mother recognized that 

there had been communication issues between her and CPS Van Vranken. 

However, Mother believed that it was in L.D.’s best interests to be with her, 
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and felt as though she had “climbed mountains” for her child in how much 

she had achieved with her addiction issues. 

 On June 16, 2017, the District Court issued its Final Order, 

terminating Mother’s right to parent L.D. (D.C. Doc. 157.) The District 

Court determined that both sides agreed that ICWA was not applicable. 

Because of that, the District Court applied the clear and convincing standard 

of proof. (D.C. Doc. 157.) The District Court admonished the Department 

for falling short when Mother was in Kalispell for nine months when the 

Department had made no attempts to determine the status of her chemical 

dependency issues, did not assist Mother in completing parenting classes, 

and did not facilitate visitation between L.D. and Mother. (D.C. Doc. 157.)  

 The District Court stated that the even though the Department knew 

that ICWA no longer applied to L.D.’s case, it did not inform the District 

Court until the day of the termination hearing. (D.C. Doc. 157, page 19.) The 

District Court reprimanded the State for trying to require Mother to disprove 

termination, when it is the State’s burden to do so. (D.C. Doc. 157, pages 

33-35.) While the District Court terminated Mother’s right to parent L.D., it 

struggled with the decision. The District Court specifically noted that this 

conclusion had been difficult in coming to because Mother had put forth 

such a conscientious and dedicated effort, and it was clear that she loved her 
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daughter. (D.C. Doc. 157, page 35.) However, the District Court determined 

that L.D. needed permanency and granted the Termination Petition II and 

terminated Mother’s parental rights. (D.C. Doc. 157.)  

SUMMARY OF THE ARGUMENT  

 The District Court erred and violated ICWA when it failed to apply 

ICWA to the termination hearing of Mother’s parental rights to L.D. The 

State did not comply with ICWA in making its determination that L.D. was 

not an Indian Child as defined by ICWA. The Act requires that the State file 

a letter from the Tribe regarding a child’s enrollment or eligibility for an 

enrollment after a Tribe has made this determination. No such filing was 

ever made in this case, nor was any determination from the Tribe put on the 

record at any hearing. The State’s failure to comply with ICWA and the 

District Court’s determination that ICWA did not apply to the termination 

proceeding without proper documentation violated ICWA.  

 The District Court and the State violated Mother’s right to due process 

by not providing Mother with sufficient notice that ICWA would not apply 

at the termination hearing. Mother was served with a termination petition, 

which stated ICWA applied to the case due to L.D.’s status as an Indian 

Child. At the start of the termination proceedings the State announced that 

ICWA no longer applied to these proceedings because L.D. was not an 
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Indian Child as defined by the Act, despite the termination petition stating 

otherwise.  

 The District Court violated Mother’s right to fundamentally fair 

procedures when it terminated Father’s parental rights under ICWA but not 

Mother’s. When Father’s rights to L.D. were terminated, the District Court 

used the heightened standards under ICWA. Mother’s parental rights were 

terminated without the application of ICWA. Both parents’ rights were 

terminated under the same theory of failure to complete a treatment plan but 

Father received the benefit of a higher evidentiary standard whereas Mother 

did not.  Nothing was entered into the record, which supported the use of a 

lower standard of proof for termination of Mother’s parental rights.  

STANDARD OF REVIEW 

 This Court reviews a district court’s termination of an individual’s 

fundamental constitutional right to parent her child for the abuse of 

discretion. In re D.B. and D.B., 2007 MT 246, ¶ 16, 339 Mont. 240, 168 

P.3d 691. A district court has abused its discretion if its findings of fact are 

clearly erroneous or its conclusions of law are incorrect. In re D.B. and D.B. 

at ¶ 18.  

 “Findings of fact are clearly erroneous if they are not supported by 

substantial evidence.” In re D.H., S.H., K.H., N.S., J.B., Jr., 2001 MT 200, ¶ 
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14, 306 Mont. 278, 33 P.3d 616. If a court’s findings of fact are supported 

by substantial evidence but the court misapprehended the effect of the 

evidence, the findings of fact are clearly erroneous. In re D.H., at ¶ 14. The 

findings of fact are also clearly erroneous if the facts were supported and the 

district court did not misapprehend the effect of the evidence, but this Court 

is still left with the “definite and firm conviction that a mistake has been 

committed.” In re D.H., at ¶ 14. This Court reviews a district court’s 

conclusions of law to determine whether its conclusions are correct. In re 

M.P.M., 1999 MT 78, ¶ 12, 294 Mont. 87, 976 P.2d 988.   

 A proceeding governed by the Indian Child Welfare Act is subject to 

heightened standards of proof. Under ICWA, if termination of a parent’s 

rights is sought, then the court must be “satisfied by proof beyond a 

reasonable doubt” that 25 U.S.C. § 1912(d) has been met. 25 U.S.C. § 

1912(f); In re G.S., 2002 MT 245, ¶ 33, 312 Mont. 108, 59 P.3d 1063.  

Beyond a reasonable doubt is the highest burden of proof within our society, 

and requires that proof be of “such a convincing character that a reasonable 

person would rely and act upon it in the most important of his or her own 

affairs.” State v. Flesch, 254 Mont. 529, 535, 839 P.2d 1270, 1273-74 

(1992). If ICWA does not apply, then the standard of proof is clear and 

convincing. Clear and convincing evidence “is more than a mere 
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preponderance of the evidence, and requires evidence that is definite, clear 

and convincing,” but “[it] does not mean unanswerable or conclusive 

evidence, or evidence that is beyond a reasonable doubt.” Glueckert v. 

Glueckert, 2015 MT 107, ¶10, 387 Mont. 507, 347 P.3d 1216. A proceeding 

governed by ICWA may be invalidated upon proof that any provision of 

sections 1911, 1912, or 1913 of the Act has been violated.  

ARGUMENTS  
 

I. THE DEPARTMENT AND THE DISTRICT COURT FAILED 

TO COMPLY WITH THE INDIAN CHILD WELFARE ACT.  
 

A “natural parent’s right to the care and custody of [their] child is a 

fundamental liberty interests which courts must protect with fundamentally 

fair procedures at all stages of the proceedings during the termination of 

parental rights.” In re C.J., 2010 MT 179, ¶ 26, 357 Mont. 219, 237 P.3d 

1282 (citing In re B.N.Y., 2003 MT 241, ¶ 21, 317 Mont. 291, 77 P.3d 189). 

Because the right to parent is a fundamental liberty interest, the procedures 

to terminate said interest are protected by the Due Process Clause of the 

Fourteenth Amendment of the United States Constitution, guaranteeing that 

those procedures are fundamentally fair. In re C.J. at ¶ 26; In re D.B. and 

D.B., ¶ 17; U.S. Const. amend. XIV. To ensure due process provides for 

fundamentally fair procedures, a district court must adequately address each 

applicable statutory requirement before it terminates and individual’s 
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parental rights. In re D.B. and D.B., 2007 at ¶ 17 (citing In re A.T., 2003 MT 

154, ¶ 10, 316 Mont. 255, 70 P.3d 1247). The Montana and U.S. 

Constitutions mandate strict compliance with the statutory requirements 

governing parental rights termination proceedings and the failure to strictly 

comply with the statutory requirements should generally result in the 

reversal of the termination. In re J.C. and A.D., 2008 MT 127, ¶ 53, 343 

Mont. 30, 183 P.3d 22.  

 ICWA requires additional and heightened procedures for involuntary 

child custody and parental rights termination proceedings when an Indian 

child is the subject of the action. In 1978, the United States Congress 

enacted ICWA in response to concerns that the continued existence and 

integrity of Indian tribes themselves were threatened due to abusive child 

welfare practices. These abusive practices were breaking up an “alarmingly 

high percentage of Indian families” and placing Indian children in non-

Indian homes. 25 U.S.C § 1901(3) and (4); Mississippi Band of Choctaw 

Indians v. Holyfield et. al., 490 U.S. 30, 32 (1989). These non-Indian homes 

stifled the children’s cultural identity, essentially robbing them of their 

cultural heritage. 25 U.S.C. § 1901. Prior to ICWA, Congress believed that 

welfare agencies enforced the informal policy that Indian children would be 

better off growing up in non-Indian households, effectively smothering the 
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Indian way of life. 122 Cong. Rec. S14710 (daily ed. August 27, 1976). 

Prior to ICWA, because the federal government took no action, welfare 

agencies were able to “strike at the heart of the Indian communities by 

literally stealing Indian children.” 122 Cong. Rec. S14710. Some of the 

drafters of ICWA equated the high amounts of Indian child removals from 

Indian homes as cultural genocide. 122 Cong. Rec. S14710.  

ICWA is meant to "protect the best interest of Indian children and to 

promote the stability and security of Indian tribes and families." 25 U.S.C. § 

1902. ICWA provides the "minimum Federal standards for the removal of 

Indian children from their families and the placement of such children in 

foster or adoptive homes which will reflect the unique values of Indian 

culture.” 25 U.S.C. § 1902 (emphasis added). ICWA "is based on the 

fundamental assumption that it is in the Indian child's best interest that its 

relationship to the tribe be protected." Holyfield, 490 U.S. at 49-50 (See 

footnote 24). 

A. The State Did Not Follow Federal Statutory Procedures In  

  Determining Whether L.D. Was An Indian Child As   

  Defined By ICWA.  

 

The record does not confirm that L.D. was or was not an Indian child, 

because the State and the District Court did not engage in due diligence to 

discover whether ICWA applied. ICWA defines an Indian child as a person 
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who is unmarried, under the age of eighteen, and must either be a member of 

an Indian Tribe, or is eligible for membership of a Tribe, and the biological 

child of an Indian Tribe member. 25 U.S.C. § 1903(4). This Court has stated 

that determination of whether a child is an Indian Child under ICWA 

represents a threshold inquiry that is solely determined by an Indian Child’s 

Tribe. In re the Matter of A.G., 2005 MT 81, ¶13, 326 Mont. 403, 109 P.3d 

756; 25 CFR § 23.108. (Emphasis added.) Accordingly, determinations for 

tribal membership eligibility are fact dependent, and based on a child’s 

actual ancestry. In re the Matter of A.G., at ¶ 13.  

This Court has held that “‘[w]hen a state court has reason to believe a 

child involved in a child custody proceeding is an Indian, the court shall 

seek verification of the child’s status from either the [BIA] or the child’s 

tribe.’” In re the Matter of A.G., at ¶ 14. If a district court has any reason to 

know that a child is an Indian Child, but there is no sufficient evidence to 

base such a determination on, then the district court must:  

“(1) [c]onfirm, by way of a report, declaration, or testimony 

included in the record that the agency or other party used due 

diligence to identify and work with all of the Tribes of which 

there is reason to know the child may be a member (or eligible 

for membership), to verify whether the child is in fact a 

member (or a biological parent is a member and the child is 

eligible for membership); and  
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(2) [t]reat the child as an Indian child, unless and until it is 

determined on the record that the child does not meet the 

definition of an ‘Indian child’ in this part.”  

 

25 CFR § 23.107(b)(1 and 2) (emphasis added).  

 

 The District Court had reason to believe that L.D. was an Indian 

Child because her Mother was an enrolled member of the Chippewa 

Cree Tribe, and because L.D.’s older sister was also an enrolled 

member of the Chippewa Cree Tribe. The District Court recognized 

this, and followed ICWA until the final termination hearing. The 

Department also recognized that the ICWA controlled for L.D. and 

stated in early proceedings that it would investigate the status of 

whether ICWA applied to L.D.  

 L.D. was treated as an Indian Child in all stages of the 

proceedings, up until Mother’s second termination hearing. In fact, the 

initial termination attempt by the Department failed because QEW 

Fisher testified that the Department had not made active efforts as 

required by ICWA. During the second termination proceeding, it was 

determined that ICWA did not apply. However, no determination by 

the Chippewa Cree Tribe had been filed with the District Court, and 

there was no proof as to what actions had been taken to determine 

whether L.D. was an Indian Child under ICWA.  
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As required by this Court and the Federal Regulations, 

determination of whether a child is an Indian Child is left to the sole 

discretion of the Tribe. That determination by the Tribe must then be 

documented and entered into the record. Because there is no record of 

such a determination by the Chippewa Cree Tribe, the District Court, 

and the Department violated ICWA when it terminated Mothers right 

to parent L.D. The Department clearly violated ICWA when it sprung 

on the District Court and the Mother at the termination hearing that 

ICWA did not apply to L.D. having never provided the required proof. 

The District Court also then violated ICWA when it proceeded with 

the termination under the non-ICWA standard of proof. Therefore, 

this court should reverse the District Court’s termination of Mother’s 

right to parent L.D.  

II. THE DISTRICT COURT VIOLATED MOTHER’S RIGHT TO 

DUE PROCESS OF THE LAW.  

 

A “natural parent's right to care and custody of a child is a 

fundamental liberty interest which courts must protect with fundamentally 

fair procedures at all stages of the proceedings for the termination of 

parental rights.” In re C.J., 2010 MT 179, ¶ 26, 357 Mont. 219, 237 P.3d 

1282 (citing In re B.N.Y., 2003 MT 241, ¶ 21, 317 Mont. 291, 77 P.3d 189).  

Because the procedures to terminate an individual's right to parent her child 
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implicates a fundamental liberty interest, the procedures are protected by the 

Due Process Clause of the Fourteenth Amendment of the United States 

Constitution which guarantees that those procedures are fundamentally fair.  

In re C.J. at ¶ 26; In re D.B. at ¶ 17; U.S. Const. amend. XIV. Mother’s right 

to due process was violated when the Department did not provide Mother 

with notice that the standard of proof was clear and convincing rather than 

beyond a reasonable doubt, and when procedures to terminate Mother’s right 

to parent L.D. were not fundamentally fair.  

A. Mother Was Not Provided With Sufficient Notice That The  

  State Had Determined L.D. Was Not An Indian Child  

  Under ICWA.  
 

The State did not provide Mother with notice when it moved to 

terminate her rights under the non-ICWA standards. A parent is entitled to 

proper notice before her rights are terminated.  In re J.G., C.G., M.G.-E., 

2004 MT 104, ¶ 20, 321 Mont. 54, 89 P.3d 11. The constitutional right to 

due process requires a parent receive sufficient notice of the action sought to 

be taken against her, the basis of that action, and the opportunity to be heard 

on the issues about which she has received notice. In re T.C. and W.C., 2001 

MT 264, ¶¶ 22, 24, 307 Mont. 244, 37 P.3d 70. Failure to properly provide 

appropriate notice to a parent subject to a termination proceeding is 
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reversible error. In re K.B. and T.B., 2013 MT 133, ¶¶ 34-35, 370 Mont. 

254, 301 P.3d 836. 

 Even an amended petition for termination containing the correct 

statutory basis for termination does not constitute proper notice. In In re T.C. 

and W.C., the appellant mother was provided notice that the Department was 

seeking to terminate her parental rights under Mont. Code Ann. § 41-3-

609(1)(f) for the failure to successfully comply with her treatment plan. 

2001 MT at ¶ 21. At the termination hearing, over objection from the 

mother's attorney, the district court allowed the Department to amend its 

pleadings to include abandonment as a new and separate statutory basis for 

the termination of the mother's parental rights. Id. Abandonment was in the 

original petition as a basis for the termination only of the father's rights. In 

re T.C. and W.C at ¶ 24. The State argued that because the Department's 

petition pleaded facts that would support the allegation of abandonment, the 

mother and her attorney were on notice that the theory of abandonment 

would be pursued at the termination hearing. In re T.C. and W.C at ¶ 21. The 

district court agreed. This Court found that the district court's decision 

allowing the Department to amend its pleadings was in error because the 

mother lacked notice and therefore the opportunity to prepare her case.  In re 

T.C. and W.C at ¶ 21, 24.   
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 Thus, if the Department fails to invoke a particular statute in its 

petition for termination of parental rights, the statute cannot subsequently be 

used as a basis for termination of those rights. This Court reversed the 

termination of a father’s parental rights when the Department petitioned to 

terminate his rights under Montana Code Annotated § 41-3-609(1)(f), failure 

to complete a treatment plan, when the father was, and would remain, 

incarcerated for another two years. In re A.T., 2003 MT 154. This Court 

stated that the Department “could have requested termination of the parental 

rights pursuant to [Montana Code Annotated] § 41-3-609(4)(c)” but instead 

the Department provided father with a court-approved treatment plan. In re 

A.T.at ¶ 23. Additionally, the Department did not petition to terminate the 

father’s rights pursuant to § 41-3-609(4)(c). This Court held that because the 

Department “did not raise § 41-3-609(4)(c) in its petition for ... termination 

of parental rights... it could not be used to support termination of the father’s 

parental rights.” In re A.T. at ¶ 25. 

 Similar to In re T.C. and W.C. and In re A.T. Mother did not receive 

notice that the District Court would terminate Mother’s right to parent under 

clear and convincing evidence rather than beyond a reasonable doubt, as 

required by ICWA. In fact, leading up to the trial nothing on the record 
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indicated that ICWA was not still controlling, and that the heightened 

burden of proof would be not continue to be applied.  

The Department’s Petition for Termination II, as well as the CPS 

Affidavit accompanying the Petition indicated that L.D. was an Indian Child 

under ICWA, and that ICWA applied. Further, the ICWA QEW was also 

called to testify at the hearing. However, the Department surprised the 

District Court, and Mother, when it indicated, at the start of the termination 

hearing that ICWA did not apply to L.D. The record clearly indicates that 

neither the Mother, nor the District Court received notice that ICWA did not 

apply. 

 Therefore, because Mother did not receive notice that ICWA did not 

apply until the termination hearing, Mother’s right to a due process was 

violated. Because of this violation, this Court should reverse the District 

Court’s termination of Mother’s right to parent L.D. 

 B. Mother Did Not Receive Fundamentally Fair Procedures  

  During The DN Proceedings, When Father’s Rights   

  Were Terminated Under The Heightened Standard Of  

  ICWA, And Mother’s Were Not.  
 

Fundamental fairness requires that parents be treated equally in 

termination proceedings. According to this Court, termination proceedings 

must meet the due process requirements of the Montana and U.S. 

Constitutions. Due process requires that “a parent must not be placed at an 
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unfair disadvantage.” In re L.V.-B., 2014 MT 13, ¶ 15, 373 Mont. 344, 317 

P.3d 191. This Court has stated that the Montana Constitution embodies “a 

fundamental principle of fairness: that the law must treat similarly-situated 

individuals in a similar manner.” In re Adoption of A.W.S., 2014 MT 322, ¶ 

11, 377 Mont. 234, 339 P.3d 414.  In abuse and neglect proceedings were 

ICWA is applied, the determination of whether ICWA applies and the 

heighted standards of ICWA are as to the child and not the individual parent. 

25 U.S.C. §§ 1902-1903, 1912. Therefore, if it is determined a child is an 

Indian Child as defined by ICWA, the proceedings involving both parents 

are governed by the standards and procedures outlined in ICWA. 

The District Court did not treat Mother with fundamental fairness 

when it terminated Mother’s right to parent L.D. under a lower standard of 

proof than L.D.’s father. During Mother’s second termination hearing, the 

Department sprung on the District Court and Mother that L.D. was not an 

Indian Child, and that ICWA did not apply. Even though Mother did not 

have notice, and nothing from the Chippewa Cree Tribe had been filed to 

indicate that L.D. was not an Indian child under ICWA, the District Court 

proceeded to terminate Mother’s right to parent L.D. under the non-ICWA 

standard of clear and convincing evidence. However, L.D.’s father’s parental 

rights were terminated previously under the heightened standard of beyond a 
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reasonable doubt because ICWA applied to his termination proceeding but 

not to Mother’s. This is despite the fact that ICWA applies to the child at 

issue and not the individual parent.  

Because the District Court failed to terminate Mother’s rights under 

the same standard of proof as Father when no determination by the 

Chippewa Cree Tribe was filed with the District Court that ICWA did not 

apply, Mother’s right to fundamentally fair procedures was violated, and this 

Court should reverse the District Courts termination of Mother’s rights.  

CONCLUSION 

Based on the above facts and argument, Mother respectfully requests 

this Court reverse the order terminating her parental rights of L.D. and 

remand this matter to District Court. 

 

Respectfully submitted this 6th day of November, 2017. 

     By: /s/ Shannon Hathaway 

                   

       

     SHANNON HATHAWAY 

     MONTANA LEGAL JUSTICE, PLLC 
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