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JURISDICTIONAL STATEMENT 

 1.  The United States District Court for the Central District of California 

(“District Court”) had jurisdiction over the claims of Appellants,  the Chemehuevi 

Indian Tribe (“Chemehuevi”) and the Chicken Ranch Rancheria of Me-Wuk 

Indians (“Chicken Ranch”) (together, “Tribes”) pursuant to:  

(a) 28 U.S.C. § 1331, in that this action arises under the laws of the 

United States, specifically, the Indian Gaming Regulatory Act, 25 U.S.C. § 2701 et 

seq. (“IGRA”); and  

(b) 28 U.S.C. § 1362, in that the Tribes are federally recognized Indian 

tribes asserting that the State of California’s (“State”) actions violate the laws of 

the United States, including federal common law.  

 2. The Court of Appeals has jurisdiction over this appeal based upon: 

(a) 28 U.S.C. § 1291, in that the Tribes are appealing a final judgment of 

the District Court; 

(b) The District Court issued an order granting the motion for summary 

judgement filed by Appellees, Governor Edmund G. Brown, Jr.,
1
 and the State 

(together, “State”), denying the Tribes’ motion for summary judgment on March 

30, 2017; 

                                                           
1
 Governor Brown was named in the Complaint as “Jerry Brown, Governor of 

California.” 
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(c) The District Court issued a final judgment in this case on April 4, 

2017. The Tribe filed a notice of appeal on April 28, 2017, pursuant to Fed. R. 

App. P. 4(a). The filing of the notice of appeal within thirty (30) days of the entry 

of the Judgment was timely; and 

(d) The Judgment granting the State’s motion for summary judgment and 

denying the Tribe’s motion for summary judgment constitutes a final judgment that 

disposed of all of the claims of all of the parties. 

STATEMENT OF ISSUES 

 1. Does a provision in a Class III gaming compact, entered into pursuant 

to the IGRA, that sets a date certain upon which the compact terminates 

(“Termination Provision”) conflict with the plain wording of the IGRA? 

 2. Is a termination provision a permissible subject of negotiation 

pursuant to 25 U.S.C. § 2710(d)(3)(C)(i)-(vii)? 

 3. Does a termination provision conflict with the intent and purposes for 

which Congress enacted the IGRA? 

 4. Has the Department of the Interior (“Interior”) determined whether a 

termination provision conflicts with the IGRA in a manner that requires the Court 

to give deference to that interpretation, pursuant to Chevron, U.S.A., Inc. v. NRDC, 

Inc., 467 U.S. 837 (1984)? 
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 5. Do the Indian canons of construction require the Court to interpret the 

IGRA to prohibit the inclusion of a termination provision in a Class III gaming 

compact? 

STATEMENT OF THE CASE 

1. The Condition Of The Tribes Before Gaming. 

A. Chicken Ranch. 

 The Chicken Ranch Rancheria was established for a group of  Eastern Sierra 

Miwok Indians on October 24, 1908, by order of the Secretary of the Interior. The 

Rancheria encompassed approximately 40 acres of land located near Jamestown, in 

Tuolumne County, California. ER 68, ¶¶ 3-5.  From the time they were rounded up 

and placed on the Rancheria, the members of Chicken Ranch lived in poverty. 

Tribal members lived in substandard housing with little or no infrastructure. Tribal 

member homes lacked indoor plumbing. There was no water or sewage system on 

the Rancheria. ER 68-69, ¶¶ 7, 12. 

 Chicken Ranch was illegally terminated pursuant to Pub. L. No. 85-671, 72 

Stat. 619 (1958) (“Rancheria Act”). Pursuant to the Rancheria Act, the Secretary 

subdivided and conveyed the 40 acre Rancheria to 16 adult members of the Tribe 

in fee. ER 68-69, ¶¶ 8-10. 

 The termination of Chicken Ranch extinguished the existence of the Tribe, 

ended the rights of tribal members to receive special federal services as Indians, 
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ended the trust status of the Rancheria lands, and exposed the Rancheria lands to 

state regulation and taxation. ER 69, ¶ 11.  

 Despite the requirements of the Rancheria Act, officials of the Department 

of the Interior did not install a proper water or sewer system on the Rancheria prior 

to the final termination of Chicken Ranch. After termination, the Interior built a 

cistern well, which produced contaminated water, while the sewer system on the 

Rancheria remained mainly outhouses or hand dug cesspools. ER 69, ¶¶ 13-18. 

 Immediately upon termination of the Rancheria, the parcels of land illegally 

conveyed to tribal members and the homes on the parcels became subject to 

Tuolumne County’s planning and zoning laws, the California Subdivision Map 

Act, and the County’s uniform construction standards. Almost immediately after 

termination went into effect, Tuolumne County officials issued citations to tribal 

members because their houses and parcels failed to meet State and County zoning 

and subdivision requirements and uniform construction standards. Within weeks of 

termination, many tribal members were prohibited from inhabiting their homes. 

Few tribal members had enough money to bring their houses up to the applicable 

zoning and building code standards, which forced many tribal members to sell their 

homes. ER 69-70, ¶¶ 19-20. 
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 Upon termination the former Rancheria parcels also became subject to 

County property tax. Most tribal members, many of whom were not even aware of 

their property tax liability, were too poor to pay the taxes. ER 70, ¶ 21. 

 By the late 1960s, after the illegal termination only one tribal member still 

owned land on the Rancheria. Ownership of all of the other former Reservation 

parcels passed into non-Indian ownership.  ER 70, ¶ 22. 

 In 1985, United States District Court for the Northern District of California 

entered a “Stipulation for Entry of Judgment” in Hardwick v. United States, N.D. 

Cal. Case No. c-79-1719-SW. 24, relating specifically to Chicken Ranch and its 

members. The judgment restored the status of Chicken Ranch as a federally 

recognized tribe, its members eligibility for federal benefits and services provided 

to Indians by the United States, the application to Chicken Ranch’s members of all 

federal statutes that applied to Indians because of their status as members of a 

federally recognized tribe, and the right of Chicken Ranch members to restore to 

trust status of land on the Rancheria remaining in Indian ownership, and the 

boundaries of the Rancheria and the status of [all lands within those boundaries to 

the status of “Indian country” as defined by 18 U.S.C. § 1151.] ER 70-71, ¶¶ 23-

25.   

 After entry of the Hardwick judgment, only one parcel of land remained in 

Indian ownership, a three acre parcel, that was restored to trust status and conveyed 
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to Chicken Ranch for the operation of its gaming facility ER 61, ¶ 8.  After the 

Hardwick judgment, the members of Chicken Ranch continued to live in dire 

poverty, under primitive living conditions. ER 71-72, ¶¶ 26-33. 

B. Chemehuevi. 

 Since time immemorial, the Chemehuevis occupied the land within and 

adjacent to the Chemehuevi Valley, including all the land currently comprising the 

Chemehuevi Indian Reservation (“Reservation”). The Reservation was established 

by order of the Secretary of the Interior (“Secretary”) dated February 2, 1907.  At 

the time of its establishment, the Reservation consisted of approximately 36,000 

acres of land. ER 79, ¶¶ 5, 7-8. 

 A majority of the Reservation comprised high mesa desert that was not 

suitable for farming, cattle grazing, or any other form of development. Harsh soil 

conditions, combined with temperatures commonly exceeding 120° Fahrenheit in 

the summer, made it difficult to inhabit. The other, far smaller, portion of the 

Reservation was a steep valley leading down to the Colorado River. Periodic 

flooding from the river left deposits of fertile soil along the riverbanks at the base 

of the valley, which, combined with the cool air from the shadowed river bottom 

caused by the walls of the valley, made the strip of land suitable for both 

agriculture and human habitation. ER 79-80, ¶¶ 9-10. All of the tribal members 

resided in the valley. 
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 On July 8, 1940, pursuant to the Parker Dam Act, 54 Stat. 744 (1940), the 

United States condemned approximately 7,776 acres of the Tribe’s original 

Reservation lands for the purpose of constructing Parker Dam and creating Lake 

Havasu. The lands taken by the United States for the Parker Dam project included 

all of the Tribe’s Reservation land located within the Chemehuevi Valley that was 

suitable for agriculture and human habitation. The condemnation of the only arable 

lands on the Reservation and the subsequent flooding of the lands to create Lake 

Havasu forced the members of the Tribe to leave the Reservation. As of 1955, only 

one tribal-member family remained on the Reservation. ER 80, ¶¶ 11-13. 

 In 1974, a strip of land along the edge of Lake Havasu was restored to the 

Tribe (“Shoreline Restoration Order”).  The shoreline lands contained the Havasu 

Landing Resort (“Resort”), which was made up of a mobile home park, marina, 

hotel and small cafe, and which was operated by non-Indians pursuant to a 

concession from the United States. The infrastructure on the Reservation was 

limited to a county road, wells, septic tanks, and the Havasu Water Company’s 

water treatment plant and distribution system that served only a non-Indian 

community in one section of the Reservation. ER 81, ¶ 16. 

 The owners of the Resort sued the Secretary immediately after the issuance 

of the Shoreline Restoration Order. After years of litigation, the parties entered into 

a settlement agreement. Under the settlement agreement, the Tribe agreed to 
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purchase all of the assets of the Resort from the non-Indian owners, at a cost of 

$1.2 million dollars, which the Tribe financed through a loan from the Interior’s 

revolving loan fund created pursuant to the Indian Reorganization Act. ER 81, ¶ 

17-18. 

 The Tribe was forced to borrow an additional $1 million from the revolving 

loan fund to construct rudimentary infrastructure improvements for the Resort. As 

a result, from the outset of its efforts to make the Reservation habitable, to create 

an economic foundation for the Tribe’s activities, and to attract tribal members 

back to the Reservation, the Tribe was burdened with significant debt. ER 81, ¶ 19. 

 In the first years of the Tribe’s efforts to create tribal institutions and 

facilities, the Resort was the Tribe’s only economic development enterprise, and 

revenue from the Resort was entirely dedicated to debt service on the loans from 

the Interior. ER 81, ¶ 20. 

 Between 1974, the year that the Tribe began operating the Resort, and 1988, 

the year that the IGRA was enacted, the Tribe only generated enough revenue from 

the operation of the Resort to maintain the Reservation’s existing infrastructure and 

construct three new mobile home parks. ER 82, ¶ 21. 

2. The Indian Gaming Regulatory Act. 

 The IGRA was enacted in 1988 in response to California v. Cabazon, 480 

U.S. 202, 221-222 (1987) (“Cabazon”).  In Cabazon, the Supreme Court held that 
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California had no jurisdiction over gambling in Indian country, because 

California’s public policy was to regulate, rather than prohibit, gambling, and 

because the federal and tribal interests in fostering tribal economic development 

and self-sufficiency outweighed the State’s interest in protecting against the 

infiltration of criminal elements. After Cabazon, California had no authority to 

regulate tribal gaming in Indian country.  Sycuan Band v. Roache, 54 F. 3d 535 

(9th Cir. 1994).  

 Congress’s primary purpose in enacting the IGRA was “to provide a 

statutory basis for the operation of gaming by Indian tribes as a means of 

promoting tribal economic development, self-sufficiency, and strong tribal 

governments . . . .” 25 U.S.C. § 2702(1). Congress also granted states limited 

authority to regulate Class III gaming through a negotiated compacting process, so 

states could protect their interests in ensuring that organized crime was not 

involved in the gaming activities and that the games were being played fairly. 25 

U.S.C. § 2702(2). In order to achieve these purposes, Congress established three 

“classes” of gaming on Indian lands: Class I (ceremonial and social games); Class 

II (bingo, games similar to bingo, and non-banked card games if not prohibited by 

state law) and Class III (all other forms of gaming that are not Class I or Class II 

gaming, including slot machines of any kind). 25 U.S.C. § 2703(6)-(8).  
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 Under the IGRA, a tribe has the right  to engage in Class III gaming on its 

Indian lands if: (1) the tribe enacts a gaming ordinance that authorizes Class III 

gaming, which must be approved by the Chair of the National Indian Gaming 

Commission (“NIGC”); (2) the state in which the tribe’s Indian lands are located 

permits any person, organization, or entity to play the games that the tribe is 

seeking to play; and (3) the tribe negotiates and enters into a tribal-state compact 

that authorizes Class III gaming.
2
 25 U.S.C. § 2710(d)(3). In negotiating a compact 

with a tribe, a state is limited to negotiating over only those subjects that are 

specifically enumerated in the IGRA and that are directly related to the gaming 

activities. 25 U.S.C. § 2710(d)(3)(C). Any compact entered into between a tribe 

and a state must be approved, or deemed approved, by the Secretary and notice of 

such approval must be published in the Federal Register before the compact can 

take effect. 25 U.S.C. § 2710(d)(1)(3)(b). 

                                                           
2
 There is one circumstance under which a tribe may conduct Class III gaming 

without a compact: where the state is found by a Federal District Court not to have 

negotiated in good faith, the state has rejected a court-appointed mediator’s 

selection of the tribe’s last, best offer of a compact, and the Secretary of the 

Interior has prescribed “procedures” under which the tribe may conduct Class III 

gaming. 25 U.S.C. § 2710 (d)(7)(B)(vii). 
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3. The Chicken Ranch And Chemehuevi Compacts. 

 Chicken Ranch and Chemehuevi entered into functionally identical 

compacts (“Compacts”) with the State in 1999.
3
 The Compacts were executed by 

the parties and ratified by the California Legislature in September, 1999. ER 22-24, 

¶¶ 17-27. The Compacts took effect on or about May 16, 2000, after California’s 

voters approved an amendment to California’s Constitution, Art. IV, §19(f), that 

specifically empowered the Governor to negotiate and conclude, and the 

Legislature to ratify, tribal-state compacts authorizing the operation of slot 

machines, banking and percentage card games and lotteries on Indian lands. Until 

the California Constitution was amended, the State was not obligated to negotiate 

with tribes about the operation of slot machines or banked or percentage card 

games, because California law prohibited such games. Hotel Employees & 

Restaurant Employees International Union v. Davis, 21 Cal. 4th 585, 611-616 

(1999) (“Hotel Employees”). 

 The 1999 Compact authorizes the Tribes to operate slot machines, banked 

and percentage card games and lotteries, and imposes various regulatory and other 

obligations on the Tribes. ER 23-24,¶¶ 21, 27. The 1999 Compact also includes a 

Termination Provision (§11.2.1), which provides: “Once effective this Compact 

                                                           
3
 Because the 1999 Compact was a model compact, the provisions of both Tribes’ 

Compacts are identical. Any quote from or citation to a provision of the 1999 

Compact is applicable to both Tribes’ Compacts. 
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shall be in full force and effect for state law purposes until December 31, 2020.”
4
 

ER 24-25, ¶ 29. 

4. Impacts Of The Termination Provision On Chicken Ranch And 

Chemehuevi. 
 

A. Chicken Ranch.   

 Chicken Ranch operates a stand-alone casino consisting of 340 slot 

machines and no table games. ER 448. In 2010, Chicken Ranch received 

approximately $14 million in net gaming revenue. ER 471. The revenue produced 

by the Chicken Ranch Casino is not sufficient to allow Chicken Ranch to develop 

government facilities that would enable Chicken Ranch to provide governmental 

programs and services to its members on the Chicken Ranch Rancheria 

(“Rancheria”). ER 30, ¶ 45. The limited revenue from the Chicken Ranch Casino 

also does not allow for the creation of the infrastructure necessary to develop and 

utilize its trust and fee land. ER 30-31, ¶ 46. 

 The only way that Chicken Ranch could significantly increase its 

governmental revenue would be through the development of a larger casino and 

the creation of associated non-gaming commercial enterprises. ER 31, ¶ 47. In 

2012, Chicken Ranch developed a plan to build a new and larger casino, hotel, and 

other facilities on approximately 42 acres of trust land that are contiguous to the 

                                                           
4
 The Compact provides for an extension of the term until June 30, 2022, if 

negotiations for a replacement compact are in progress but have not been 

concluded by December 31, 2020. ER 25, ¶ 30. 
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original Rancheria (“Project”). Chicken Ranch also developed a related plan to 

build housing and infrastructure on a portion of its fee land. ER 31-32, ¶ 48. 

 A market study performed for Chicken Ranch concluded that the proposed 

new casino would produce approximately $100 million in gaming revenue in the 

first year of operation, 2015, with an additional $14.4 million in gaming revenue if 

Chicken Ranch built the proposed hotel. That would have represented a nearly 

five-fold increase in tribal revenue over Chicken Ranch Casino’s actual 2015 

revenue. Operation of the proposed hotel was estimated to produce approximately 

$11 million in non-gaming revenue in the first year and a proposed golf course was 

projected to produce $2.7 million in revenue in the first year.  ER 32-34, ¶¶ 50-52.   

 The architect’s cost estimate prepared for the Project concluded that Chicken 

Ranch would need approximately $237,775,000 to construct the new casino, hotel, 

and related facilities. ER 34-35, ¶ 53. When Chicken Ranch contacted Oak Valley 

Bank (“Bank”), the financial institution that has provided financing for Chicken 

Ranch’s economic development projects in the past, seeking financing for the 

Project, the Bank informed Chicken Ranch that the Bank would not lend Chicken 

Ranch the funding necessary for the Project. ER 35, ¶¶ 54.   

 The Bank refused to finance the Project because the financing would have to 

be secured by, and repaid from, Chicken Ranch’s gaming revenues. ER 36, ¶ 55. 

Due to the Termination Provision, there was insufficient time left on Chicken 
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Ranch’s Compact to generate the gaming revenues needed to repay the loan. 

Further, the Bank said it would not finance the Project even if the current term of 

the 1999 Compact were extended for 20 years (the length of the initial term), 

because the Bank’s lending guidelines required that the casino revenues be 

available as security for a period greater than 25 years. ER 37, ¶ 56.   

B. Chemehuevi. 

 Chemehuevi conducts Class III gaming at the Resort Casino pursuant to the 

1999 Compact. ER 24, ¶ 27. The Casino initially operated only 100 class III 

gaming machines. ER 82, ¶ 28. In 2005, the Tribe secured a loan from another 

gaming tribe, expanded the Casino, and increased the number of class III games to 

220 class III gaming devices and six (6) blackjack tables, which incrementally 

increased the Tribe’s revenues. ER 82, ¶ 29. 

 The revenue received from the operation of the Casino is insufficient to 

allow the tribal government to resolve numerous problems that plague the tribal 

members residing on the Reservation: poverty, lack of infrastructure, inadequate 

educational facilities, a high rate of alcohol and substance abuse, lack of sufficient 

medical and emergency services, and chronic power outages. ER 40, ¶ 61. 

 In order to raise the standard of living for the majority of members of the 

tribe who are low and very low income, and in order to ensure that all tribal 

members have access to decent employment opportunities, housing, health care, 
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education, properly maintained roads, and reliable electrical power, Chemehuevi 

has been engaged, for more than a decade, in efforts to significantly develop its 

Reservation economy and thereby increase its governmental revenue. ER 41-42, ¶ 

62. 

 Beginning in 2003, Chemehuevi, with financial assistance from another 

Indian tribe, created a master plan for the development of the southern portion of 

the Reservation (“Master Plan Project”). ER 41, ¶ 63.  The Master Plan Project 

included hotels, a casino, golf courses, tennis facilities, a spa/fitness center, a water 

park, an equestrian center, low density custom home parcels, spa villas, 

condominiums and time shares. ER 41-42 ¶ 64. 

 Phase One of the Master Plan Project was budgeted for $314,937,241 in 

2003, and, viewed in isolation, appeared to be financially viable. ER 42, ¶ 65. 

However, the development of the Master Plan Project required $58,460,250 in 

infrastructure improvements. Id. Chemehuevi might have been able to find 

financial support for the Master Plan Project, based on the projected revenues from 

the project, but no financial institution or investor was willing to lend Chemehuevi 

the money required to make the infrastructure improvements to allow the Master 

Plan Project to go forward. ER 43, ¶ 67.   

 The only viable way to finance the construction of the infrastructure 

improvements necessary to support the Master Plan Project would have been 
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through 30-year bond financing paid for out of revenue generated by 

Chemehuevi’s gaming operation and other commercial enterprises. ER 43-44, ¶ 68. 

Chemehuevi’s compact term, even if renewed for an additional term of 20 years, 

would not cover the entire 30-year period of the bond financing. ER 44, ¶ 69. 

Without the certainty of income from Chemehuevi’s gaming operation throughout 

the entire 30-year bond financing period, no financial institution was willing to 

underwrite the necessary bond financing for the Master Plan Project. ER 45, ¶ 70. 

Do to the Tribe’s inability to obtain long term bond financing, the Master Plan 

Project was shelved in 2007. ER 46, ¶ 72.   

 The Tribe has spent years working on a far less ambitious project, the 

construction of a new casino, hotel, and marina in the northern portion of the 

Reservation (“H2O Project”). ER 46-47, ¶ 73. Despite a market study projecting 

that the H2O Project would be economically feasible, four banks declined to fund 

the project because the Tribe was seeking 10-year financing and only had seven 

years remaining on its 1999 Compact. Id. Finally, in 2016, Chemehuevi obtained 

two loans from Great Western Bank (“GW Bank”) totaling approximately 

$30,000,000 to finance the construction of a new hotel and casino. ER 48, ¶ 75. 

The Interior agreed to guarantee repayment of 90% of the hotel loan in the event 

that Chemehuevi defaults on the hotel loan. Id.   
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 The loans that Chemehuevi received from GW Bank require that 

Chemehuevi pay off the loan in 10 years and granted GW Bank, as security, an 

interest in every significant asset owed by the Tribe, including, but not limited to, 

the income and assets of the Casino, the Tribe’s fee land located in Havasu City, 

Arizona, and the Tribe’s ferry boat. ER 48-49, ¶ 76. The increased revenue that the 

Tribe hopes to receive from the H2O Project will only be a small percentage of the 

anticipated revenues from the Master Plan Project. ER 49, ¶ 77. The H2O Project 

will only allow the Tribe to engage in a significantly more limited and less 

diversified development project than it would have under the Master Plan Project. 

Id. 

C. Impacts On The Tribes. 

 The Termination Provision in the 1999 Compacts has had the effect of 

preventing the Tribes from obtaining financing, including both bank loans and 

long-term bond financing, for the construction of new or expanded gaming 

facilities, the infrastructure improvements necessary to construct or expand those 

facilities, and other economic development projects. ER 49-50, ¶ 78.   

 The inability of the Tribes to construct new or expanded gaming facilities 

prevents the Tribes from being able to finance, with increased gaming revenues 

from new or expanded gaming facilities, the infrastructure improvements on the 
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Tribes’ reservations that are necessary to develop new non-gaming businesses and 

tribal government facilities. ER 50-51, ¶ 79.   

 The inability of the Tribes to construct new or expanded gaming facilities, to 

construct necessary infrastructure improvements, and to develop new non-gaming 

businesses, hinders the Tribes’ ability to provide essential governmental programs 

and services to its members. ER 51-52, ¶ 80. 

 If the Tribes’ 1999 Compacts terminate, pursuant to the Termination 

Provision, the Tribes’ economies will be devastated. All tribal programs and 

services will have to terminated or be drastically reduced. The Tribes will be 

forced to depend entirely on federal grants, limited Class II gaming revenue, and 

existing non-gaming enterprises for their governmental revenue. ER 56, ¶ 86. 

PROCEDURAL HISTORY. 

 The Tribes filed suit on June 23, 2016, stating one cause of action, that the 

Termination Provisions violated the IGRA. ER 6.  

 On February 2, 2017, the Tribes and the State filed Cross-Motions for 

Summary Judgment. On February 16, 2017, the Tribes and the State filed their 

respective Oppositions. On February 23, 2017, the Tribes and the State filed their 

respective Replies. Pursuant to Rule 78 of the Federal Rules of Civil Procedure and 

Local Rule 7-15, the Court found the matter appropriate for submission on the 
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papers without oral argument. The matter was, therefore, removed from the 

Court’s March 13, 2017 hearing calendar. ER 3. 

 On March 30, 2017, the District Court issued an order granting the State’s 

motion for summary judgment and denying the Tribes’ motion for summary 

judgment (“Order”).  ER 3-14. 

 On April 4, 2017, the District Court issued a final judgment. ER 1-2. 

SUMMARY OF ARGUMENT 

 Appellants, Chemehuevi and Chicken Ranch, operate casinos pursuant to the 

1999 Compacts with the State that were entered into pursuant to the requirements 

of the IGRA. 

 The 1999 Compacts contain identical provisions that establish a fixed date 

upon which the Compacts must terminate, thereby mandating that the Tribes cease 

all gaming unless the Tribes and the State enter into new or amended compacts. 

 The inclusion of the Termination Provisions in the Tribes’ Compacts 

conflicts with the plain wording of Section 2710(d)(3)(c) of the IGRA, Congress’s 

purposes in enacting the IGRA, and Congress’s intention, as set forth in the 

legislative history of the IGRA, that the compacting process not be used by states 

to prevent tribes from conducting gaming on their Indian lands. 
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 Because the Termination Provisions violate the IGRA and frustrate the 

purposes for which the IGRA was enacted, the Tribes seek a determination from 

this Court that the Termination Provisions are void and unenforceable.  

ARGUMENT 

1. Introduction. 

 This is a case of first impression.  No court, federal or state, other than the 

District Court, has ever directly addressed the question of whether a Termination 

Provision violates the IGRA.  Congress’ primary purpose in enacting the IGRA 

was to provide Indian tribes with a means for developing their economies.  At the 

time it was enacted, few tribes had any source of revenue beyond grants from the 

federal government. Once the IGRA was enacted, many tribes began to conduct 

gaming on their reservations. A small number of tribes, because of the proximity of 

their reservation lands to population centers, have received revenues from gaming 

that have allowed those tribes to provide their tribal members with a middle class 

income.  Those tribes do not include the Chemehuevi or Chicken Ranch.  For the 

Tribes, gaming has raised tribal member incomes from dire poverty to poverty and 

allowed the Tribes to establish only limited governmental institutions, programs, 

and services. 

 Gaming could provide the Tribes a means of developing their economies to 

the point that their members are lifted out of poverty, but only if the Tribes are able 
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to obtain financing for the expansion of their gaming operations.  The Tribes 

cannot obtain that financing, however, because their Compacts contain a 

termination provision.  Lenders will not provide the needed financing, because the 

Compacts are scheduled to terminate, and the term of the Compacts does not allow 

lenders to rely on gaming revenues for the entire repayment period. 

 The Termination Provision in the Tribes’ Compacts, thus, directly interferes 

with the fundamental purpose of the IGRA and the compacting process, and, if the 

Compacts terminate, the Termination Provision could thwart the purpose of the 

IGRA entirely—it would terminate the Tribes’ right to conduct gaming.  That is an 

outcome that Congress never intended, as long as the state in which a tribe’s Indian 

lands are located permits others to engage in the gaming that the tribe intends to 

conduct. 

 In this brief, the Tribes will demonstrate that a termination provision in a 

compact is in conflict with the plain wording of the IGRA, and Congress’s intent in 

enacting the IGRA as expressed in its statement of Congressional intent, set forth 

in the IGRA and its legislative history. The Tribe also will demonstrate that neither 

the language in the Compacts or the Secretary’s approval of the Compacts makes 

the Termination Provision valid under the IGRA.  The Tribes will also demonstrate 

that there has been no agency action to which the Court could give Chevron or 

Skidmore deference, and, therefore, should the Court find that the provisions of the 
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IGRA are ambiguous, any ambiguities in the IGRA must be interpreted in favor of 

the Tribes. 

2. Standard Of Review. 

 “We review de novo a grant of summary judgment . . . . We also review de 

novo questions of statutory interpretation . . . .” Artichoke Joe’s Cal. Grand Casino 

v. Norton, 353 F. 3d 712, 719-720 (9th Cir. 2003) (“Artichoke Joe’s II”) (citations 

omitted). See Arizona v. Tohono O’odham Nation, 818 F. 3d 549, 555 (9th Cir. 

2016). “A district court’s construction or interpretation of IGRA is [sic] question of 

law, and is reviewed de novo on appeal.” Id. See United States v. 103 Elec. 

Gambling Devices, 223 F. 3d 1091, 1095 (9th Cir. 2000). 

  The District Court granted summary judgment in favor of Appellees.  The 

District Court’s grant of summary judgment was based on its interpretation of the 

IGRA. The issues before the Court, therefore, must be reviewed de novo. 

3. Appropriate Analysis Of The IGRA: Rumsey v. Wilson. 

 

 In Rumsey Indian Rancheria of Wintun Indians v. Wilson, 64 F. 3d 1250, 

1257 (9th Cir. 1994), this Court set forth the appropriate initial step for interpreting 

a statute: 

In interpreting IGRA, we use our traditional tools of statutory 

construction. “Interpretation of a statute must begin with the statute’s 

language.” Mallard v. United States Dist. Ct. for the So. Dist. of 

Iowa, 490 U.S. 296, 301, 104 L. Ed. 2d 318, 109 S. Ct. 1814 

(1989). “The plain meaning of legislation should be conclusive, 

except in the rare cases in which the literal application of a statute will 
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produce a result demonstrably at odds with the intention of its 

drafters.” United States v. Ron Pair Enters., 489 U.S. 235, 243, 103 L. 

Ed. 2d 290, 109 S. Ct. 1026 (1989) . . . .  In most cases, “if we find the 

statutory language unambiguous, then we will not resort to legislative 

history” to guide our review. Fernandez v. Brock, 840 F.2d 622, 632 

(9th Cir. 1988). 

 

 However, “[s]tatutory language cannot be construed in a vacuum. It is a 

fundamental canon of statutory construction that the words of a statute must be 

read in their context and with a view to their place in the overall statutory scheme.” 

Davis v. Mich. Dep’t of Treasury, 489 U.S. 803, 809 (1989). In interpreting a 

statute, the Court must, “follow the cardinal rule that a statute is to be read as a 

whole . . . since the meaning of statutory language, plain or not, depends on 

context. King v. St. Vincent’s Hosp., 502 U.S. 215, 221(1991). “[A] reviewing 

court should not confine itself to examining a particular statutory provision in 

isolation.” Instead, “[t]he meaning – or ambiguity – of certain words or phrases 

may only become evident when placed in context . . . It is a ‘fundamental canon of 

statutory construction that the words of a statute must be read in their context and 

with a view to their place in the overall statutory scheme.’” Nat’l Ass’n of Home 

Builders v. Defenders of Wildlife, 551 U.S. 644, 666 (2007) (quoting FDA v. 

Brown & Williamson Tobacco Corp., 529 U.S. 120, 132-33 (2000)) (internal 

citations omitted). 
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 Under some circumstances, even if the Court concludes that a statutory 

provision is clear, it is, nevertheless, appropriate to consider evidence of 

Congressional intent.  

[E]ven when the plain meaning did not produce absurd results but 

merely an unreasonable one “plainly at variance with the policy of the 

legislation as a whole” this Court has followed that purpose, rather 

than the literal words. When aid to construction of the meaning of 

words, as used in the statute, is available, there certainly can be no 

“rule of law” which forbids its use, however clear the words may 

appear on “superficial examination.”  

 

United States v. American Trucking Ass’ns, 310 U.S. 534, 543-544 (9th Cir. 1940) 

(citations omitted). See Church of Scientology v. United States Dep’t of Justice, 

612 F. 2d 417, 421-22 (9th Cir. 1979). 

 If a court does find that the statute at issue is ambiguous, it must next review 

the statute’s legislative history to ascertain Congress’ intent in enacting the statute. 

United States v. Ron Pair Enterprises, 489 U.S. 235, 242 (1989). 

 A court should not consider whether a federal agency’s interpretation is 

entitled to deference, pursuant to Chevron, U.S.A., Inc. v. NRDC, Inc., 467 U.S. 

837 (1984) (“Chevron”), unless it concludes that the plain meaning and the 

legislative history of the statute still leave the statute ambiguous. Id., at 842-48.
5
 

                                                           
5
 The District Court, however, began its analysis with the Chevron standard, thus 

turning the proper analysis on its head. By starting with the Chevron analysis, the 

District Court signaled that it was interpreting the IGRA in a manner that weighed 

in favor of the State’s position, not based on an analysis of the provisions of the 

IGRA itself. 
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 When the IGRA is interpreted based on an initial analysis of the plain 

wording of the IGRA, with the provisions of the IGRA read in their context and 

with a view to their place in the overall statutory scheme, it is clear that a 

termination provision conflicts with the plain wording of the IGRA. 

4.  The Interpretation Of The IGRA Has Evolved Significantly Since 

Its Enactment. 

 

 Indian gaming is now commonplace in most of the United States. It is 

possible to forget that, in the early years of the implementation of the IGRA, the 

focus of Indian tribes, which were almost universally mired in poverty, was on the 

prospect of establishing a viable tribal economy—a goal that just years before 

would have been unattainable. Before the Supreme Court issued its decision in 

tribes that did not possess extractable natural resources on their reservations were 

almost entirely dependent on federal programs and funding in order to function as 

independent governments. David H. Getches, et al., Cases and Materials on 

Federal Indian Law 734 (7th ed. 2017). The passage of IGRA provided, for the 

first time, the possibility of the development of a reliable revenue base for most 

tribes and the potential ascent of tribal members out of poverty. Tribes were 

understandably eager to enter into compacts and begin gaming. Neither tribes, nor 

states, nor agencies of the federal government had any basis for predicting how the 

implementation of the IGRA would work in practice or what legal issues would 

arise.   
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 Litigation regarding the meaning of the IGRA, and statutes that affected the 

implementation of the IGRA (e.g. 25 U.S.C. § 81), began almost immediately after 

the IGRA was enacted, and has continued to this day. See, e.g. Sycuan Band of 

Mission Indians v. Roache, 54 F. 3d 535 (9th Cir. 1994); Cabazon Band of Mission 

Indians v. National Indian Gaming Comm’n, 14 F. 3d 633 (D.C. Cir. 1994); 

Cabazon Band of Mission Indians v. Wilson, 37 F. 3d 430 (9th Cir. 1994); 

Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996); United States v. Santa 

Ynez Band of Chumash Mission Indians, 983 F. Supp. 1317 (C.D. Cal. 1997); 

Chemehuevi Indian Tribe v. Wilson, 987 F. Supp. 804 (N.D. Cal. 1997); Artichoke 

Joe’s v. Norton, 216 F. Supp. 2d 1084 (E.D. Cal. 2002) (“Artichoke Joe’s”). 

Through both efforts to conduct gaming pursuant to the IGRA and the litigation 

relating to the interpretation of the IGRA, legal issues arose that Congress, the 

Interior, Indian tribes, and states had never anticipated. Federal court, Secretarial, 

and the NIGC interpretations of the IGRA’s provisions evolved in response to this 

shifting landscape.
6
 

 In California, the prospect of tribes conducting gaming pursuant to the 

IGRA was met with efforts by then-Governor Wilson to stop or drastically limit 

the development of tribal gaming. In response, a number of frustrated tribes began 

                                                           
6
 See, e.g., Seminole Tribe of Florida v. Florida, 517 U.S. 44, 59-75 (1996) 

(“Seminole”) [enforcement mechanism for the compacting process struck down by 

the Supreme Court].  
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to conduct gaming without compacts. The compact negotiation process 

contemplated by Congress quickly devolved into litigation relating to what games 

the tribes would be permitted to conduct, California’s authority to stop tribal 

gaming, and California’s obligation to negotiate. Rumsey Indian Rancheria of 

Wintun Indians v. Wilson, 64 F. 3d 1250, 1255-1257 (9th Cir. 1994), amended 99 

F. 3d 321 (9th Cir. 1996); Sycuan Band of Mission Indians v. Roache, 54 F.3d 535, 

537-538 (9th Cir. 1994). The federal government responded to non-compacted 

gaming by filing enforcement actions to shut down the tribal gaming.  ER 53-54, 

¶¶82-83. Even after newly elected Governor Davis indicated that he was willing to 

cooperate with the tribes to reach agreement on Class III compacts, efforts to enter 

into compacts and conduct gaming in conformity with the compacts were met with 

resistance from labor unions and other groups opposed to Indian gaming. See Hotel 

Employees, supra; Artichoke Joe’s, supra. 

 The final negotiations that produced the 1999 Compacts took place under 

threat of federal injunctions and extreme time constraints. ER 52-53, ¶¶ 81-83. 

Desperate, impoverished Indian communities had no choice but to take what was 

offered. They could not afford to wait. Given a chance to conduct gaming in 

conformity with federal law and with no room for negotiation, the California tribes 

accepted the State’s “take it or leave it” offer and entered into the 1999 Compacts. 

Id. The fact that the 1999 Compacts contained termination provisions—to the 
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extent the issue was considered at all—never rose to the level of a topic of 

negotiation. Id. 

 While the peak of litigation arising from Indian gaming may have waned, 

the interpretation of the IGRA and the regulations implementing the IGRA by 

courts and the federal agencies continues to evolve. See, e.g. Texas v. United 

States, 497 F. 3d 491 (5th Cir. 2007); Colo. River Indian Tribes v. Nat’l Indian 

Gaming Comm’n, 466 F. 3d 134 (D.C. Cir. 2006); Kevin Washburn, “Recurring 

Issues in Indian Gaming Compact Approval,” Research Paper No. 2016-02, Legal 

Studies Research Paper Series, University of New Mexico School of Law, p. 4 

(“Washburn Paper”). This case is part of that ongoing evolution. 

 In the tangled history of the interpretation of the IGRA, no court has ever 

specifically addressed the question of whether a termination provision violates the 

IGRA. Nor has the Secretary ever issued an interpretation that directly addressed 

the present issue.  The IGRA’s history reveals that it is not unusual for an issue to 

bubble to the surface years after the enactment of the statute. In the course of 

conducting gaming and attempting to expand that gaming, the Tribes came to 

realize that the Termination Provision in the 1999 Compact has led to unintended 

consequences. Those consequences reveal that the Termination Provision is in 

conflict with the IGRA, which is why this lawsuit was filed. 
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 Given the evolving interpretation of the IGRA, any analysis of specific 

provisions of the statute must be performed with great weight given to the 

explicitly-stated purposes of the IGRA.  

5. The Termination Provision Is In Conflict With The Plain 

Wording Of The IGRA. 
 

 The IGRA states that “Indian tribes have the exclusive right to regulate 

gaming activity on their Indian lands if the gaming activity is not specifically 

prohibited by Federal law and is conducted within a state which does not, as a 

matter of criminal law and public policy, prohibit such gaming activity.” 25 U.S.C. 

§ 2701 (5). 

The IGRA grants Indian tribes the absolute right to engage in Class III 

gaming so long as they meet three conditions: 

Class III gaming activities shall be lawful on Indian lands only if 

such activities are— 

(A) authorized by an ordinance or resolution that— 

(i) is adopted by the governing body of the Indian tribe having 

jurisdiction over such lands, 

(ii) meets the requirements of subsection (b), and 

(iii) is approved by the Chairman, 

(B) located in a State that permits such gaming for any purpose by any 

person, organization, or entity, and 

(C) conducted in conformance with a Tribal-State compact entered 

into by the Indian tribe and the State under paragraph (3) that is in 

effect. 

[] 

25 U.S.C. § 2710 (d)(1). (emphasis added). 
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 The Tribes meet all of the requirements under the IGRA to conduct Class III 

gaming on their Indian lands. Each Tribe has enacted a gaming ordinance, which 

has been approved by the Chair of the NIGC, which authorizes the Tribes to play 

games authorized by California law. ER 20, ¶ 8; ER 22, ¶ 14. California, where the 

Tribes’ Indian lands are located, affirmatively permits Indian tribes to conduct 

Class III gaming consisting of slot machines, banked and percentage card games 

and lotteries on their Indian lands within California. California Constitution, Art. 

IV, §19(f); ER 22, ¶ 16. The Tribes and the State have entered into the 1999 

Compacts, which permit the Tribes to conduct Class III gaming on their Indian 

Lands. ER 22-24, ¶¶ 17-20, 23-26.  

As a result, the Tribes have the absolute right to conduct gaming on their 

Indian lands: “Class III gaming activities shall be lawful….” 25 U.S.C. § 2710 

(d)(1). (emphasis added).  

 Contrary to the IGRA, the Termination Provision sets a date certain after 

which the Tribes would be prohibited from engaging in Class III gaming pursuant 

to the IGRA, even though the State permits Class III gaming to be conducted by 

other persons, organizations, and entities within the State without a termination 

date.
7
 The Termination Provision would subject the Tribes’ Class III gaming 

activities to federal enforcement of the IGRA’s prohibition on Class III gaming 

                                                           
7
 There is no termination date for pari-mutuel wagering on horse races or for the 

State Lottery.  ER 329-358.  
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without a compact once the Compacts expire. See, 18 U.S.C. § 1166 [which 

assimilates into federal law all state gambling laws, except as to Class II gaming or 

gaming authorized by compact]. Terminating the Compacts on the expiration date 

violates the plain wording of the IGRA, because it denies the Tribes their absolute 

right to conduct Class III gaming on their Indian lands.  

 Significantly, the word “duration” is not used at all in the IGRA.  The word 

“term,” in the sense of a period of time, is used twice in the IGRA; in both cases, 

the word is used with reference to limitations on the permissible duration of 

management contracts. 25 U.S.C. § 2711(b). If Congress had intended to limit the 

duration of gaming compacts or to ensure that term provisions were included 

among the proper topics of negotiation, it could have done so, since Congress 

included restrictions on the length of management contracts. Instead, Congress 

chose not to address the duration of the compacts at all in the IGRA. Revealingly, 

the Senate Select Committee on Indian Affairs, in its report on the IGRA, also did 

not use the word “duration” and used the word “term” exclusively in the context of 

management contracts. See Senate Report 100-446, pp. 8, 15. Evidently, Congress 

did not regard a termination provision as a necessary feature of gaming compacts.  

 Above and beyond the fact that the IGRA does not mention the words 

“term” or “duration,” the State has no legitimate State interest in insisting that the 

Compact contain a Termination Provision. The State’s only interest in including 
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the Termination Provision is to gain undue leverage in negotiating a new or 

extended compact as the Compact’s fixed expiration date approaches.
8
   

 Finally, the only action that a state is authorized to take to stop a tribe from 

conducting Class III gaming is to entirely prohibit all Class III gaming “for any 

purpose by any person, organization, or entity” within the state, thereby making 

such gaming a violation of state criminal law. Here, the State lottery would have to 

be terminated, and, as a result of Proposition 1A, the Constitution of the State 

would have to be amended in order to effectuate a prohibition on all forms of Class 

III gaming. 

There is no question that Class III gaming is currently being conducted in 

California, both on and off of Indian lands, by Indian tribes, and the State. As a 

result, the State cannot prohibit the Tribes from gaming on their Indian lands, and 

any attempt to do so by the State would constitute a violation of the IGRA. 

6.  A Termination Provision Is Not A Proper Subject Of Compact 

Negotiations Under The IGRA. 

 The IGRA lists the subjects that the State has a right to negotiate for in a 

tribal-state Class III compact: 

                                                           
8
 To the extent that the State might be concerned that changed circumstances over 

time might warrant adjustments to the regulatory regime prescribed in the 

Compact, that concern already is addressed by the Compact’s existing provisions 

for dispute resolution and negotiation of amendments of specific provisions upon a 

showing of adequate justification. See Compact §9 (dispute resolution), §12 

(amendments). ER 22, ¶ 17; ER 23-24, ¶ 25. 
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(i) the application of the criminal and civil laws and regulations of the 

Indian tribe or the State that are directly related to, and necessary for, 

the licensing and regulation of such activity; 

(ii) the allocation of criminal and civil jurisdiction between the State 

and the Indian tribe necessary for the enforcement of such laws and 

regulations; 

(iii) the assessment by the State of such activities in such amounts as 

are necessary to defray the costs of regulating such activity; 

(iv) taxation by the Indian tribe of such activity in amounts 

comparable to amounts assessed by the State for comparable 

activities; 

(v) remedies for breach of contract; 

(vi) standards for the operation of such activity and maintenance of 

the gaming facility, including licensing; and 

(vii) any other subjects that are directly related to the operation of 

gaming activities. 

 

25 U.S.C. § 2710(d)(3)(C). 

 The subjects listed in Section 2710(d)(3)(C) are the only subjects that IGRA 

permits to be included in a compact. Rincon Band of Luiseño Mission Indians v. 

Schwarzenegger, 602 F. 3d 1019, 1028-1029, n.9 (9th Cir. 2010) (“Rincon”); 

accord, In re Indian Gaming Related Cases, 331 F. 3d 1094, 1111 (9th Cir. 2003) 

(“Coyote Valley II”); North Fork Rancheria of Mono Indians of California v. State 

of California, No. 1:15-cs-00419-AWI-SAB, 2015 U.S. Dist. LEXIS 154729, at 

*29-30 (E.D. Cal. 2015) (“North Fork”). 

 Manifestly, the Termination Provision does not fall within any of the six 

specific topics listed in Section 2710(d)(3)(C)(i)-(vi). The Termination Provision 

does not relate to the application of criminal and civil laws and regulations, the 

allocation of criminal and civil jurisdiction, the State’s costs of regulating the 
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Tribes’ gaming, taxation of the gaming by the Tribes, remedies for breach of 

contract, or standards for the operation and maintenance of the Tribes’ gaming 

facilities. A common sense interpretation of the final, “general” category, Section 

2710(d)(3)(C)(vii) would compel the conclusion that the phrase “other subjects 

that are directly related to the operation of gaming activities” also does not 

encompass the Termination Provision. There is, thus, no provision of Section 

2710(d)(3)(C)(i)-(vii) that, on its face, purports to authorize inclusion of the 

Termination Provision in the Compacts. 

 Before the District Court, the State contended that the Termination Provision 

is a proper subject of negotiation under Section 2710(d)(3)(C)(vi) and (vii), 

arguing that, under a broad reading of those subsections, the Termination Provision 

is either a “standard for the operation of such activity” or a subject “directly 

related to the operation of gaming activities.” (emphasis added). 

 Both Section 2710(d)(3)(C)(vi) and (vii) concern “gaming activities.” The 

term “gaming activities” is not defined in the IGRA or the Senate Report on the 

IGRA. It has, however, been the subject of detailed analysis by a number of 

Federal Courts of Appeal and District Courts. See e.g., Rincon, 602 F.3d at 1033-

1034; Coyote Valley II, 331 F.3d at 1111-1114; North Fork, 2015 U.S. Dist. 

LEXIS 154729 at *32-39. In Michigan v. Bay Mills Indian Community,___ 
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U.S.___, 134 S. Ct. 2024 (2014), (“Bay Mills”), the Supreme Court gave the term a 

definitive, and definitively limited, meaning: 

[N]umerous provisions of IGRA show that “class III gaming activity” 

means just what it sounds like--the stuff involved in playing class III 

games. For example, §2710(d)(3)(C)(i) refers to “the licensing and 

regulation of [a class III gaming] activity” and §2710(d)(9) concerns 

the “operation of a class III gaming activity.” Those phrases make 

perfect sense if “class III gaming activity” is what goes on in a casino-

-each roll of the dice and spin of the wheel. But they lose all meaning 

if, as Michigan argues, “class III gaming activity” refers equally to the 

off-site licensing or operation of the games.  (Just plug in those words 

and see what happens.) See also §§2710(b)(2)(A), (b)(4)(A), (c)(4), 

(d)(1)(A) (similarly referring to class II or III “gaming activity”). The 

same holds true throughout the statute. Section 2717(a)(1) specifies 

fees to be paid by “each gaming operation that conducts a class II or 

class III gaming activity”--signifying that the gaming activity is the 

gambling in the poker hall, not the proceedings of the off-site 

administrative authority. And §§2706(a)(5) and 2713(b)(1) together 

describe a federal agency’s power to “clos[e] a gaming activity” for 

“substantial violation[s]” of law--e.g., to shut down crooked blackjack 

tables, not the tribal regulatory body meant to oversee them. Indeed, 

consider IGRA’s very first finding: Many tribes, Congress stated, 

“have licensed gaming activities on Indian lands,” thereby 

necessitating federal regulation. §2701(1) The “gaming activit[y]” is 

(once again) the gambling.  
 
Bay Mills, 134 S. Ct. at 2032-33.  

 The Supreme Court’s rejection of Michigan’s efforts to broaden the meaning 

of “gaming activity” in Bay Mills leaves no room for the State’s interpretation that 

the Termination Provision, which does not address any specific aspect of the 

conduct or operation of the gaming at the Tribe’s casinos, constitutes a “standard[] 

for the operation of such activity and maintenance of the gaming facility, including 
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licensing” (25 U.S.C. § 2710(d)(3)(C)(vi)) or is a subject “directly related to the 

operation of gaming activities” (25 U.S.C. § 2710(d)(3)(C)(vii)). 

 Fixing the duration of a compact is far less directly related to the actual 

conduct of Class III gaming in a tribal casino than were the licensing and 

administrative activities that the Supreme Court found did not qualify as gaming 

activities in Bay Mills. The Termination Provision is not directly related to “what 

goes on in a casino--each roll of the dice and spin of the wheel.” Bay Mills, 134 S. 

Ct. at 2032-33; accord, North Fork, 2015 U.S. Dist. LEXIS 154729 at *28-38.
9
 In 

other words, how the games are played. 

 No court has ever interpreted Section 2710(d)(3)(C)(vi) as a vague category 

relating to a wide array of topics touching upon Indian gaming. The unambiguous 

language of that provision must be construed to mean what it says, namely, 

standards for the playing of the games at tribal gaming facilities. The standards for 

the operation of a gaming activity relate to the specific standards for how the 

gaming activity is to be conducted at the gaming facility, not the date upon which 

that facility must stop gaming operations.  

                                                           
9
 The only, even indirect, reference in the IGRA to termination of Class III gaming 

on a tribe’s Indian lands is found 25 U.S.C. § 2710(d)(2)(D)(i) which authorizes 

tribes to revoke their gaming ordinances, thereby making Class III gaming illegal 

on the Indian lands of such Indian tribe. This language, when considered in the 

context of the language of the IGRA taken as a whole, compels the conclusion that 

the State may not insist that a compact include a termination date. 
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 Even if the plain meaning of Section 2710(d)(3)(C)(vi) was ambiguous and 

open to interpretation, the Bay Mills decision erased any doubt that “standards for 

the operation of such activity and maintenance of the gaming facility, including 

licensing” does not include a termination provision. A termination provision 

cannot be understood to create or qualify as a standard for the operation of “the 

stuff involved in playing class III games” or “what goes on in a casino--each roll of 

the dice and spin of the wheel.” Id. at 2032. The Bay Mills court rejected the notion 

that the administration and licensing constituted “gaming activities” by suggesting 

that the State of Michigan   “plug in those words and see what happens.” Bay 

Mills, 134 S. Ct. at 2033.  Applying the Supreme Court’s test makes it clear that 

the standards for the operation of “playing class III games” does not include a date 

certain when the gaming must end. Id.  

 The same conclusion is compelled by the IGRA’s legislative history. The 

examples of standards of operation identified in the Senate Report are “days and 

hours of operation, wage and pot limits, types of wagers, and size and capacity of 

the proposed facility.” S. Rep. No. 100-446, at 14 (1988), reprinted in 1988 

U.S.C.C.A.N. 3071, 3084 (Senate Committee Report). All of those examples are 

practical, day-to-day matters of how the gaming is to be conducted in the casino. 

 Also, the argument that a termination provision fits within Section 

2710(d)(3)(C)(vii), “any other subjects that are directly related to the operation of 
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gaming activities” is definitively in conflict with Bay Mills.
10

 A termination 

provision is not a subject that is directly related to the operation of “the stuff 

involved in playing class III games” or “what goes on in a casino--each roll of the 

dice and spin of the wheel.” Applying the Bay Mills test, the State’s interpretation 

would lead to an absurd result: that a Termination Provision is “directly related to 

the operation of the playing of the games.”
11

   

 It is necessary to note that, before the District Court, the State, citing Rincon, 

asserted that the Assistant Secretary of Indian Affairs acknowledged that a 

termination provision was a proper topic of negotiation. That assertion was based 

on a statement made by the Assistant Secretary, in an unknown context, that 

subjects “routinely negotiated by the parties as part of the regulation of gaming 

activities,” include “duration.” Rincon, 602 F.3d at 1039, n.21. That statement was 

cited in this Court’s analysis of why revenue sharing provisions do not fall within 

the topics of negotiation listed in the IGRA. It was cited by the Court in addressing 

what “quantifiable economic benefits over which the State is not required to 

negotiate under IGRA” could be exchanged, in the Assistant Secretary’s opinion, 

                                                           
10

 It is also in conflict with the decisions of Federal Courts of Appeal interpreting 

25 U.S.C. § 2710(d)(3)(C)(vii), in particular Coyote Valley II, Rincon, and Pueblo 

of Santa Ana v. Nash, 972 F. Supp. 2d 1254, 1265 (D.N.M. 2013) (“Santa Ana”).  

 
11

 Despite the central relevance of the phrase “directly related to the operation of 

the gaming activities” to the interpretation of the scope of the listed subjects of 

negotiation, the District Court did not discuss Bay Mills at all in the course of its 

analysis of those topics. 
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for revenue sharing provisions. The Court did not address or in any way reach a 

conclusion on whether a termination provision is a proper subject of negotiation. 

The inclusion of the quote in the Court’s analysis does not provide any basis for 

concluding that the Court reached a conclusion on the issue. Because the source 

and context of the statement is not set forth in Rincon, it does not even provide a 

basis for concluding that the Assistant Secretary was intentionally addressing the 

question of whether a duration provision is a proper subject of negotiation. 

 The test for determining whether a subject constitutes “gaming activities” as 

that term is used in the IGRA was established in Bay Mills. If the Bay Mills 

analysis is applied, it is clear that a duration provision is not encompassed by the 

seven topics of negotiation listed in the IGRA.
12

 

7.  The Termination Provision Also Conflicts With Congress’s 

Purposes In Enacting The IGRA. 
 

 Congress’s paramount purpose in enacting the IGRA was to preserve the 

right of tribal governments to conduct gaming as a means of generating revenue 

and attaining economic self-sufficiency for tribal communities while ensuring that 

the tribal gaming is properly regulated and does not conflict with the public 

                                                           
12

 The interpretation of whether a termination provision is a proper subject of 

negotiation is internally consistent with the argument that the Termination 

Provision violates Section 2710 (d)(3)(C).  Congress did not make a termination 

provision a proper subject of negotiation because to do so would conflict with the 

tribes’ absolute right to conduct gaming, provided that the state permits others to 

play the same games. 
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policies of the states in which Indian lands are located. 25 U.S.C. § 2702(2).  

“Congress enacted [the IGRA] to provide a legal framework within which tribes 

could engage in gaming—an enterprise that holds out the hope of providing tribes 

with the economic prosperity that has so long eluded their grasp— while setting 

boundaries to restrain aggression by powerful states.” Rincon, 602 F. 3d at 1027. 

 To comply with the IGRA, the Termination Provision would have to be 

consistent with these goals. Rincon, 602 F. 3d 1019; Coyote Valley II, 331 F. 3d at  

1111. Instead, the Termination Provision directly conflicts with the purposes of the 

IGRA. 

 The inclusion of the Termination Provision in the 1999 Compact has two 

highly significant impacts on the Tribes. First, if the parties reach an impasse, then 

the Compacts are not renewed and terminate under the Termination Provision. The 

loss of tribal revenue resulting from a termination of the Tribes’ Compacts would 

be devastating to all aspects of their governments, including tribal economic 

development, infrastructure improvements, and law enforcement, elder care, 

daycare, health care, social services, educational programs and student scholarship 

programs. ER 56-57, ¶ 86. 

 Even if termination does not occur, the mere presence of the Termination 

Provision in the 1999 Compacts impairs the Tribes’ ability to obtain financing for 

projects that would promote tribal economic development, including development 
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of non-gaming economic development projects and the construction and expansion 

of tribal infrastructure. ER 49-52, ¶¶ 78-80.  

 These adverse impacts resulting from the Termination Provision are 

inconsistent with Congress’s intent that gaming conducted pursuant to the IGRA 

be “a means of promoting tribal economic development, self-sufficiency, and 

strong tribal governments.” 25 U.S.C. § 2702(1).  Terminating the Tribes’ gaming 

operations would cripple tribal economic development and self-sufficiency, and 

weaken the Tribes’ governments, which are almost entirely dependent on revenue 

from gaming for operations. ER 56-57, ¶ 86. 

 The Termination Provision is also antithetical to Congress’s intent to 

promote tribal government gaming activities on Indian lands as a means of 

generating tribal governmental revenue.  

The purpose of this chapter is—(1) to provide a statutory basis for the 

operation of gaming by Indian tribes as a means of promoting tribal 

economic development, self-sufficiency, and strong tribal 

governments; . . . (3) to declare that . . . the establishment of a 

National Indian Gaming Commission [is] necessary to meet 

congressional concerns regarding gaming and to protect such gaming 

as a means of generating tribal revenue. 

 

25 U.S.C. § 2702. (emphasis added). 

 The threat of termination of the 1999 Compacts undermines the generation 

of tribal revenue by diminishing the Tribes’ current incentives and ability to 

continue investing in the maintenance, improvement or replacement of existing 
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gaming facilities.  That, in turn, makes it more difficult for the Tribes to retain 

market share in the face of ever-increasing competition, to finance the 

development of Reservation infrastructure required for both gaming and non-

gaming activities, and to diversify the Tribes’ economies. ER 60-66, ¶¶ 15-20; ER 

78-88, ¶ 35 and ¶¶ 55-56.  In addition, the termination of the Tribes’ Compacts and 

the resulting loss of the principal source of tribal revenue would make long-term 

planning and procurement of advantageous financing arrangements extremely 

difficult, if not altogether impossible. ER 60-66, ¶¶ 33-34; ER 78-88, ¶ 56. 

 In contrast, voiding the Termination Provision would leave the 1999 

Compacts with a perpetual term, allowing the Tribes to make long-term plans for 

capital improvements, the establishment and maintenance of vital governmental 

services and programs, and the acquisition of long-term financing for gaming and 

non-gaming projects on terms comparable to those enjoyed by other 

governments.
13

 Perpetual gaming compacts are the most efficient, predictable, and 

                                                           
13

 Under the Tribal Governmental Tax Status Act, 26 U.S.C. § 7871, Tribes are 

able to issue tax-exempt bonds for certain purposes. Such bonds often are issued 

for 20 to 30 years, longer than terms for conventional loan financing. Lengthening 

the repayment period increases cash flow, making more money available for tribal 

governmental purposes. For example, if a tribe can only obtain a 5 year loan to 

construct the roads, water and sewer systems and other infrastructure 

improvements necessary to construct gaming and non-gaming facilities because it 

only has 5 years remaining on its compact, the project may not be economically 

feasible or, if feasible, it would result in all of the Tribe’s gaming revenue going to 

pay debt service, leaving the Tribes with no revenue to fund badly needed services 

during the first five years of the project. 
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dependable way to ensure that tribes continue to develop their economies, their 

self-sufficiency, and governmental programs, and to strengthen their governmental 

institutions.  

 At the same time, voiding the Termination Provision would have no effect 

on the State’s interests that are protected by the IGRA—shielding the gaming from 

organized crime and to assure that the gaming is conducted fairly and honestly. 25 

U.S.C. § 2702(2). The gaming would be subject to the same regulation that it has 

been since the Compacts were entered into in 1999. The only benefit of the 

Termination Provisions that the State has identified is that they promote the goals 

of the IGRA by providing a mechanism for addressing changed circumstances. 

There is nothing in Section 2702 that can be interpreted to reveal that Congress 

intended to ensure that tribes and states have an opportunity to renegotiate 

compacts based on changed circumstances. To the extent that allowing the parties 

to reassess the terms of a compact can be understood to be indirectly related to 

Congress’s intent in imposing the compacting requirement, the need to address 

changed circumstances is protected by other provisions of the Compact. See 

Exhibits 8, 11, Sec. 12.1-12.2; Sec. 4.3.3(b), and Sec. 4.3.1- 4.3.3. The 

  Case: 17-55604, 11/03/2017, ID: 10643621, DktEntry: 9-1, Page 49 of 65



44 
 

Termination Provision is not necessary to achieve the only goal identified by the 

State.
14

 

 In reality, the primary, if not exclusive, benefit of the Termination Provision 

is that it greatly enhances the State’s leverage in compact negotiations.  That is not 

an interest that Congress intended to protect. 

 The primary purpose in enacting the IGRA was to ensure that the Indian 

tribes engaging in gaming would be able to generate revenue to provide essential 

programs, benefits, and services to their members. 25 U.S.C. § 2702(3) [“The 

purpose of this Act is-- . . . to protect such gaming as a means of generating tribal 

revenue.”]  A Termination Provision requiring tribes to cease gaming is contrary to 

that purpose. 

8. The Termination Provision Conflicts With Congress’s Intent That 

The Compacting Process Not Be Used To Prevent Tribes From Engaging In 

Gaming. 
 

 To the degree that the Court concludes that the IGRA is ambiguous or that 

the plain language of the statute does not entirely resolve the question as to 

whether the Termination Provision conflicts with the IGRA, the next step is to 

examine the statute’s legislative history to determine Congress’s intent in enacting 

the legislation, beyond what is explicitly stated in the IGRA’s statement of 

                                                           
14

 If the State concludes that the scope of the current renegotiation provisions does 

not encompass all of the topics that might be affected by changed circumstances, 

the State could, pursuant to the current provisions, negotiate for a more general 

provision for reopening negotiations based on changed circumstances. 
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purpose, 25 U.S.C. § 2702. “When the statute is ambiguous or the statutory 

language does not resolve an interpretive issue, ‘our approach to statutory 

interpretation is to look to legislative history.’” SEC v. McCarthy, 322 F. 3d 650, 

655 (9th Cir. 2003), citing Northwest Forest Res. Council v. Glickman, 82 F. 3d 

825, 834 (9th Cir. 1996).  

 In drafting the IGRA, Congress struck a careful balance between the tribes’ 

need to generate governmental revenue and the states’ concerns that the 

introduction of forms of casino gaming, not otherwise permitted by state law, 

might attract criminal activity and conflict with state public policies. Congress did 

so through the mechanism of compacts. 

 There was a reason that Congress used the term “compact” as opposed to the 

word “contract” to describe the type of agreements that states and tribes were 

required to enter into in order for the tribes to conduct Class III gaming. The Class 

III gaming compacts that are entered into between Indian tribes and states pursuant 

to the IGRA are not commercial contracts. Congress intended that the compacts be 

understood to be agreements between sovereigns to allocate civil and criminal 

jurisdiction that otherwise would be exclusively tribal or federal.
15

 The Senate 

                                                           
15

 

 IGRA incorporated Cabazon’s distinction between prohibition 

and regulation, see United States v. Sisseton-Wahpeton Sioux Tribe, 

897 F.2d 358 (8th Cir. 1990), but rather than directing the federal 

courts to perform the balancing of interests between the state on the 
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Committee on Indian Affairs “concluded that the use of compacts between tribes 

and states is the best mechanism to assure that the interests of both sovereign 

entities are met with respect to the regulation of complex gaming enterprises . . . .” 

Senate Report 100-446, p. 13 (1988).  

 In the IGRA, Congress intended that gaming compacts would give two 

sovereigns the right to work together to authorize and regulate Class III gaming 

activities—and only the Class III gaming activities themselves—of regulatory 

concern to both parties.
16

 Congress anticipated the potential abuse of the 

                                                                                                                                                                                           

one side and the tribe and federal government on the other, Congress 

conducted the balancing itself. . . . 

 . . . . 

 

Congress thus chose not to allow the federal courts to analyze the 

relative interests of the state, tribal, and federal governments on a case 

by case basis. . . . The courts are not to interfere with this balancing of 

interests, they are not to conduct a Cabazon balancing analysis. This 

avoids inconsistent results depending upon the governmental interests 

involved in each case. With only the limited exceptions noted above, 

Congress left the states without a significant role under IGRA unless 

one is negotiated through a compact. 

 

Gaming Corp. of Am. v. Dorsey & Whitney, 88 F. 3d 536, 546-547, citing S.Rep. 

No. 446, 100th Cong., 2d Sess. 6 (1988), reprinted in 1988 U.S.C.C.A.N. 3071, 

3076. 

 
16

 Gaming compacts entered into under the IGRA are similar to interstate compacts 

in that they define the relationship between sovereigns and set forth each 

sovereign’s obligations in addressing an on-going matter of significance to both 

sovereigns.  California also is currently a party to 28 interstate compacts. Only 

one even arguably contains a fixed date termination provision. The other 27 

interstate compacts have no specific termination date. See, for example, Interstate 
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compacting requirement by states and explicitly declared that the compacting 

process may not be used by states to prevent tribes from conducting gaming: “It is 

the Committee’s intent that the compact requirement for class III [gaming] not 

be used as a justification by a State for excluding Indian tribes from such 

gaming . . . .” S. Rep. No. 100-446, at 13. (emphasis added). 

 Congress did not intend that states have greater bargaining power than tribes 

or that states be able to use the compacting process to interrupt or terminate tribes’ 

abilities to conduct Class III gaming that is not prohibited by state law.  That, 

however, is the effect of the Termination Provision.  If a gaming compact includes 

a termination provision and a tribe and a state do not successfully negotiate to 

renew or replace an existing compact, the compact would expire at the end of the 

term, and, thereafter, the tribe would be prohibited from engaging in Class III 

gaming, Section 2710(d)(1)(C), or face prosecution by the U.S. Department of 

Justice under, inter alia,18 U.S.C. § 1166 and 15 U.S.C. § 1175.  These impacts 

are precisely what Congress intended to avoid. 

                                                                                                                                                                                           

Compact on Licenses of Participants in Horse Racing with Pari-Mutuel Wagering, 

Cal. Bus. & Prof. Code §Secs. 19527–19528. Rather, they commonly provide for 

negotiation of amendments or withdrawal from the compact in the event of 

changed circumstances. See, e.g. Tahoe Regional Planning Compact, Cal. Gov’t 

Code § 66801d. 
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 For these reasons, the Compact’s Termination Provision is fundamentally 

inconsistent with Congress’s intent in imposing IGRA’s compacting requirement 

as reflected in the legislative history of the statute. 

9.  Chevron Does Not Apply To This Case. 

 Even if the Court were to conclude the plain wording and the legislative 

history of IGRA are not conclusive for the purpose of determining whether the 

Termination Provision is in conflict with the IGRA, there is no reason to apply 

Chevron deference in this case.  Before a court can determine whether an agency 

interpretation can be afforded deference, it is first required to determine whether 

the agency action is entitled to analysis under Chevron. Only precedential orders 

that bind third parties can “qualify for Chevron deference because they are made 

with a lawmaking pretense.” Marmolejo-Campos v. Holder, 558 F. 3d 903, 909 

(9th Cir. 2009) (internal citations omitted) (“Marmolejo-Campos”). “Our cases 

applying Mead treat the precedential value of an agency action as the essential 

factor in determining whether Chevron deference is appropriate.” Alvarado v. 

Gonzales, 449 F. 3d 915, 922 (9th Cir. 2006) (emphasis in original). 

“Interpretations such as opinion letters, policy statements, agency manuals and 

enforcement guidelines lack the force of law and do not warrant Chevron-style 

deference.” Citizens Against Casino Gambling v. Kempthorne, 471 F. Supp. 2d 

295, 320-321 (W.D.N.Y. 2007), citing Christensen v. Harris County, 529 U.S. 

576, 587 (2000).  
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 More specifically, Secretarial approval of a compact by letter and 

publication in the Federal Register is not entitled to Chevron deference. In Fort 

Independence Indian Cmty. v. California, 679 F. Supp. 2d 1159, 1177 (E.D. Cal. 

2009), the Court addressed this issue in detail and determined that such approval 

letters do not qualify for Chevron deference:
17

 

The Department of Interior’s decisions to approve individual State-

Tribal Gaming Compacts appear not to have a precedential effect that 

binds third parties, although the parties have not briefed this issue. 

The Department’s approvals result from a relatively informal 

procedure, under which the State and Tribe submit a copy of the 

compact and documents indicating their approval thereof to the 

Secretary, who notifies the parties in writing of his decision within 45 

days. 25 C.F.R. §§ 293.8 -293.14.  Formality of procedures is not 

determinative, but it is one indication that an interpretation has the 

force of law. Mead, 533 U.S. at 230. In addition, nothing indicates 

that the agency’s approval of one compact establishes a precedent that 

binds the agency in future cases, and thus also binds third parties. 

Instead, the agency is apparently able to change its interpretation of 

IGRA, subject to the ordinary restraints on agency action. Thus,  the 

court concludes that the agency’s approval of individual compacts, 

and the implicit interpretation of section 2710(d)(3)(C) as applied to 

revenue sharing contained therein, does not bind third parties, and is 

therefore not entitled to deference under Chevron. 

  

Marmolejo-Campos, 558 F.3d at 909. 

 

 Thus, the Secretary’s approval of tribal-state gaming compacts that contain 

termination provisions is not an agency interpretation of the IGRA to which this 

Court can afford Chevron deference. 

                                                           
17

 The District Court Order did not include any discussion of the Fort 

Independence case. 
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 Secretarial approval of a Tribal-State gaming compact is also not entitled to 

deference pursuant to Skidmore v. Swift & Co., 323 U.S. 134 (1944). Under 

Skidmore, “weight [accorded to an administrative] judgment in a particular case 

will depend upon the thoroughness evident in its consideration, the validity of its 

reasoning, its consistency with earlier and later pronouncements, and all those 

factors which give it power to persuade, if lacking power to control.” Skidmore, 

323 U.S. at 140. The Secretary, however, has never specifically addressed whether 

a termination provision is a proper subject of negotiation under the IGRA in any 

approval letter or by any other means. Without the agency’s logic, reasoned 

expertise, and direct consideration of the issue, this Court has nothing to review to 

determine whether the agency’s interpretation can be afforded greater weight under 

Skidmore. As a result, Secretarial approval of compacts with termination 

provisions is not entitled to any weight under Skidmore because those approvals do 

not set forth the reasoning pursuant to which the Secretary approved the compacts 

that include a termination provision.  

 The Secretary’s approval of compacts with termination provisions is also an 

unreliable source for establishing the agency’s interpretation because the Secretary 

has, on numerous occasions, approved compacts or allowed compacts to be 

approved by operation of law while acknowledging that provisions of the compacts 

violate the IGRA. See Pueblo of Sandia v. Babbitt, 47 F. Supp. 2d 49, 51, 56-57, 
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fn. 7 (D.D.C. 1999) [The Secretary “considered the revenue sharing and regulatory 

fee provisions [in a compact] illegal, and yet he declined to disapprove the 

compacts.”]; Jackson Letter, ER 650-677 [approving compact by operation of law 

even though “the Compact contains a…provision that may result in an unlawful 

tax under IGRA” and “appears to include provisions involving non-gaming 

activities that may exceed the lawful scope of State authority in gaming compacts 

under IGRA.”].  

 Crucially, nothing in 25 C.F.R. Part 293 requires the Secretary to 

disapprove a compact if it includes provisions that violate the IGRA. See 25 C.F.R. 

§ 293.14 [“The Secretary may disapprove a compact or amendment only if it 

violates: (1) Any provision of the Indian Gaming Regulatory Act….”] (Emphasis 

added).  As a result, Secretarial approval does not constitute a determination on the 

part of the Secretary that the provisions of an approved contract do not violate the 

IGRA.  It reveals, at most, that the Secretary concluded the approval of a particular 

compact was in the best interests of the tribe that submitted the compact for 

approval. 

 The regulations promulgated by the Secretary to implement the IGRA also 

do not support the conclusion that the Secretary has interpreted the IGRA to permit 

termination provisions. Nothing in 25 C.F.R. Part 293, “Class III Tribal State 

Gaming Compact Process,” speaks to whether a tribal-state compact shall or may 
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include a termination provision. The State has argued that references to 

“extensions” and “timeframes” in 25 C.F.R. §§ 293.2 and 293.5 indicate that the 

agency interprets the IGRA to authorize termination provisions. Yet, whether an 

extension to an existing compact requires Secretarial approval is irrelevant to 

whether the Secretary believes that a compact may include a fixed termination 

date.  

 Significantly, in the majority of states, Indian tribes are in the unfortunate 

position of having to take or leave the offers made by the state, because the states 

enjoy sovereign immunity from suit based on a claim that the state has refused to 

negotiate in good faith as a result of the Supreme Court’s decision in Seminole, 517 

U.S. at 44 (1996). The Secretary has, therefore, allowed a number of compacts to 

be approved by operation of law, even if a provision of the compact appears to 

violate the IGRA, because the alternative would be that the Tribes would not be 

able to conduct gaming at all. Exhibit 67, p. 2. (“Our concern is highlighted by our 

understanding that neither the Compact nor the Revenue-Sharing Agreement were 

the result of a true bi-lateral tribal-state negotiation process.”) See also Pueblo of 

Sandia, 47 F. Supp. 2d at, 51, 56-57 (D.D.C. 1999). Given that some of those 

compacts include termination provisions, the Secretary is compelled to recognize 

that some compacts will require extensions. Under those circumstances, it makes 

sense that the Secretary would promulgate regulations that address timeframes or 
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extension of compacts. That does not constitute an affirmative conclusion on the 

part of the Assistant Secretary that termination provisions are consistent with the 

language and purposes of the IGRA. 

 The fact that termination is contemplated by 25 C.F.R. Part 291, which 

governs Secretarial procedures (gaming in the absence of a tribal-state compact), 

after a judicial finding of state bad faith and failure of mediation, also does not 

support the conclusion that the Secretary affirmatively agrees the inclusion of a 

termination provision in gaming compacts is authorized by the IGRA. The 

purposes of, and process for promulgating, Secretarial procedures are significantly 

different from the purposes of, and requirements for, compact negotiation, 

agreement, and approval. Cf. 25 U.S.C. § 2710(d)(3)-(4) with 25 U.S.C. § 

2710(d)(7). The inclusion of a duration provision in Secretarial procedures 

provides states with an opportunity to consider the effects of the gaming under the 

procedures at the end of the term. It provides states with an incentive to reach 

agreement on a compact, the mechanism Congress intended to be the primary and 

preferred means of authorizing and regulating Class III gaming. It also permits a 

tribe to continue Class III gaming if a state remains unwilling to enter into a 

compact.  

 Finally, the Secretary has acknowledged that Secretarial procedures, like 

compacts, may include provisions that violate the IGRA, but that tribes have 
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accepted such provisions as a compromise. See, Exhibit 68, [“We note…that the 

procedures [for North Fork Rancheria] we issue today do not draw bright lines for 

future compacts . . . . In many respects, we understand that the Mediator’s 

submission to the Department reflects compromises the Tribe agreed to make 

rather than compromises that the Tribe was required to make under the IGRA.”].   

10.  Any Ambiguities In The IGRA Must Be Interpreted In Favor Of 

The Tribes. 

 

 For over 180 years, the Supreme Court has adhered to “the general rules that 

statutes passed for the benefit of the dependent Indian tribes…are to be liberally 

construed, doubtful expressions being resolved in favor of the Indians.” Alaska 

Pacific Fisheries Co. v. United States, 248 U.S. 78, 89 (1918). Accord, County of 

Yakima v. Confederated Tribes and Bands of the Yakima Indian Nation, 502 U.S. 

251, 269 (1992); Montana v. Blackfeet Tribe, 471 U.S. 759, 766 (1985). There is 

no question that the Indian canons of construction apply to the IGRA. Artichoke 

Joe’s, 353 F. 3d at 731.
18

 Assuming the IGRA is ambiguous with regard to whether 

a termination provision is consistent with the IGRA, the Indian cannons of 

construction must be applied in this case to resolve the ambiguity. 

 Before the District Court, the State argued the deference accorded 

administrative construction of a statute under Chevron trumps the Indian canons of 

                                                           
18

 In enacting the IGRA Congress presumed federal courts would interpret any 

ambiguous provision in the IGRA in the tribes’ favor. Rincon, 602 F.3d at 1027. 
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construction. That may be the case, at least in the Ninth Circuit, if Chevron 

deference is warranted, but Secretarial “approval of individual compacts…is…not 

entitled to deference under Chevron.” Fort Independence Indian Cmty. v. 

California, 679 F. Supp. at 1177 (emphasis added).
19

 Thus, because Secretarial 

approval of compacts with termination provisions does not carry the force of law 

(and is not, therefore, entitled to Chevron deference), the Indian canons control this 

Court’s interpretation as to whether a termination provision conflicts with the plain 

wording of Section 2710(d)(1) or is a permissible topic of negotiation under 

Section 2710(d)(3)(C).
20

 

 Analyzing the IGRA in the light most favorable to the Indians, it is clear that 

insistence by the State on the inclusion of the Termination Provision would 

conflict with the provisions and frustrate the purposes of the IGRA.  The 

Termination Provision should, therefore, be severed from the Tribe’s Compacts. 

The IGRA provides Tribes with a perpetual right to conduct Class III gaming 

activities so long as the conditions set forth in Section 2710(d)(1) are met. 

Application of the Indian canons requires that Section 2710(d)(1) be read narrowly 

                                                           
19

 Compare Williams v. Babbitt, 115 F. 3d 657 (9th Cir. 1997), with Ramah Navajo 

Chapter v. Lujan, 112 F. 3d 1455, 1462 (10th Cir. 1997); Albuquerque Indian 

Rights v. Lujan, 930 F. 2d 49, 59 (D.C. Cir. 1991); and Cobell v. United States, 240 

F. 3d 1051, 1100 (D.C. Cir. 2001). 

 
20

 Also, the Indian canons would certainly trump any deference afforded under 

Skidmore.  
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and in conjunction with Section 2702 and Section 2710(d)(3)(C)  with regard to the 

ability of a state to prevent a tribe from engaging in Class III gaming activities. 

Rincon, 602 F. 3d at 1029, n.9. The Indian canons also require Section 2710(d)(1) 

be read broadly with regard to protecting a tribe’s right to engage in gaming in 

furtherance of the Congressional policies set forth in Section 2702. 

 Read in this light, the Termination Provisions violate the IGRA, are void, 

and should be struck from the Tribes’ Compacts. 

11.  The Tribes’ Inability To Expand Their Gaming Facilities And 

Increase Their Gaming Revenue Is Directly Relevant To The Issue Of 

Whether The Termination Provision Violates The IGRA. 

 

 Before the District Court, the State argued the Tribes’ inability to obtain 

financing to expand their gaming facilities and increase revenue from gaming is 

irrelevant to the issue of whether a Termination Provision violates the IGRA, 

because the Tribes have failed to show by way of IGRA’s legislative history that 

Congress intended IGRA to ensure sufficient revenue from tribal gaming or the 

availability of funding to finance tribal gaming operations. The District Court 

accepted this argument without examination of the facts presented by the Tribes, 

revealing the impact of the Termination Provision on the Tribes’ ability to expand 

their gaming facilities, dismissing those facts as “immaterial.” Order, p. 11. 

 While it is true that nothing in the IGRA or its legislative history indicates 

Congress intended to guarantee tribes a minimum level of income from gaming, 
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Congress intended that tribes be allowed to generate as much money as possible 

from their gaming operations, the goal being to allow tribes to receive sufficient 

revenue to fund the tribes’ essential governmental programs and provide adequate 

services to their members. The very purpose of the IGRA is to promote “tribal 

economic development, self-sufficiency, and strong tribal governments,” and “to 

protect such gaming as a means of generating tribal revenue.” Section 2702(1) and 

(3). Compact provisions that would impede or frustrate that goal violate the IGRA. 

California v. Zook, 336 U.S. 725, 729 (1949)[“But whether Congress has or has 

not expressed itself, the fundamental inquiry, broadly stated, is the same: does the 

state action conflict with national policy?”]. 

 Gaming revenue to promote strong tribal governments is the main subject of 

the IGRA. The purpose of the IGRA is for tribes to make money. The IGRA 

comprehensively regulates the revenue. It specifies how it is to be counted, 

accounted for, and spent by the Tribes. 25 U.S.C. § 2710(b)(2)(B). It is a “subject” 

“directly related to the operation of gaming activities” within the meaning of 25 

U.S.C. § 2710(d)(3)(C)(vii). Thus, a Compact provision that prevents the Tribes 

from being able to obtain the financing that would otherwise allow them to be able 

to expand their gaming facilities and thereby be able to make the money necessary 

to promote tribal sovereignty “conflicts with the national policy” of promoting 

“tribal economic development, self-sufficiency, and strong tribal governments.” 
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There is no subject that is more directly relevant to the issue of whether the 

Termination Provision prevents the Tribes from achieving IGRA’s goals than the 

practical effect that the Termination Provisions actually have on the Tribes’ ability 

to achieve IGRA’s goals of generating revenue from gaming operations to be able 

to govern themselves. See McClanahan v. Arizona State Tax Comm’n, 411 U.S. 

164, 172 (1973) [“The Indian sovereignty doctrine is relevant, then, not because it 

provides a definitive resolution of the issues in this suit, but because it provides a 

backdrop against which the applicable treaties and federal statutes must be read.”] 

CONCLUSION 

 For the foregoing reasons the Court should reverse the decision of the 

District Court and declare that the Termination Provisions in the Tribe’s Compacts 

violate the IGRA and that the Termination Provisions are void. 

Dated: November 3, 2017   Respectfully Submitted 

       RAPPORT AND MARSTON 

 

By:    /s/ Lester J. Marston 

Lester J. Marston, Attorney 

for the Chemehuevi Tribe and 

Chicken Ranch Rancheria 
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