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INTRODUCTION 

In 1999, the State of California and dozens of Indian tribes negotiated 

and entered into a class III1 tribal-state gaming compact (“1999 Compact” or 

“Compact”) pursuant to the federal Indian Gaming Regulatory Act of 1988, 

18 U.S.C. §§ 1166-1168 and 25 U.S.C. § 2701 et seq. (IGRA).  Cal. Gov’t 

Code § 12012.25.  The 1999 Compact includes an express duration 

provision establishing an agreed-upon termination date of December 31, 

2020.  ER 253.2  Anticipating a period of renegotiation of unknown duration 

preceding the 1999 Compact’s termination date, it provides for an automatic 

extension to June 30, 2022 if an amendment or a new compact has not been 

entered into by December 31, 2020.  Id.  With the prospect of the 1999 

Compact expiring by its own terms during the impending decade, many 

California tribes and the State of California have negotiated and entered into 

                                           
1 Class III gaming “includes the types of high-stakes games usually 

associated with Nevada-style gambling.  Class III gaming is subject to a 
greater degree of federal-state regulation than either class I [social games] or 
class II [bingo and certain non-banked card games] gaming.”  In re Indian 
Gaming Related Cases, 331 F.3d 1094, 1096-97 (9th Cir. 2003) (Coyote 
Valley). 

 
2 Citations to “ER __” refer to pages in the Excerpts of Record filed 

with Appellants’ opening brief.  Citations to “SER __ ” refer to pages in the 
Supplemental Excerpts of Record filed with Appellees’ brief.  Citations to 
“Opening Br. __” refer to pages in Appellants’ opening brief.   
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new class III gaming compacts, and those agreements include new and 

different termination dates.  See, e.g., SER 20-124. 

The Chemehuevi Indian Tribe (Chemehuevi) and the Chicken Ranch 

Rancheria of Me-Wuk Indians (Chicken Ranch) (collectively, “Appellants” 

or “Tribes”), are parties to the 1999 Compact.  Cal. Gov’t Code § 

12012.25(a)(12) & (13); ER 22-24,3 140, 209.  The Tribes operated casinos 

offering class III gaming activities even before entering into the 1999 

Compact.  ER 96, 144, 213.  Since the 1999 Compact became effective in 

May, 2000, the Tribes’ gaming operations have been subject to the terms 

and conditions of the 1999 Compact.  ER 23-24.  Now, more than seventeen 

years after the effective date of the 1999 Compact, the Tribes seek to void its 

duration provision and to transform the agreement into a perpetual class III 

gaming compact.  To that end, the tribes filed suit against the State of 

California and Governor Edmund G. Brown Jr. (collectively, State) alleging 

that IGRA does not authorize tribes and states to negotiate over the duration 

of a class III gaming compact governing the conduct of a tribe’s gaming 

activities. 

                                           
3 Whenever appropriate, this brief will cite to the parties’ stipulated 

statement of facts filed in the district court (ER 17-57) as the source of 
support for factual assertions. 
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The district court disagreed with the Tribes’ interpretation of IGRA and 

granted summary judgment to the State.  ER 1-2.  Employing the “plain 

meaning rule” of statutory interpretation, the court held that although IGRA 

does not specifically mention duration of a compact as a subject for 

negotiation, the plain language of IGRA, its legislative history, and the 

relevant case law support a finding that the duration provision in the 1999 

Compact is authorized as either a “standard for the operation . . . of [a] 

gaming facility” under 25 U.S.C. § 2710(d)(3)(C)(vi), or as “directly related 

to the operation of gaming activities” under (d)(3)(C)(vii).  ER 9. 

This Court should uphold the district court’s grant of summary 

judgment to the State.  IGRA’s plain language identifying the authorized 

subjects of negotiation is broad enough to embrace the length of time a class 

III compact will govern the conduct of a tribe’s gaming activities.  This 

interpretation is consistent with IGRA’s plain language, the overall statutory 

scheme, IGRA’s legislative history, the relevant interpretive case law, and 

the administering agency’s implementing regulations and consistent practice 

of approving class III gaming compacts with duration clauses. 

JURISDICTIONAL STATEMENT 

This action arises under tribal-state class III gaming compacts entered 

into between Chemehuevi and Chicken Ranch, respectively, and California.  
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The district court had jurisdiction pursuant to 28 U.S.C. § 1362 because the 

action was initiated by federally recognized Indian tribes and the matter in 

controversy is the construction of IGRA – the federal statute authorizing the 

compacting process. 

This Court has jurisdiction pursuant to 28 U.S.C. § 1291 because the 

Tribes seek review of a final decision granting summary judgment to the 

State and denying the Tribes’ cross-motion for summary judgment.  The 

decision disposed of all claims raised by the Tribes’ suit.  ER 3-14. 

The appeal is timely because the Tribes filed a notice of appeal on 

April 28, 2017, within thirty days of entry of the April 4, 2017, Judgment in 

a Civil Case.  ER 16. 

ISSUES PRESENTED 

1. Does IGRA permit a tribe and a state to negotiate over the length 

of time a compact governing the conduct of the tribe’s class III gaming 

activities will remain in effect? 

2. If IGRA is ambiguous on the question of compact duration as a 

negotiable subject, is the Department of the Interior’s interpretation of 

IGRA, as established by its regulations referencing compact “timeframes” 

and “extensions,” its affirmative approval of the 1999 Compact, and its 
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consistent practice of approving compacts with duration provisions, entitled 

to Chevron4 or Skidmore5 deference? 

3.  Assuming arguendo that neither Chevron nor Skidmore deference 

apply, is the Indian canon of construction inapplicable where, as here, not all 

Indian tribes benefit from having a perpetual compact? 

STATUTORY AUTHORITY 

The complete text of the statutory provision at issue, 25 U.S.C. § 2710, 

is reproduced in the Addendum to this brief. 

STATEMENT OF THE CASE 

In California v. Cabazon Band of Mission Indians, the United States 

Supreme Court held that California lacked the authority to enforce its civil-

regulatory laws against gambling on Indian reservations.  California v. 

Cabazon Band of Mission Indians, 480 U.S. 202, 221-22 (1987) (Cabazon).  

As a result, gambling on Indian lands was subject only to federal regulation 

or state criminal prohibitions.  Artichoke Joe’s v. Norton, 216 F. Supp. 2d 

1084, 1091-92 (E.D. Cal. 2002). 

                                           
4 Chevron USA v. Natural Res. Def. Council, 467 U.S. 837 (1984) 

(Chevron). 
 
5 Skidmore v. Swift & Co., 323 U.S. 134 (1944) (Skidmore). 
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To address concerns about unregulated gambling on Indian lands, 

Congress passed IGRA in 1988 as a “compromise solution to the difficult 

questions involving Indian gaming.”  Artichoke Joe’s v. Norton, 216 F.2d at 

1092.  IGRA provides “a statutory basis for the operation of gaming by 

Indian tribes” and is an example of “‘cooperative federalism’ in that it seeks 

to balance the competing sovereign interests of the federal government, state 

governments, and Indian tribes, by giving each a role in the regulatory 

scheme.”  Id. 

Under IGRA, a tribe may conduct class III gaming once a tribal-state 

compact is in effect.  25 U.S.C. § 2710(d)(1).  The compact requirement 

accords states “the right to negotiate with tribes located within their borders 

regarding aspects of class III tribal gaming that might affect legitimate State 

interests.”  Coyote Valley, 331 F.3d at 1097.  Class III gaming “includes the 

types of high-stakes games usually associated with Nevada-style gambling.  

Class III gaming is subject to a greater degree of federal-state regulation 

than either class I [social games] or class II [bingo and certain non-banked 

card games] gaming.”  Id. at 1096-97.  IGRA makes class III gaming lawful 

on Indian lands only if such activities are: (1) authorized by an ordinance or 

resolution adopted by the governing body of the Indian tribe and approved 

by the Chairman of the National Indian Gaming Commission; (2) located in 
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a state that permits such gaming for any purpose by any person, 

organization, or entity; and (3) conducted in conformance with a tribal-state 

compact entered into by the Indian tribe and the state and approved by the 

Secretary of the United States Department of the Interior (Secretary).  25 

U.S.C. § 2710(d)(1) & (d)(3)(B).  

An Indian tribe is not authorized to operate class III gaming on its lands 

absent a compact with the state, 25 U.S.C. § 2710(d)(3)(B), or the 

implementation of “procedures” by the Secretary following a judicial finding 

of bad faith negotiating by the state and other remedial prerequisites.  Coyote 

Valley, 331 F.3d at 1097-98 (explaining that lawful class III tribal gaming is 

gaming conducted in conformance with a compact or conditions prescribed 

by the Secretary); see 25 U.S.C. § 2710(d)(7)(B)(i)-(vii).  

In 1999, Governor Gray Davis commenced compact negotiations with 

a group of California Indian tribes.  Coyote Valley, 331 F.3d at 1102.6  A 

judicial ruling by the California Supreme Court released while those 

negotiations were underway invalidated the Proposition 5 statutory initiative 

                                           
6 Coyote Valley recounts extensively the events leading to the 

enactment of IGRA, the passage of Proposition 5 (which sought to obligate 
California to enter into a model compact), the outcome of court challenges to 
Proposition 5, and the subsequent compact negotiations conducted pursuant 
to IGRA between California and dozens of Indian tribes resulting in the 
1999 Compact.  See 331 F.3d at 1095-106. 
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that purported to require the Governor to execute a model tribal-state gaming 

compact, on the ground that the initiative violated article IV, section 19(e) of 

the California Constitution.  Hotel Emp. & Rest. Emps. Int’l Union v. Davis, 

21 Cal. 4th 585 (1999); Coyote Valley, 331 F.3d at 1101, 1103.  In response, 

Governor Davis “proposed an amendment to Section 19 of Article IV of the 

California Constitution that would exempt tribal gaming from the 

prohibition on Nevada-style casinos, effectively granting tribes a 

constitutionally protected monopoly on most types of class III games in 

California.”  Coyote Valley, 331 F.3d at 1103.  During the course of the 

negotiations, which took place throughout approximately April through 

September, 1999, Governor Davis offered the participating tribes the “major 

concession” of the right “to operate real Las Vegas-style slot machines as 

well as house-banked blackjack” plus the exclusive right to conduct those 

forms of class III gaming in the state, in exchange for revenue sharing 

provisions directed to specified funds.  Id. at 1104-06, citing K. Alexa 

Koenig, Gambling on Proposition 1A: The California Indian Self-Reliance 

Amendment, 36 U.S.F. L. REV. 1033, 1043-44 (2002). 

In September, 1999, a final draft compact was presented to and 

accepted by nearly every participating tribe.  Coyote Valley, 331 F.3d at 

1104.  Appellants, who are federally recognized Indian tribes, ER 18, 20, 
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entered into the 1999 Compact in the fall of 1999, ER 180, 249, and their 

compacts went into effect in May, 2000, after the passage of Proposition 1A 

authorized California’s governor to negotiate and conclude compacts 

pursuant to the state constitution, Cal. Const. art. IV, § 19(f), and upon 

affirmative approval of the compacts by the Assistant Secretary of the 

Bureau of Indian Affairs (Assistant Secretary).  “Notice of Approved Tribal-

State Compacts,” 65 Fed. Reg. 95, p. 31189 (May 16, 2000); ER 22-24, 140, 

203-205, 207, 209, 270-272, 274.7 

The 1999 Compact contains a duration provision that provides, in part, 

at section 11.2: 

Sec. 11.2. Term of Compact; Termination. 

Sec. 11.2.1. Effective. (a) Once effective this Compact 
shall be in full force and effect for state law purposes 
until December 31, 2020.  No sooner than eighteen (18) 
months prior to the aforementioned termination date, 
either party may request the other party to enter into 
negotiations to extend this Compact or to enter into a 
new compact.  If the parties have not agreed to extend 
the date of this Compact or entered into a new compact 
by the termination date, this Compact will automatically 
be extended to June 30, 2022, unless the parties have 
agreed to an earlier termination date.[8]   

                                           
7 Appellants’ 1999 Compacts are substantively identical.  Compare 

ER 140-200 with ER 209-268.  For ease of reference, specific compact 
provisions will be identified by their section number. 

 
8 The duration provision was modified by agreement to add the last 

two sentences shortly after the tribes executed the 1999 Compact, and the 
modified language is included in Addendum “A” thereto.  ER 176, 184. 
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ER 253. 

The Tribes operate class III gaming facilities under the terms of the 

1999 Compact.  ER 23-24.  Independent from 1999 Compact section 11.2.1, 

which authorizes either party to request to enter into negotiations no sooner 

than eighteen months prior to December 31, 2020, section 12.1 provides that 

the parties may amend the Compact at any time by mutual agreement.  ER 

247.   In early 2016, before the Tribes filed the underlying suit against the 

State, the Tribes and Governor Brown were participating in compact 

negotiations by mutual agreement.  ER 26, 321-22.   

On April 20, 2016, the Tribes wrote to Joginder Dhillon, Governor 

Brown’s Senior Advisor for Tribal Negotiations, asking to meet and confer 

to attempt to resolve a dispute pursuant to the requirements of Compact 

section 9.1.  ER 26.  In their correspondence, the Tribes argued, among other 

things, that the duration clause in the 1999 Compact was void ab initio 

because it conflicted with the plain language of IGRA, and asked that the 

provision be stricken from the Compact.  Id., ER 276-319.  The parties met 

in person to discuss the matter on May 3, 2016.  ER 26.  On May 20, 2016, 

Mr. Dhillon wrote to the Tribes expressing the State’s disagreement with 
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their reading of IGRA and explaining the basis for the State’s position.  ER 

27, 324-328.  The Tribes’ lawsuit followed.9  ER 27. 

This appeal by the Tribes is from a judgment issued in favor of the 

State following the parties’ cross-motions for summary judgment.10  In the 

trial court, the parties agreed that IGRA is clear and unambiguous regarding 

its authorization for negotiations over the duration of a compact, but they 

disagreed on the outcome of the plain-meaning analysis of the relevant 

statutory text. 

In ruling in favor of the State, the Honorable John F. Walter, district 

judge for the United States District Court, Central District of California, held 

that duration of a compact is a permissible subject of negotiations because it 

qualifies as either a “standard for the operation . . . of [a] gaming facility” 

under 25 U.S.C. § 2710(d)(3)(C)(vi), or as “directly related to the operation 

of gaming activities” under 25 U.S.C. § 2710(d)(3)(C)(vii).  ER 9.  The 

                                           
9 Although the Tribes filed suit in the midst of compact negotiations, 

they did not allege that the State failed to conduct the negotiations in good 
faith under 25 U.S.C. § 2710(d)(3)(A) & (d)(7)(A)(i).  The Tribes’ suit 
challenged only the duration provision in their operative 1999 Compacts.  
As a remedy, the Tribes sought a declaration that the duration provision was 
void, that it be severed from the 1999 Compact, and that all remaining 
provisions remain in force in perpetuity.  Compl. for Declaratory & Inj. 
Relief, ECF No. 1. 

 
10 The State adopts the tribes’ description in their opening brief of the 

relevant procedural history. 
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court also expressed that its conclusion would not be altered even if it had 

determined IGRA to be ambiguous, because it would accord Chevron 

deference to the administering agency’s implementing regulations that refer 

to “timeframes” and “extensions” for compacts as reflecting the agency’s 

view that IGRA authorizes timeframes for compacts, and further that it 

would accord Skidmore deference to the agency’s long-standing and 

consistent practice of approving compacts with duration clauses, including 

its affirmative approval of the 1999 Compact.  ER 11-12.     

SUMMARY OF THE ARGUMENT 

IGRA establishes federal standards for gaming activity on Indian lands.  

Among those standards is the requirement that before a tribe may lawfully 

engage in class III gaming it must enter into negotiations with the state in 

which the land is located for the purpose of entering into a compact 

governing the conduct of its gaming activities.  25 U.S.C. § 2710(d)(1)-(3). 

The principal issue presented is one of first impression.  No court has 

ever held that a negotiated duration provision in a tribal-state class III 

gaming compact is void as contrary to IGRA.  Nor should this Court find 

that such a provision violates IGRA.  The express language of IGRA does 

not prohibit a tribe and a state from negotiating for a duration provision to a 

gaming compact.  This Court should conclude, as did the district court, that 
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25 U.S.C. § 2710(d)(3)(C)(vi) & (vii), which, respectively, authorize tribes 

and states to negotiate provisions establishing “standards for the operation of 

[gaming] activity” and provisions relating to “any other subjects that are 

directly related to the operation of gaming activities,” plainly and reasonably 

encompass the duration of such activities under the terms of a compact.  

Ninth Circuit case law interpreting the scope of 25 U.S.C. § 

2710(d)(3)(C)(vi) & (vii) as including topics not enumerated therein also 

supports the reading advanced by the State. 

This conclusion is further supported by IGRA’s legislative history.  

After recognizing states’ and tribes’ “significant governmental interests in 

the conduct of class III gaming,” Congress expressly determined that 

negotiable “issues under clause (vi) may include agreements on days and 

hours of operation, wage and pot limits, types of wagers, and size and 

capacity of the proposed facility.”  S. REP. NO. 100-446, at 14 (1988), 

reprinted in 1988 U.S.C.C.A.N. 3071, 3084 (Senate Committee Report), 

SER 192-227.  Congress plainly regarded compact duration as being among 

the issues upon which states and tribes could agree, noting that “[c]ompacts 

may, of course, provide for additional renewal terms.”  Id. at 15. 

The interpretation backed by the district court and advanced by the 

State is also the interpretation that IGRA’s administering agency applies.  
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The Secretary, as the federal official charged with reviewing and approving 

class III gaming compacts negotiated under IGRA, has affirmatively 

approved class III gaming compacts with duration provisions and allowed 

many more compacts with duration provisions to go into effect by operation 

of law since the passage of IGRA in 1988.  The Bureau of Indian Affairs 

(BIA)—an agency within the Department of the Interior charged with 

promulgating regulations to implement IGRA under the authority delegated 

to it by the Secretary—has issued regulations construing IGRA as 

authorizing timeframes for the duration of a compact.  “Class III Tribal State 

Gaming Compact Process,” 25 C.F.R. §§ 293.2 & 293.5; 73 Fed. Reg. 235, 

p. 74004 (Dec. 5, 2008).  The Secretary has never expressly disapproved any 

compact because it included a duration clause.  The administering federal 

agency is entitled to broad deference in its reasonable interpretation, and 

application, of IGRA.  Chevron, 467 U.S. at 844; Skidmore 323 U.S. at 139-

40. 

ARGUMENT 

I. STANDARD OF REVIEW 

A. The Standard of Review is De Novo 

The district court granted summary judgment on a question of law 

concerning the interpretation of IGRA.  “We review both a district court’s 
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grant of summary judgment and questions of statutory interpretation de 

novo.”  Ariz. State Bd. for Charter Sch. v. U.S. Dep’t of Educ., 464 F.3d 

1003, 1006 (9th Cir. 2006); accord Arizona v. Tohono O’odham Nation, 818 

F.3d 549, 555 (9th Cir. 2016); see also, Lively v. Wild Oats Mkts., Inc., 456 

F.3d 933, 938 (9th Cir. 2006) (“We also review de novo a district court’s 

interpretation and construction of a federal statute.”). 

B. IGRA is Interpreted Applying Traditional Tools of 
Statutory Construction  

The issue before this Court is one of first impression.  No court has 

determined that a negotiated duration provision in a tribal-state class III 

gaming compact is void as contrary to IGRA.  “In construing a statute in a 

case of first impression, the courts look to the traditional signposts for 

statutory interpretation: first, the language of the statute itself; and second, 

its legislative history and the interpretation given it by its administering 

agency, both as guides to the intent of Congress in enacting the legislation.”  

Turner v. Prod, 707 F.2d 1109, 1114 (9th Cir. 1983), rev’d sub nom. on 

other grounds, Heckler v. Turner, 470 U.S. 184 (1985); see, e.g., 

Winterrowd v. David Freedman & Co., 724 F.2d 823, 825-26 (9th Cir. 1984) 

(consulting the statute’s plain language, legislative history, and agency 

interpretation as aids to construing the language). 
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The Ninth Circuit applies these traditional tools of statutory 

construction in construing IGRA.  Rumsey Indian Rancheria of Wintun 

Indians v. Wilson, 64 F.3d 1250, 1257 (9th Cir. 1994).   

1. The “Plain Meaning Rule” is the Preeminent Rule of 
Statutory Construction 

When seeking to resolve a question of statutory interpretation, a court 

first looks to the text of the law.  Chevron, 467 U.S. at 842-44.  When 

Congress’s will “has been expressed in reasonably plain terms, that language 

must ordinarily be regarded as conclusive.”  Griffin v. Oceanic Contractors, 

Inc., 458 U.S. 564, 570 (1982) (internal quotation marks omitted); accord 

Chevron, 467 U.S. at 843.  If the language is clear and unambiguous, there is 

“no need to look beyond the plain meaning in order to derive the ‘purpose’ 

of the statute.”  Tang v. Reno, 77 F.3d 1194, 1196 (9th Cir. 1996).  In 

discerning the plain meaning of a statutory provision, a court “must read the 

words ‘in their context and with a view to their place in the overall statutory 

scheme.’”  Rainero v. Archon Corp., 844 F.3d 832, 837 (9th Cir. 2016) 

(quoting King v. Burwell, ___ U.S. ___, 135 S. Ct. 2480, 2489 (2015)). 

Although application of the “plain meaning rule” begins, and may well 

end, with the plain meaning of the language of the statute, the rule permits, 

but does not require, a court to consult legislative history as an aid to 
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statutory interpretation, even when the statute’s meaning seems clear on its 

face.  Church of Scientology v. United States Dep’t of Justice, 612 F.2d 417, 

421-22 (9th Cir. 1979); see also Harrison v. Northern Trust Co., 317 U.S. 

476, 479 (1943) (stating that no rule of law forbids resort to legislative 

history no matter how clear statutory language may appear).  Likewise, the 

rule permits a court to look to the object and policy behind the statutory 

scheme if instructive or as lending support to a court’s plain language 

analysis.  Suzlon Energy Ltd. v. Microsoft Corp., 671 F.3d 726, 728 (9th Cir. 

2011).  As well, a court may look to prior decisions construing the 

implicated statute.  See e.g., United States v. Weber Aircraft Corp., 465 U.S. 

792, 798 (1984).11   

2. When Ambiguity Exists, Courts Look Beyond the 
Text to Determine Congressional Intent  

When the text of a statute is not dispositive of its meaning due to 

ambiguity or uncertainty, a court will look beyond the statutory language 

and turn to the legislative history, the purpose of the statutory scheme, and 

any existing construction of the statute by the administering agency as a 

guide to congressional intent.  Chevron, 467 U.S. 837 passim; Adams Fruit 

                                           
11 To the extent the Tribes are suggesting that IGRA is itself evolving, 

rather than merely being interpreted by the courts over time (see Opening 
Br., pp. 25-29), that view is inconsistent with the plain meaning rule as the 
cardinal canon for determining congressional intent.   
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Co. v. Barrett, 494 U.S. 638, 642 (1990).  A recent Ninth Circuit opinion 

expressed the rule succinctly: 

“[I]f the plain meaning of the statutory text remains 
unclear after consulting internal indicia of congressional 
intent, we may then turn to extrinsic indicators, such as 
legislative history, to help resolve the ambiguity.”  
Hernandez v. Williams, Zinman & Parham PC, 829 
F.3d 1068, 1073 (9th Cir. 2016) . . . .  Moreover, when a 
statute is ambiguous and we have the benefit of an 
administrative agency’s interpretation, we may defer to 
it if it is “based on a permissible construction of the 
statute.”   

Eleri v. Sessions, 852 F.3d 879, 882 (9th Cir. 2017) quoting Chevron, 467 

U.S. at 843. 

When an administering agency construes a statute it enforces, the 

agency’s interpretation receives substantial deference if the agency’s 

interpretation is reasonable.  Chevron, 467 U.S. at 842-44.  Under Chevron, 

a federal agency’s administrative implementation of a particular federal 

statutory provision qualifies for considerable deference when (1) Congress 

delegated authority to the agency generally to make rules carrying the force 

of law; (2) the agency interpretation was promulgated in the exercise of that 

authority; and (3) delegation of such authority is shown by, for example, the 

agency’s power to engage in adjudication or “notice-and-comment” 

rulemaking, or by some other indication of comparable congressional intent.  

United States v. Mead Corp., 533 U.S. 218, 226-27 (2001) (Mead).  
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Even when the agency’s interpretation arises from more informal 

processes, deference will be warranted under Skidmore.  Skidmore holds that 

a federal agency administering its own statute merits deference when the 

agency has specialized experience, possesses broader information that may 

be brought to bear on the question, and has shown consistency in its 

determinations.  Skidmore, 323 U.S. at 139-40; see also Mead, 533 U.S. at 

227-28, 234-35. 

II. THE DURATION OF A TRIBAL-STATE CLASS III GAMING 
COMPACT IS A PROPER SUBJECT OF NEGOTIATION UNDER THE 
PLAIN LANGUAGE OF IGRA 

This appeal turns on whether the length of time a compact will remain 

in effect falls within any of the categories of permissible subjects of 

negotiation set forth in IGRA.  The parties agree that IGRA is clear and 

unambiguous with regard to the issue of duration as a subject for compact 

negotiations.  They disagree, however, on the outcome of the “plain 

meaning” statutory interpretation analysis. 

A. A Plain Language Analysis of IGRA Establishes that 
Compact Duration is a Proper Subject of Negotiations 

IGRA provides that tribal-state gaming compacts “may include 

provisions relating to” seven subject areas: 

(i) the application of the criminal and civil laws 
and regulations of the Indian tribe or the State that are 
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directly related to, and necessary for, the licensing and 
regulation of such activity; 

 
(ii) the allocation of criminal and civil 

jurisdiction between the State and the Indian tribe 
necessary for the enforcement of such laws and 
regulations; 

 
(iii) the assessment by the State of such activities 

in such amounts as are necessary to defray the costs of 
regulating such activity; 

 
(iv) taxation by the Indian tribe of such activity in 

amounts comparable to amounts assessed by the State 
for comparable activities; 

 
(v) remedies for breach of contract; 
 
(vi) standards for the operation of such activity 

and maintenance of the gaming facility, including 
licensing; and 

 
(vii) any other subjects that are directly related to 

the operation of gaming activities. 

25 U.S.C. § 2710(d)(3)(C)(i)-(vii). 

The first step in the plain meaning analysis is to “read the words of 

[the] statute in their context and with a view to their place in the overall 

statutory scheme” to determine whether the language may reasonably be 

construed to authorize compact duration as a topic for negotiation.  Ariz. 

State Bd. for Charter Sch. v. U.S. Dep’t of Educ., 464 F.3d at 1007. 

Two subsections in 25 U.S.C. § 2710(d)(3)(C) are key to helping 

resolve the matter.  IGRA at 25 U.S.C. § 2710(d)(3)(C)(vi) provides that 

tribal-state class III gaming compacts may contain provisions relating to 

“standards for the operation of” gaming activity, “maintenance of the 
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gaming facility,” and “licensing.”  Section 2710(d)(3)(C)(vii) provides that 

compacts may address “any other subjects that are directly related to the 

operation of” gaming activities.  The language employed within these two 

categories is broader and more general than the other five categories.   

It is evident that duration, or timeframe, of a compact is not specifically 

enumerated as a topic of negotiation within any the seven subject areas.  But 

the absence in IGRA of the words “duration” or “timeframe” or similar 

words denoting compact duration does not end the inquiry, because 25 

U.S.C. § 2710(d)(3)(C)(vi) and (vii) do not list any particular topics at all.  

Rather, the referenced subsections describe categories that may incorporate 

multiple topics pertaining to “standards for the operation of” gaming 

activity, “licensing,” and “any other subjects that are directly related to the 

operation of” gaming activity.  Given the broader and more general language 

used in those subsections, a detailed index of each aspect of, and the types of 

standards applicable to, and the further subjects directly related to, the 

operation of class III gaming activity is patently unnecessary.  The broad 

language used in these subsections makes the absence of an express mention 

of duration inconsequential to the plain-meaning analysis. 

 The subject categories described in 25 U.S.C. § 2710(d)(3)(C)(vi) and 

(vii) are broad enough to encompass the length of time a compact governing 
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gaming activities will remain in effect.  Indeed, it is difficult to conceive of a 

more direct relationship than the one between the operation of gaming 

activities and the length of time those activities are to be governed by the 

terms and conditions of a particular gaming compact.  This conclusion 

results from a common sense reading of 25 U.S.C. § 2710(d)(3)(C)(vi) and 

(vii) and consideration of IGRA as a whole.  See Cohen’s Handbook of 

Federal Indian Law, § 12.05[2], 890-91 (Nell Jessup Newton ed., 2012) 

(tribal-state compacts “are often subject to amendments, as well as new 

negotiations if they have sunset provisions. . . .  Tribal compacts often 

contain terms regarding duration.  Where no such terms exist, the compact is 

presumed to run indefinitely and neither party may unilaterally terminate a 

compact.”).   

Contracts of all types typically include provisions covering termination, 

as well as dispute resolution, severability, forum selection, process for 

amendment, and other important components of effective agreements.  

Certainly, IGRA does not expressly prohibit a tribe and a state from 

negotiating over these or other similarly common contract provisions.12  

                                           
12 IGRA identifies the intended tribal-state agreement as a “compact” 

in recognition of its status as an agreement between governments on a matter 
of mutual concern.  See Compact, BLACK’S LAW DICTIONARY (5th ed. 1979).  
But a compact is, after all, a contract.  Texas v. New Mexico, 482 U.S. 124, 
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Furthermore, nothing in the language of 25 U.S.C. § 2710(d)(3)(C)(i) 

through (vii) or in IGRA’s overall scheme suggests that by not specifically 

enumerating timeframe for a compact as a negotiable subject, IGRA 

intended to foreclose the possibility of tribes and states agreeing to a 

duration provision.   

Consistent with the State’s interpretation, and in recognition that 

compacts may not yet be “in effect” or may cease to be “in effect,” IGRA 

specifies that certain rights and obligations of tribes and states, including the 

right to lawfully conduct gaming and to seek to enjoin class III gaming 

conducted in violation of a compact, arise only when a compact “is in 

effect,” that is, when a compact has been entered into, made effective, and 

has not been terminated.  See e.g., 25 U.S.C. § 2710(d)(1)(C), (d)(2)(C), 

(d)(2)(D)(iii)(I), (d)(5), (d)(6)(B), & (d)(7)(A)(ii).  

The Tribes maintain that 25 U.S.C. § 2710(d)(1) provides tribes with an 

“absolute right” to conduct class III gaming that a duration provision 

thwarts.  But the right to conduct class III gaming is subject to specified 

conditions and one of the necessary predicates is that the gaming must be 

                                           
128 (1987).  Nothing in IGRA evidences an intent by Congress to entirely 
distinguish IGRA compacts from traditional contracts with respect to the 
inclusion of common contract provisions such as duration.  See e.g., 25 
U.S.C. § 2710(d)(3)(C)(v) (available remedies for “breach of contract” are 
unrestricted). 
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“conducted in conformance with a Tribal-State compact” entered under 

IGRA that is in effect.  25 U.S.C. § 2710(d)(1)(C); see also 25 C.F.R. § 

501.2(a) (noting that class III gaming operations must be conducted 

according to the requirements of IGRA and its implementing regulations, 

tribal law, and the requirements of a compact or “procedures” prescribed by 

the Secretary).  While the Tribes enjoy a present right to conduct class III 

gaming, under the plain meaning of 25 U.S.C. §2710(d)(1) that right is 

subject to conformance with the terms of the 1999 Compact—including its 

duration provision.  A duration provision, by itself, does not demonstrate an 

intent to exclude a tribe from gaming upon a compact’s expiration date any 

more than a condition in a compact that, if breached, may result in compact 

termination.  The Tribes’ contention that a durational clause is prohibited 

because it denies their “absolute right” to conduct class III gaming during 

any delay caused by bad-faith litigation finds no support in the text of 25 

U.S.C. § 2710(d)(1).  Although the Tribes’ objections do not arise in the 

context of bad-faith litigation, the Tribes’ position that a duration provision 

gives a state unfair leverage in compact negotiations essentially reads the 
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“good-faith” requirement out of existence and deems IGRA’s remedial 

scheme inadequate.13   

Finally, when Congress determined to specify the duration of a contract 

authorized by IGRA it did so in explicit terms.  Title 25 U.S.C. § 2711(b)(5) 

specifies that management contracts may not exceed a term of five years, or 

seven years under certain conditions.14  “In perpetuity” is a specific 

                                           
13 Section 12.1 of the 1999 Compact provides that the parties may 

enter into renegotiations by mutual agreement.  The Tribes and the State 
have agreed to participate in such negotiations.  ER 26, 321-322.  This belies 
any suggestion that the State intends to rely on the duration provision to 
terminate the Tribes’ ability to conduct gaming.  From 2012 to the present, 
California entered into and submitted to the Secretary more than a dozen 
compacts that are now in effect.  SER 20-124, 244-277.  The Secretary also 
prescribed “procedures” for certain California tribes within that same time 
period.  SER 177-182.  Each of these compacts and the Secretarial 
“procedures,” a sampling of which are included in the record, include 
termination dates well beyond June, 2022.  SER 20-124, 177-182.   

 
14 Congress placed far greater restrictions and imposed more stringent 

standards on management contracts for good reason.  Those standards reflect 
Congress’s recognition that management contracts are commercial in nature 
and typically involve private entities.  By contrast, compacts are largely 
regulatory in scope, and are reached between governments.  In discussing 
concerns that IGRA would require existing management contracts to be 
subject to a new standard five-year term, the Senate Committee Report 
contrasted compacts in a manner recognizing that compacts may include 
duration clauses: 

 
Some concern has been expressed that the bill 

requires that existing management contracts be made 
consistent with the provisions of the bill that limit 
contract terms to 5 years and fee percentages to 30 
percent (see sections 12(b)(5) and 12(c) and 13(c)).  
Compacts may, of course, provide for additional 
renewal terms. . . .  In the area of gaming where many 
factors other than ordinary business risk enter into the 
equation, the Committee has no reluctance in requiring 
changes to existing gambling enterprise contracts . . . .  
[T]he members of the Committee believe that term of 
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timeframe.  By not specifying any timeframe applicable to compacts in 25 

U.S.C. § 2710(d)(3)(C), Congress left it up to compacting tribes and states to 

determine the appropriate length of time for a compact to remain in effect.  

To find that Congress intended all tribal-state gaming compacts to be 

effective in perpetuity, this Court would need to add words to the statute, a 

measure courts are not entitled to take.  Ariz. State Bd. for Charter Sch. v. 

U.S. Dep’t of Educ., 464 F.3d at 1007. 

On the question of whether IGRA permits tribes and states to negotiate 

over the length of time a compact will remain in effect, IGRA is 

unambiguous.  The duration for the conduct of gaming activities under a 

compact is a standard for the operation of gaming activities or is directly 

related to the operation of those gaming activities under the plain language 

of 25 U.S.C. § 2710(d)(3)(C)(vi) or (vii).  This is a reasonable and common-

sense construction of the pertinent subsections read in their context and with 

a view to the overall statutory scheme. 

                                           
years and fee percentages set forth in the bill are 
adequate to protect any legitimate potential investor.  

 
Senate Committee Report at 14, SER 192-227 (emphasis added). 
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B. Interpretive Case Law and IGRA’s Legislative History 
Support a Conclusion that Compact Duration is a Proper 
Subject of Negotiations 

Although whether compact duration is a permissible subject of 

negotiation under IGRA is one of first impression on the question of, this 

Court has previously analyzed the plain language of 25 U.S.C. § 

2710(d)(3)(C)(i)-(vii) in considering the scope of permissible negotiation 

subjects.  These interpretive decisions provide further support for the 

interpretation advanced by the State. 

In Coyote Valley, this Court found that proposed compact provisions 

requiring class III gaming tribes to share gaming revenues with non-gaming 

tribes; requiring payments into the Special Distribution Fund (SDF)15 for 

specified gaming-related purposes; and requiring tribes to adopt a labor 

relations ordinance covering employment at tribal casinos, were each 

sufficiently related to the operation of gaming activities to be authorized 

under IGRA, and did not give rise to a finding of bad-faith negotiating 

against the State, although none of those subjects are specifically delineated 

in IGRA.  Coyote Valley, 331 F.3d at 1116.  In so holding, the Court was 

                                           
15 The SDF is a fund available for appropriation by the California 

Legislature for tribal gaming-related purposes.  Cal. Gov’t Code § 12012.85. 
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guided in its interpretation of IGRA by IGRA’s legislative history, which 

provides that the “terms of each compact may vary extensively” and that,  

Section [](d)(3)(C) describes the issues that may be the 
subject of negotiations between a tribe and a State in 
reaching a compact.  The Committee recognizes that 
subparts of each of the broad areas may be more 
inclusive.  For example, licensing issues under clause vi 
may include agreements on days and hours of operation, 
wage and pot limits, types of wagers, and size and 
capacity of the proposed facility. 

Id. at 1109, 1113 (brackets in orig.) (citing Senate Committee Report at 14); 

SER 192-227.  Coyote Valley also recognized that Congress’s purpose in 

limiting the subject categories to be negotiated to those bearing a direct 

relationship to the operation of gaming activities was to prevent compacts 

from being used as a subterfuge for imposing state jurisdiction on tribes 

concerning issues unrelated to gaming.  Id. at 1109, 1111.  A duration 

provision does not impose state jurisdiction over tribes on matters unrelated 

to gaming so as to run afoul of that particular congressional concern. 

In Rincon Band of Luiseno Mission Indians of the Rincon Reservation 

v. Schwarzenegger, 602 F.3d 1019 (9th Cir. 2010) (Rincon), another case 

involving allegations of bad faith, this Court allowed, albeit in dicta, that the 

duration of a compact is a routine subject for negotiation under IGRA.  Id. at 

1039.  But while Rincon did not specifically involve a challenge to a 

proposed duration provision, in finding that the State could not require 
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general fund revenue sharing in exchange for “basic gaming rights” such as 

“more devices or time,” this Circuit viewed compact duration as being 

within the permissible scope of 25 U.S.C. § 2710(d)(3)(C)(vi).  Id. at 1030, 

1039 n.20.16  In so holding, this Court stated, “[w]e are . . . influenced by the 

fact that the Department of the Interior, the executive agency charged with 

approving gaming compacts, also interprets IGRA in this way,” a conclusion 

it reached based on the Assistant Secretary of Indian Affairs’ stated view 

that: 

[w]e have not . . . authorize[d] revenue-sharing 
payments in exchange for compact terms that are 
routinely negotiated by the parties as part of the 
regulation of gaming activities, such as duration, 
number of gaming devices, hour of operation, and 
wager limits. 

Id.17 

Thus, neither tribal revenue sharing, tribal-labor relations, nor 

additional time for a compact are expressly delineated in IGRA, yet this 

Court has viewed those issues, and other topics, as falling within the 

meaning of 25 U.S.C. § 2710(d)(3)(c) subsections (vi) and (vii), at least in 

the context of bad-faith litigation.   

                                           
16 Rincon’s reference to “time” was to an extension to the duration of 

the Rincon Band’s then-existing compact.  Id. 
 
17 As the more general category (“any other subjects”), 25 U.S.C. § 

2710(d)(3)(C)(vii) should be read at least as broadly as, if not more broadly 
than, § 2710(d)(3)(C)(vi), which the Rincon Court regarded as embracing 
compact duration. 
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An examination of IGRA’s legislative history directly validates the 

State’s interpretation.  Congress, after recognizing states’ and tribes’ 

“significant governmental interests in the conduct of class III gaming,” 

expressly determined that negotiable “issues under clause vi may include 

agreements on days and hours of operation, wage and pot limits, types of 

wagers, and size and capacity of the proposed facility.”  Senate Committee 

Report at 14, SER 192-227.  The length of time that gaming activities are 

subject to terms and conditions in a class III gaming compact relates no less 

to how gaming activity is conducted than the days and hours gaming 

activities may be offered, or the permissible size and capacity of a gaming 

facility. 

Congress plainly regarded compact duration as being among the issues 

that states and tribes could agree on.  See Senate Committee Report at 15, 

SER 192-227 (“Compacts may, of course, provide for additional renewal 

terms”) and id. at 13 (noting with approval the “issues addressed by” a 

compact between the State of Nevada and the Fort Mojave Tribe, SER 229-

242, which included an “Effective Date and Term [of Compact]” and other 

subjects not specifically listed in IGRA).  Conversely, the legislative history 

lacks any support for the notion that Congress intended to exclude duration 

as a subject for compact negotiations or to mandate that tribal-state gaming 
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compacts exist in perpetuity.  Congress left it up to the compacting parties to 

determine what compact timeframe, if any, would best serve their public 

policy, regulatory and economic interests.  

A duration provision serves to advance IGRA’s congressional goals by 

allowing the parties to reassess, sufficiently before the compact’s 

termination date, whether a compact’s terms remain in accord with their 

interests or whether changed circumstances necessitate renegotiation of the 

terms and standards applicable to the operation of gaming activities.  For 

example, the manner in which the parties appropriately resolve issues related 

to size, hours, capacity, and pot limits can change over time as market 

conditions and technology, and the needs and objectives of a tribal 

government, evolve.  It is inconsistent with both the language and policy 

objectives of IGRA to impose a limitation on the ability of the parties to 

agree to a mutually beneficial resolution short of perpetuity.  In a strict 

perpetual compact lacking a renegotiation provision, neither side could 

oblige the other to negotiate.  While the State does not contend that a 

perpetual compact is precluded by IGRA, the parties did not enter into a 

perpetual compact here, and the duration provision at issue serves to protect 

the interests of both the tribes and the State. 
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If the duration provision was excised from the 1999 Compact, leaving 

it perpetual, the Tribes would lose their right to seek an amendment or 

renegotiations for a new compact under the terms of section 11.2.1.  All 

future requests to amend or renegotiate would then exclusively fall under 

section 12.0, which requires the parties to mutually agree to enter into 

negotiations for an amendment, or, alternatively, under section 12.2, which 

strictly limits the subjects of negotiation.  The resulting “perpetual” compact 

would thus restrict the Tribes’ right to seek good-faith negotiations for an 

amendment or a new compact as compared to the right currently afforded by 

section 11.2.1. 

Under IGRA, the length of time a compact governing the conduct of a 

tribe’s gaming activities will remain in effect is a permissible subject for 

negotiation because it qualifies as a “standard[] for the operation of [gaming] 

activity” within the meaning of 25 U.S.C. § 2710(d)(3)(C)(vi), or is a subject 

“directly related to the operation of gaming activities” under 25 U.S.C. § 

2710(d)(3)(C)(vii).  The meaning of the language used in the relevant 

subsections is plain and unambiguous when read in context, and this 

interpretation is consistent with IGRA’s legislative history, Congress’s 

policy with regard to negotiable subjects, and the relevant interpretive case 

law.   
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III. BAY MILLS DOES NOT COMPEL AN INTERPRETATION OF IGRA 
THAT PROHIBITS NEGOTIATIONS OVER THE DURATION OF A 
TRIBAL-STATE COMPACT 

Appellants rely heavily on the United States Supreme Court’s 

discussion of the meaning of the phrase “gaming activity” in Michigan v. 

Bay Mills Indian Community, __ U.S. __, 134 S. Ct. 2024 (2014) (Bay 

Mills).  Bay Mills concerned the State of Michigan’s attempt to stop a tribe 

from conducting class III gaming off of the tribe’s eligible Indian land.  

There was a compact that allowed the tribe to conduct class III gaming on 

the tribe’s Indian lands.  The question was whether Michigan could employ 

25 U.S.C. § 2710(d)(7)(A)(ii) to enjoin the tribe’s class III “gaming 

activities” occurring off its Indian lands as a compact violation or whether 

tribal sovereign immunity barred Michigan’s efforts because the compact 

did not apply to those activities.  As such, Bay Mills did not require the 

Court to decide the scope of permissible subjects for tribal-state compacts 

under IGRA.   

Instead, Bay Mills concerned the extent to which sovereign immunity 

protected the tribe from regulation by Michigan outside of the compact.  

Michigan tried to characterize the tribe’s off-Indian lands conduct as class 

III gaming activity under IGRA and the compact by claiming that the tribe 

“authorized, licensed, and operated” the gaming activity from within the 
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tribe’s reservation.  Bay Mills, 134 S.Ct. at 2032.  The Court referred to one 

provision in the allowable compact-negotiation provisions of IGRA, 25 

U.S.C. § 2710(d)(3)(C)(i), as an example of the types of gaming activity 

subject to regulation by Michigan through the tribal-state compact.  The 

Court held that the part of the tribe’s administrative actions that took place 

on its reservation did not fall within IGRA’s meaning of gaming activity 

such that Michigan could enjoin the tribe’s off-reservation gambling 

pursuant to IGRA as a violation of the tribal-state compact.  Id. at 2032-33.  

The Court’s examination of the term “gaming activity” in IGRA’s allowable 

compact-negotiation provisions was not necessary to the Court’s decision, 

and thus must be considered dicta.  The Court only considered the term 

“gaming activity”18 as used in 25 U.S.C. § 2710(d)(3)(C)(i) and considered 

it in terms of whether some tribal on-site administrative actions brought the 

tribe’s off-site gambling activity into the scope of class III gaming under the 

tribal-state compact and IGRA.  Id. at 2033.  

The Court did not discuss the concept relevant to this case, the 

“operation of gaming activity,” included in both 25 U.S.C. § 

2710(d)(3)(C)(vi) and (vii), but absent from subsection (i).  Appellants argue 

                                           
18 Title 25 U.S.C. § 2710(d)(3)(C) uses the term “gaming activity” and 

“such activity” interchangeably. 
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that the dicta from the Bay Mills decision regarding the definition of 

“gaming activity” should be expanded so that Bay Mills’ restrictive 

definition of “gaming activity” be read into subsections (vi) and (vii).  But 

Appellants’ argument ignores the context of gaming activity as used in 

IGRA with regard to permissible compact negotiation subjects.   

While Bay Mills did not address the definition of “operation of gaming 

activity” found in 25 U.S.C. § 2710(d)(3)(C) subsections (vi) and (vii), and 

there is limited case law construing the definition before Bay Mills, a recent 

district court decision has examined the scope of “operation of gaming 

activity” under subsections (vi) and (vii).  Flandreau Santee Sioux Tribe v. 

Gerlach, 2017 U.S. Dist. LEXIS 150037 (D. S.D. Sept. 15, 2017) 

(Flandreau).  Flandreau involved a tribe’s challenge to South Dakota’s 

imposition of state tax on certain tribal commercial activities.  The tribe 

contended that the commercial activities fell under the catchall provision of 

subsection (vii) as “directly related to the operation of gaming activities.”  

Id. at *4-6.  Therefore, the tribe argued, state taxes were impermissible 

because they should have been addressed through the compact.  Id. at *49.  

The disputed activities included the sale of alcohol and the operation of a 

hotel.  Id. at *3-4.  In addressing the definition of “operation of gaming 

activity,” Flandreau found that Bay Mills’ comment that “class III gaming 
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activity” meant “the gambling in the poker hall, not the proceedings of the 

off-site administrative authority,” did not answer the question presented to 

the Flandreau court, which was “what is ‘directly related to the operation of 

gaming activity.’”  Flandreau, at *16.  

The court in Flandreau rejected South Dakota’s argument that Bay 

Mills’ restrictive definition of “gaming activity” in subsection (i) should be 

applied to the broader concept of “the operation of gaming activity” in 

subsections (vi) and (vii) of 25 U.S.C. § 2710(d)(3)(C).  The Flandreau 

court discussed that application of the Bay Mills’ definition of gaming 

activity to subsections (vi) and (vii) would render § 2710(d)(3)(C)(vii) 

“superfluous” because “subsection (i) already provides a means by which 

states and tribes may negotiate regarding the application of civil laws and 

regulations ‘that are directly related to, and necessary for, the licensing and 

regulation of such activity.’  25 U.S.C. § 2710(d)(3)(C)(i).”  Flandreau, at 

*16-17.  The court also noted that subsection (vi) allows the states and tribes 

to negotiate regarding “standards for the operation of such activity and 

maintenance of the gaming facility, including licensing.  25 U.S.C. § 

2710(d)(3)(C)(vi).”  Id.  

The Flandreau court based its interpretation of the definition of 

“operation of gaming activity” in 25 U.S.C. § 2710(d)(3)(C) on the Ninth 
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Circuit decisions in Coyote Valley and Rincon, and a district court decision 

in Big Lagoon Rancheria v. California, 759 F. Supp. 2d 1149 (N.D. Cal. 

2010), appealed on other grounds, 789 F.3d 947 (9th Cir. 2015) (en banc).  

Flandreau, at *23-27.  Coyote Valley and Rincon involved compacts that 

included tribal revenue-sharing provisions, Coyote Valley, 331 F.3d at 1115; 

Rincon, 602 F.3d at 1033, and a tribal-labor relations provision, Coyote 

Valley, 331 F.3d at 1115-16.  Big Lagoon involved environmental mitigation 

measures, which the district court found to be a permissible subject for a 

tribal-state compact pursuant to subsections (vi) and (vii).  759 F. Supp. 2d 

at 1161.  A duration provision is at least as closely related to the operation of 

gaming activity as would be the tribal revenue-sharing provisions, tribal-

labor relations provisions, and environmental mitigation measures that have 

already been held to be permissible subjects for negotiation under IGRA.  

These various compact provisions—all beyond mere rules for playing class 

III games—have been held to be within the scope of subsections (vi) and 

(vii).  A class III gaming compact’s duration is equally permissible under 

IGRA as a provision encompassed by 25 U.S.C. § 2710(d)(3)(C)’s purpose. 
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IV. IGRA’S PURPOSES ARE NOT THWARTED BY COMPACT 
DURATION PROVISIONS 

Appellants contend that the duration provision has the effect of 

preventing them from obtaining financing, thus impacting their ability to 

construct new or expanded gaming operations, which in turn impacts their 

ability to generate the revenues necessary to provide tribal government 

programs and services for their members.19  Opening Br., pp. 17-18, 56-58.  

They contend that these alleged effects frustrate and conflict with IGRA’s 

purposes.  Id. 

That Congress passed IGRA to improve tribes’ economic development 

opportunities is not in dispute.  IGRA’s express purpose is to provide a 

statutory basis for the operation of gaming “as a means of promoting” tribal 

economic development, self-sufficiency, and strong tribal governments, to 

shield tribal gaming from corrupting influences, and to protect tribal gaming 

“as a means of generating” tribal revenue.  25 U.S.C. § 2702.  But nothing in 

IGRA or its legislative history demonstrates that Congress intended IGRA to 

                                           
19 In the district court, the Tribes relied primarily on declarations to 

substantiate their respective difficulties in obtaining financing and establish 
other matters unique to each tribe.  The State disputed and objected to much 
of this evidence.  ER 18-57, SER 1-18.  The district court did not rely on any 
disputed facts in reaching its decision, finding those facts to be immaterial to 
its disposition of the cross-motions, and it overruled the parties’ objections 
to evidence upon which it did rely.  ER 3-4.   
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ensure that tribes could generate necessary levels of revenue from gaming or 

gain access to sufficient funding to develop desired gaming operations, 

related hotel and recreational facilities, and the like. 

Many factors affect whether a tribal operation is financially successful, 

including the location of a tribe’s gaming-eligible lands, competition from 

other tribal and non-tribal gaming, and the state of the economy.  Indeed, 

obstacles to the development of gaming operations faced by some tribes was 

the reason the 1999 Compact included a provision for sharing gaming 

revenue with small-gaming and non-gaming tribes to help fund tribal 

government services and programs.  See Coyote Valley, 331 F.3d at 1111 

(revenue sharing advances IGRA’s purposes by creating a mechanism for all 

California tribes to benefit from gaming, “not just those fortunate enough to 

have land located in populous or accessible areas”) (citing Kevin K. 

Washburn, Recurring Problems in Indian Gaming, 1 Wyo. L. Rev. 427, 435 

(2001) (“Not surprisingly, the most successful gaming operations are located 

in close proximity to large urban areas.  A handful of tribes blessed by 

geography and demographics have been fabulously successful. The poorest 

of tribes have remained the poorest communities in the United States.”)). 

Even if the duration clause has had an impact on the Tribes’ recent 

attempts to obtain major financing to expand their gaming operations and 
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other commercial enterprises in order to generate additional revenue, that 

effect would not frustrate any stated goal of IGRA.  Other factors are likely 

to have influenced the availability of financing (e.g., geographic location and 

scope and cost of the proposed projects).  While IGRA established a 

statutory basis for the operation of gaming, it did not endeavor to insulate 

tribes from market forces or to remove all barriers to tribal gaming 

operations generating sufficient revenues to meet tribal needs.20   

Appellants have benefitted from IGRA as Congress intended.  Both 

entered into class III gaming compacts, obtained financing during the term 

of the 1999 Compact, opened class III casinos, and continue to operate those 

facilities many years after entering into the Compact.  This is a result IGRA 

intended. 

V. THE AGENCY CHARGED WITH ADMINISTERING IGRA 
CONSTRUES IT AS AUTHORIZING COMPACT DURATION 
PROVISIONS AND ITS INTERPRETATION SHOULD BE ACCORDED 
DEFERENCE UNDER CHEVRON AND SKIDMORE 

If this Court deems the plain language of IGRA, its legislative history, 

and the case law interpreting the pertinent provisions to be insufficient in 

                                           
20 California has recently negotiated compacts that include provisions 

affording tribes flexibility and meaningful access to evolving capital 
markets.  This further undermines the Tribes’ argument that a perpetual 
compact is the sole solution to their funding issues.  SER 244-277. 
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resolving this matter, and concludes that IGRA is ambiguous with respect to 

compact duration as a permissible subject for negotiation, the next step in 

the analysis is to look to the enforcing agency’s application and construction 

for further elucidation.  Chevron, 467 U.S. 842-44. 

A. Chevron Deference 

As noted supra in Section I.B.2, a court gives considerable deference to 

an enforcing agency’s considered judgment.  Chevron, 467 U.S. at 844 

(considerable weight is accorded to an executive department’s construction 

of a statutory scheme it is entrusted to administer).  A federal agency’s 

administrative implementation of a federal statutory provision qualifies for 

considerable deference when (1) Congress delegated authority to the agency 

to make rules carrying the force of law; (2) the agency interpretation was 

promulgated in the exercise of that authority; and (3) delegation of such 

authority to the agency is shown.  Mead, 533 U.S. at 226-27 (2001). 

Under the authority vested in the Secretary as delegated by Congress 

through 5 U.S.C. § 301, and 25 U.S.C. §§ 2, 9, and 2710, which authority is 

delegated to the Assistant Secretary pursuant to Departmental Manual Part 

209,21 the BIA has promulgated procedures for states and Indian tribes to 

                                           
21 The Departmental Manual Part 209 may be linked to from 

https://www.doi.gov/ost/trust_documents/Secretarial-Orders-Departmental-
Manual (last visited Jan. 16, 2018).   
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follow when submitting class III gaming compacts and compact 

amendments to the Secretary.  See 25 C.F.R. §§ 293 & 293.1; ER 28; SER 

184-190.  Notice in the Federal Register announcing the final rule 

establishing the Part 293 procedures establishes that the BIA published 

notice of the proposed rule, provided for a public comment period, and 

discussed and responded to public comments before implementing the rule.  

See 73 Fed. Reg. 235, p. 74004 (Dec. 5, 2008), SER 184-190. 

The “Class III Tribal State Gaming Process” set forth in Part 293 is 

those procedures applicable to tribal-state gaming compacts submitted to the 

Secretary for approval under 25 U.S.C. § 2710(d)(8).  For purposes of Part 

293’s procedures governing the submission of class III gaming compacts, 25 

C.F.R. § 293.2(b)(3) defines the term “extensions” to mean “changes to the 

timeframe of the compacts or amendments.”  Additionally, 25 C.F.R. § 

293.5 explains that “approval of an extension [of a compact] is not required 

if the extension of the compact does not include any amendment to the terms 

of the compact.”  This interpretation of IGRA by the administering agency is 

entitled to considerable deference. 

The regulations applicable to Secretarial “procedures” require such 

procedures to include “the length of time the procedures will remain in 

effect.”  25 C.F.R. § 291.4(j)(18).  These regulations provide further support 
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for the position that duration provisions are authorized by IGRA.  It makes 

little sense to require a provision imposing a timeframe for the duration of 

Secretarial “procedures,” which are issued when a tribe and a state do not 

cooperatively enter into a compact, but to preclude a tribe and a state from 

agreeing to one through good-faith negotiations. 

Clearly, the references to “extensions” and “timeframes” for compacts 

and “length of time” for procedures to remain in effect in the administering 

agency’s implementing regulations reflect its judgment that IGRA permits 

tribes and states to negotiate for a timeframe to a compact, as a subject 

involving a standard for, and directly related to, the operation of gaming 

activities.  Under Chevron, the agency’s interpretation of IGRA in 

connection with the very provision that is the subject of this appeal should 

be afforded considerable deference. 

B. Skidmore Deference 

If this Court determines that IGRA’s implementing regulations are not 

entitled to Chevron deference, then the agency’s construction of IGRA as 

established by Part 293, its consistent and uniform practice of affirmatively 

approving class III gaming compacts with duration provisions (including the 
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1999 Compact),22 and its deeming approved other compacts with duration 

provisions, is entitled to traditional deference under Skidmore.  Skidmore 

holds that a federal agency administering its own statute merits deference 

where the agency has specialized experience, holds broader information that 

may be brought to bear on the question, and has shown consistency in its 

determinations.  Skidmore, 323 U.S. at 139-40; see also Mead, 533 U.S. at 

227-28, 234-35. 

Under 25 U.S.C. § 2710(d)(8)(A), the Secretary is authorized to 

affirmatively approve a submitted tribal-state class III gaming compact.  The 

Secretary is authorized to disapprove a submitted compact only if he or she 

determines that it violates IGRA, federal law, or the United States’ trust 

obligations to Indians.  25 U.S.C. § 2710(d)(8)(B).  If the Secretary does not 

approve or disapprove a submitted compact before the expiration of forty-

five days, it shall be considered to have been approved, and thus takes effect 

by operation of law, “but only to the extent the compact is consistent” with 

the provisions of IGRA.  25 U.S.C. § 2710(d)(8)(C). 

                                           
22 Arguably, the Assistant Secretary’s letters affirmatively approving 

the 1999 Compacts, ER 203-205, ER 270-272, are also entitled to Chevron 
deference because the approvals constitute the agency’s final, considered 
judgment that the 1999 Compact is consistent with IGRA.  See, e.g., 
Nationsbank of N.C., N.A. v. Variable Annuity Life Ins. Co., 513 U.S. 251, 
256-58 (1995) (according Chevron deference to approval letter from 
Comptroller of the Currency, who bore statutory responsibility for 
enforcement of the statute at issue). 
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The Assistant Secretary affirmatively approved the 1999 Compact 

containing a duration provision (ER 203-205, 270-272), and has consistently 

over time either affirmatively approved or considered to be approved 

compacts with duration provisions between California and other Indian 

tribes (ER 40), including numerous class III gaming compacts presented to 

the Secretary for approval since 2012.23  SER 20-124.  The Secretary and 

Assistant Secretary have also consistently approved or considered to be 

approved compacts between other states and tribes containing duration 

provisions.  ER 40, SER 126-175.  Furthermore, the agency construes IGRA 

to not require Secretarial review and approval at all when a submitted 

compact contains only a date extension to an existing compact, meaning that 

compact end dates are anticipated.  25 C.F.R. § 293.5.  This regulation 

would be unnecessary if class III compacts were required to be in perpetuity.  

The State’s review of all available tribal-state class III gaming compacts 

reviewed by the Secretary or Assistant Secretary since the passage of IGRA 

has revealed no occasion of agency disapproval of a compact because it 

                                           
23 The California Gambling Control Commission maintains on its 

website copies of all tribal-state compacts entered into between California 
and Indian tribes and in effect.  http://www.cgcc.ca.gov/?pageID=compacts 
(last visited January 15, 2018).   
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included a duration clause, and no expression of doubt about the lawfulness 

of a compact because it included a duration clause.24 

These numerous agency determinations constitute compelling evidence 

that the agency charged with implementing IGRA and having specialized 

expertise in the relevant area construes IGRA as authorizing negotiations 

over timeframes for the operation of class III gaming activities.  Its policies 

and standards are entitled to at least Skidmore deference. 

VI. THE INDIAN CANON OF STATUTORY CONSTRUCTION IS 
INAPPLICABLE UNDER THESE CIRCUMSTANCES 

Even if this Court were to reach the question of whether the Indian 

canon of statutory construction should be applied, it does not dictate the 

result Appellants would have this Court adopt.  Appellants argue that under 

the Indian canon of construction as stated in Montana v. Blackfeet Tribe of 

Indians, 471 U.S. 759, 766 (1985), any ambiguity in IGRA should be 

resolved in favor of the tribes.  Opening Br., p. 54.  The parties agree that 25 

U.S.C. § 2710(d)(3)(C) does not use the term “duration” or otherwise 

specifically refer to a synonymous term.  But Appellants have not identified 

                                           
24 The BIA maintains on its website copies of class III gaming 

compacts entered into between the several states and Indian tribes, along 
with associated Secretarial approval letters and Federal Register notices. 
https://www.bia.gov/WhoWeAre/AS-IA/OIG/Compacts/index.htm (last 
visited Jan. 16, 2018). 
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any ambiguities in 25 U.S.C. § 2710(d)(3)(C), and the Ninth Circuit has 

specifically held that 2710(d)(3)(C)(vii) is not ambiguous.  See Coyote 

Valley, 331 F.3d at 1111.  Moreover, even if IGRA were to be considered 

ambiguous on this point, the deference accorded administrative construction 

of a statute under Chevron trumps the Indian canon of construction.  The 

decision in Williams v. Babbitt, 115 F.3d 657 (9th Cir. 1997), explains the 

Ninth Circuit’s view on the question: 

We regard [the Indian canon] as a mere “guideline and 
not a substantive law.”  Shields v. United States, 698 F.2d 
987, 990 (9th Cir. 1983); see also Montana v. Blackfeet 
Tribe, 471 U.S. 759, 770, 85 L. Ed. 2d 753 (1985), 105 S. 
Ct. 2399 (White, J., dissenting) (“this rule is no more 
than a canon of construction”).  We have therefore held 
that the liberal construction rule must give way to agency 
interpretations that deserve Chevron deference because 
Chevron is a substantive rule of law.  See, e.g., Haynes v. 
United States, 891 F.2d 235, 239 (9th Cir. 1989); Shields, 
698 F.2d at 991. 

Id. at 663 n.5. 

Even if this Court were to consider its application here, the Indian 

canon requires a determination that all tribal interests are aligned and that 

the statutory construction is favorable to all Indians, not just to the tribe 

requesting the determination.  Rancheria v. Jewell, 776 F.3d 706, 713 (9th 

Cir. 2015).  Appellants argue that in all circumstances, application of the 

Indian canon would require this Court to interpret IGRA so that a duration 

provision should not be included in compacts because such a provision is 
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unfavorable to tribes.  Opening Br., p. 55.  But that is an incorrect analysis 

because there are many instances where the presence of duration provisions 

would be favorable to certain tribes. 

For example, the 1999 Compact limits Revenue Sharing Trust Fund 

monies made available to small-gaming and non-gaming tribes to help fund 

government services and programs to an amount of $1.1 million dollars per 

year.  1999 Compact, § 4.3.2.1.  If that provision were made perpetual, the 

payments through the Revenue Sharing Trust Fund would be capped in 

perpetuity even if gaming revenue increased dramatically, and as tribal 

communities, and thus their needs, grew.  In that circumstance, the 

consequence of eliminating duration provisions from California tribal-state 

compacts would clearly be detrimental to the small-gaming and non-gaming 

tribes. 

As another example, compacts typically require the consent of both the 

tribe and the state to modify the terms of the compact and, even then, such 

provisions are sometimes limited to specific subjects.  The 1999 Compact, 

for example, contains a modification provision that only applies to one 

subject: class III gaming other than those games authorized by the 1999 

Compact.  1999 Compact, § 12.0.  As a further example, the 1999 Compact 

limits the number of Gaming Devices (slot machines) that each 1999 
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Compact tribe may operate to 2,000.  1999 Compact § 4.3.2.2(a).  A 

perpetual 1999 Compact would limit the expansion of class III gaming by 

1999 Compact tribes to 2,000 slot machines, while California tribes with 

newer compacts not subject to the 2,000 limit may expand, and have 

expanded, their class III offerings. 

It is quite likely that tribes would need to renegotiate various compact 

matters for a variety of reasons, such as changes in economic circumstances 

affecting a tribe’s governmental funding needs, compact terms that are no 

longer favorable to a tribe because of other changed circumstances, compact 

terms limiting the number of devices when changed circumstances cause a 

tribe to want to negotiate for more devices, technological changes relating to 

operation and oversight that create a need for new compact terms, a change 

in public perception or societal acceptance of gaming, and many other 

possible reasons for new compact terms that result from changed 

circumstances.  The availability of new compact terms would be made more 

difficult with a compact subject to a perpetual term, and impossible with 

regard to subjects not covered by a modification provision.  In other words, a 

perpetual compact does not resolve the issues that would be faced by tribes 

with existing compacts that have limited modification provisions, like the 

1999 Compact.  With a duration provision, however, a tribe would be 
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guaranteed the IGRA protections found in 25 U.S.C. § 2710 regarding the 

negotiation of a new compact, including subjects not covered by 

modification provision(s) in existing compacts. 

Because the presence of duration provisions in compacts may be 

favorable to some tribes, the Indian canon cannot be applied to construe 

IGRA in a way that removes the possibility of duration provisions in all 

compacts, as Appellants would have it.  

VII. IN THE EVENT OF REVERSAL, THIS MATTER SHOULD BE 
REMANDED FOR A DETERMINATION OF THE APPROPRIATE 
REMEDY 

If this Court concludes that IGRA prohibits class III gaming compacts 

from including duration provisions, the matter must be remanded to the 

district court for it to determine whether the 1999 Compact is void in its 

entirety or, instead, whether the duration clause may be severed from the 

agreement.  See Endicott v. Rosenthal, 216 Cal. 721, 728 (1932) (quoting 

Pacific Wharf & Storage Co. v. Standard Am. Dredging Co., 184 Cal. 21, 24 

(1920) (“Whether a contract is entire or separable depends upon its language 

and subject matter, and this question is one of construction to be determined 

by the court according to the intention of the parties.”)); see also, Glob. 

Exec. Mgmt. Sols. v. IBM, 260 F. Supp. 3d 1345, 1374 (D. Or. 2017) 

(“Ordinarily, whether a term is material to a contract is a question of fact.”).  
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This would impact all tribes with 1999 Compacts and, potentially, could 

impact all class III gaming compacts in California. 

CONCLUSION 

For the reasons stated above, the State respectfully requests that this 

Court affirm the district court’s order granting summary judgment to the 

State.   
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ADDENDUM 

CHAPTER 29—INDIAN GAMING REGULATION 

Sec. 2710. Tribal gaming ordinances 

(a) Jurisdiction over class I and class II gaming activity 

(1) Class I gaming on Indian lands is within the exclusive jurisdiction 
of the Indian tribes and shall not be subject to the provisions of this chapter. 

(2) Any class II gaming on Indian lands shall continue to be within the 
jurisdiction of the Indian tribes, but shall be subject to the provisions of this 
chapter. 

(b) Regulation of class II gaming activity; net revenue allocation; audits; 
contracts 

(1) An Indian tribe may engage in, or license and regulate, class II 
gaming on Indian lands within such tribe's jurisdiction, if— 

(A) such Indian gaming is located within a State that permits 
such gaming for any purpose by any person, organization or entity 
(and such gaming is not otherwise specifically prohibited on Indian 
lands by Federal law), and 

(B) the governing body of the Indian tribe adopts an ordinance 
or resolution which is approved by the Chairman. 

A separate license issued by the Indian tribe shall be required for each place, 
facility, or location on Indian lands at which class II gaming is conducted. 

(2) The Chairman shall approve any tribal ordinance or resolution 
concerning the conduct, or regulation of class II gaming on the Indian lands 
within the tribe's jurisdiction if such ordinance or resolution provides that— 

(A) except as provided in paragraph (4), the Indian tribe will 
have the sole proprietary interest and responsibility for the conduct of 
any gaming activity; 

(B) net revenues from any tribal gaming are not to be used for 
purposes other than— 

(i) to fund tribal government operations or programs; 
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(ii) to provide for the general welfare of the Indian tribe 
and its members; 

(iii) to promote tribal economic development; 

(iv) to donate to charitable organizations; or 

(v) to help fund operations of local government agencies; 

(C) annual outside audits of the gaming, which may be 
encompassed within existing independent tribal audit systems, will be 
provided by the Indian tribe to the Commission; 

(D) all contracts for supplies, services, or concessions for a 
contract amount in excess of $25,000 annually (except contracts for 
professional legal or accounting services) relating to such gaming 
shall be subject to such independent audits; 

(E) the construction and maintenance of the gaming facility, 
and the operation of that gaming is conducted in a manner which 
adequately protects the environment and the public health and safety; 
and 

(F) there is an adequate system which— 

(i) ensures that background investigations are conducted 
on the primary management officials and key employees of the 
gaming enterprise and that oversight of such officials and their 
management is conducted on an ongoing basis; and 

(ii) includes— 

(I) tribal licenses for primary management officials 
and key employees of the gaming enterprise with prompt 
notification to the Commission of the issuance of such 
licenses; 

(II) a standard whereby any person whose prior 
activities, criminal record, if any, or reputation, habits 
and associations pose a threat to the public interest or to 
the effective regulation of gaming, or create or enhance 
the dangers of unsuitable, unfair, or illegal practices and 
methods and activities in the conduct of gaming shall not 
be eligible for employment; and 
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(III) notification by the Indian tribe to the 
Commission of the results of such background check 
before the issuance of any of such licenses. 

(3) Net revenues from any class II gaming activities conducted or 
licensed by any Indian tribe may be used to make per capita payments to 
members of the Indian tribe only if— 

(A) the Indian tribe has prepared a plan to allocate revenues to 
uses authorized by paragraph (2)(B); 

(B) the plan is approved by the Secretary as adequate, 
particularly with respect to uses described in clause (i) or (iii) of 
paragraph (2)(B); 

(C) the interests of minors and other legally incompetent 
persons who are entitled to receive any of the per capita payments are 
protected and preserved and the per capita payments are disbursed to 
the parents or legal guardian of such minors or legal incompetents in 
such amounts as may be necessary for the health, education, or 
welfare, of the minor or other legally incompetent person under a plan 
approved by the Secretary and the governing body of the Indian tribe; 
and 

(D) the per capita payments are subject to Federal taxation and 
tribes notify members of such tax liability when payments are made. 

(4)(A) A tribal ordinance or resolution may provide for the licensing 
or regulation of class II gaming activities owned by any person or entity 
other than the Indian tribe and conducted on Indian lands, only if the tribal 
licensing requirements include the requirements described in the subclauses 
of subparagraph (B)(i) and are at least as restrictive as those established by 
State law governing similar gaming within the jurisdiction of the State 
within which such Indian lands are located. No person or entity, other than 
the Indian tribe, shall be eligible to receive a tribal license to own a class II 
gaming activity conducted on Indian lands within the jurisdiction of the 
Indian tribe if such person or entity would not be eligible to receive a State 
license to conduct the same activity within the jurisdiction of the State. 

(B)(i) The provisions of subparagraph (A) of this paragraph and the 
provisions of subparagraphs (A) and (B) of paragraph (2) shall not bar the 
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continued operation of an individually owned class II gaming operation that 
was operating on September 1, 1986, if— 

(I) such gaming operation is licensed and regulated by an Indian 
tribe pursuant to an ordinance reviewed and approved by the 
Commission in accordance with section 2712 of this title, 

(II) income to the Indian tribe from such gaming is used only 
for the purposes described in paragraph (2)(B) of this subsection, 

(III) not less than 60 percent of the net revenues is income to 
the Indian tribe, and 

(IV) the owner of such gaming operation pays an appropriate 
assessment to the National Indian Gaming Commission under section 
2717(a)(1) of this title for regulation of such gaming. 

(ii) The exemption from the application of this subsection provided 
under this subparagraph may not be transferred to any person or entity and 
shall remain in effect only so long as the gaming activity remains within the 
same nature and scope as operated on October 17, 1988. 

(iii) Within sixty days of October 17, 1988, the Secretary shall prepare 
a list of each individually owned gaming operation to which clause (i) 
applies and shall publish such list in the Federal Register. 

(c) Issuance of gaming license; certificate of self-regulation 

(1) The Commission may consult with appropriate law enforcement 
officials concerning gaming licenses issued by an Indian tribe and shall have 
thirty days to notify the Indian tribe of any objections to issuance of such 
license. 

(2) If, after the issuance of a gaming license by an Indian tribe, 
reliable information is received from the Commission indicating that a 
primary management official or key employee does not meet the standard 
established under subsection (b)(2)(F)(ii)(II) of this section, the Indian tribe 
shall suspend such license and, after notice and hearing, may revoke such 
license. 

(3) Any Indian tribe which operates a class II gaming activity and 
which— 
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(A) has continuously conducted such activity for a period of not 
less than three years, including at least one year after October 17, 
1988; and 

(B) has otherwise complied with the provisions of this sectioni 
may petition the Commission for a certificate of self-regulation. 

(4) The Commission shall issue a certificate of self-regulation if it 
determines from available information, and after a hearing if requested by 
the tribe, that the tribe has— 

(A) conducted its gaming activity in a manner which— 

(i) has resulted in an effective and honest accounting of 
all revenues; 

(ii) has resulted in a reputation for safe, fair, and honest 
operation of the activity; and 

(iii) has been generally free of evidence of criminal or 
dishonest activity; 

(B) adopted and is implementing adequate systems for— 

(i) accounting for all revenues from the activity; 

(ii) investigation, licensing, and monitoring of all 
employees of the gaming activity; and 

(iii) investigation, enforcement and prosecution of 
violations of its gaming ordinance and regulations; and 

(C) conducted the operation on a fiscally and economically sound 
basis. 

(5) During any year in which a tribe has a certificate for self-regulation— 

(A) the tribe shall not be subject to the provisions of paragraphs (1), 
(2), (3), and (4) of section 2706(b) of this title; 

(B) the tribe shall continue to submit an annual independent audit as 
required by subsection (b)(2)(C) of this section and shall submit to the 
Commission a complete resume on all employees hired and licensed by the 
tribe subsequent to the issuance of a certificate of self-regulation; and 
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(C) the Commission may not assess a fee on such activity pursuant to 
section 2717 of this title in excess of one quarter of 1 per centum of the 
gross revenue. 

(6) The Commission may, for just cause and after an opportunity for a 
hearing, remove a certificate of self-regulation by majority vote of its 
members. 

(d) Class III gaming activities; authorization; revocation; Tribal-State 
compact 

(1) Class III gaming activities shall be lawful on Indian lands only if 
such activities are— 

(A) authorized by an ordinance or resolution that— 

(i) is adopted by the governing body of the Indian tribe 
having jurisdiction over such lands, 

(ii) meets the requirements of subsection (b) of this 
section, and 

(iii) is approved by the Chairman, 

(B) located in a State that permits such gaming for any purpose 
by any person, organization, or entity, and 

(C) conducted in conformance with a Tribal-State compact 
entered into by the Indian tribe and the State under paragraph (3) that 
is in effect. 

(2)(A) If any Indian tribe proposes to engage in, or to authorize any 
person or entity to engage in, a class III gaming activity on Indian lands of 
the Indian tribe, the governing body of the Indian tribe shall adopt and 
submit to the Chairman an ordinance or resolution that meets the 
requirements of subsection (b) of this section. 

(B) The Chairman shall approve any ordinance or resolution described 
in subparagraph (A), unless the Chairman specifically determines that— 

(i) the ordinance or resolution was not adopted in 
compliance with the governing documents of the Indian tribe, 
or 
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(ii) the tribal governing body was significantly and 
unduly influenced in the adoption of such ordinance or 
resolution by any person identified in section 2711(e)(1)(D) of 
this title. 

Upon the approval of such an ordinance or resolution, the Chairman shall 
publish in the Federal Register such ordinance or resolution and the order of 
approval. 

(C) Effective with the publication under subparagraph (B) of an 
ordinance or resolution adopted by the governing body of an Indian tribe 
that has been approved by the Chairman under subparagraph (B), class III 
gaming activity on the Indian lands of the Indian tribe shall be fully subject 
to the terms and conditions of the Tribal-State compact entered into under 
paragraph (3) by the Indian tribe that is in effect. 

(D)(i) The governing body of an Indian tribe, in its sole discretion and 
without the approval of the Chairman, may adopt an ordinance or resolution 
revoking any prior ordinance or resolution that authorized class III gaming 
on the Indian lands of the Indian tribe. Such revocation shall render class III 
gaming illegal on the Indian lands of such Indian tribe. 

(ii) The Indian tribe shall submit any revocation ordinance or 
resolution described in clause (i) to the Chairman. The Chairman shall 
publish such ordinance or resolution in the Federal Register and the 
revocation provided by such ordinance or resolution shall take effect on the 
date of such publication. 

(iii) Notwithstanding any other provision of this subsection— 

(I) any person or entity operating a class III gaming activity 
pursuant to this paragraph on the date on which an ordinance or 
resolution described in clause (i) that revokes authorization for such 
class III gaming activity is published in the Federal Register may, 
during the 1-year period beginning on the date on which such 
revocation ordinance or resolution is published under clause (ii), 
continue to operate such activity in conformance with the Tribal-State 
compact entered into under paragraph (3) that is in effect, and 

(II) any civil action that arises before, and any crime that is 
committed before, the close of such 1-year period shall not be affected 
by such revocation ordinance or resolution. 
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(3)(A) Any Indian tribe having jurisdiction over the Indian lands upon 
which a class III gaming activity is being conducted, or is to be conducted, 
shall request the State in which such lands are located to enter into 
negotiations for the purpose of entering into a Tribal-State compact 
governing the conduct of gaming activities. Upon receiving such a request, 
the State shall negotiate with the Indian tribe in good faith to enter into such 
a compact. 

(B) Any State and any Indian tribe may enter into a Tribal-State 
compact governing gaming activities on the Indian lands of the Indian tribe, 
but such compact shall take effect only when notice of approval by the 
Secretary of such compact has been published by the Secretary in the 
Federal Register. 

(C) Any Tribal-State compact negotiated under subparagraph (A) may 
include provisions relating to— 

(i) the application of the criminal and civil laws and regulations 
of the Indian tribe or the State that are directly related to, and 
necessary for, the licensing and regulation of such activity; 

(ii) the allocation of criminal and civil jurisdiction between the 
State and the Indian tribe necessary for the enforcement of such laws 
and regulations; 

(iii) the assessment by the State of such activities in such 
amounts as are necessary to defray the costs of regulating such 
activity; 

(iv) taxation by the Indian tribe of such activity in amounts 
comparable to amounts assessed by the State for comparable 
activities; 

(v) remedies for breach of contract; 

(vi) standards for the operation of such activity and 
maintenance of the gaming facility, including licensing; and 

(vii) any other subjects that are directly related to the operation 
of gaming activities. 

(4) Except for any assessments that may be agreed to under paragraph 
(3)(C)(iii) of this subsection, nothing in this section shall be interpreted as 
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conferring upon a State or any of its political subdivisions authority to 
impose any tax, fee, charge, or other assessment upon an Indian tribe or 
upon any other person or entity authorized by an Indian tribe to engage in a 
class III activity. No State may refuse to enter into the negotiations described 
in paragraph (3)(A) based upon the lack of authority in such State, or its 
political subdivisions, to impose such a tax, fee, charge, or other assessment. 

(5) Nothing in this subsection shall impair the right of an Indian tribe 
to regulate class III gaming on its Indian lands concurrently with the State, 
except to the extent that such regulation is inconsistent with, or less stringent 
than, the State laws and regulations made applicable by any Tribal-State 
compact entered into by the Indian tribe under paragraph (3) that is in effect. 

(6) The provisions of section 1175 of title 15 shall not apply to any 
gaming conducted under a Tribal-State compact that— 

(A) is entered into under paragraph (3) by a State in which 
gambling devices are legal, and 

(B) is in effect. 

(7)(A) The United States district courts shall have jurisdiction over— 

(i) any cause of action initiated by an Indian tribe arising from 
the failure of a State to enter into negotiations with the Indian tribe for 
the purpose of entering into a Tribal-State compact under paragraph 
(3) or to conduct such negotiations in good faith, 

(ii) any cause of action initiated by a State or Indian tribe to 
enjoin a class III gaming activity located on Indian lands and 
conducted in violation of any Tribal-State compact entered into under 
paragraph (3) that is in effect, and 

(iii) any cause of action initiated by the Secretary to enforce the 
procedures prescribed under subparagraph (B)(vii). 

(B)(i) An Indian tribe may initiate a cause of action described in 
subparagraph (A)(i) only after the close of the 180-day period beginning on 
the date on which the Indian tribe requested the State to enter into 
negotiations under paragraph (3)(A). 

(ii) In any action described in subparagraph (A)(i), upon the 
introduction of evidence by an Indian tribe that— 
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(I) a Tribal-State compact has not been entered into under 
paragraph (3), and 

(II) the State did not respond to the request of the Indian tribe to 
negotiate such a compact or did not respond to such request in good 
faith, 

the burden of proof shall be upon the State to prove that the State has 
negotiated with the Indian tribe in good faith to conclude a Tribal-State 
compact governing the conduct of gaming activities. 

(iii) If, in any action described in subparagraph (A)(i), the court 
finds that the State has failed to negotiate in good faith with the Indian 
tribe to conclude a Tribal-State compact governing the conduct of 
gaming activities, the court shall order the State and the Indian Tribeii 
to conclude such a compact within a 60-day period. In determining in 
such an action whether a State has negotiated in good faith, the 
court— 

(I) may take into account the public interest, public safety, 
criminality, financial integrity, and adverse economic impacts on 
existing gaming activities, and 

(II) shall consider any demand by the State for direct taxation of 
the Indian tribe or of any Indian lands as evidence that the State has 
not negotiated in good faith. 

(iv) If a State and an Indian tribe fail to conclude a Tribal-State 
compact governing the conduct of gaming activities on the Indian 
lands subject to the jurisdiction of such Indian tribe within the 60-day 
period provided in the order of a court issued under clause (iii), the 
Indian tribe and the State shall each submit to a mediator appointed by 
the court a proposed compact that represents their last best offer for a 
compact. The mediator shall select from the two proposed compacts 
the one which best comports with the terms of this chapter and any 
other applicable Federal law and with the findings and order of the 
court. 

(v) The mediator appointed by the court under clause (iv) shall submit 
to the State and the Indian tribe the compact selected by the mediator under 
clause (iv). 
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(vi) If a State consents to a proposed compact during the 60-day 
period beginning on the date on which the proposed compact is 
submitted by the mediator to the State under clause (v), the proposed 
compact shall be treated as a Tribal-State compact entered into under 
paragraph (3). 

(vii) If the State does not consent during the 60-day period 
described in clause (vi) to a proposed compact submitted by a 
mediator under clause (v), the mediator shall notify the Secretary and 
the Secretary shall prescribe, in consultation with the Indian tribe, 
procedures— 

(I) which are consistent with the proposed compact 
selected by the mediator under clause (iv), the provisions of this 
chapter, and the relevant provisions of the laws of the State, and 

(II) under which class III gaming may be conducted on 
the Indian lands over which the Indian tribe has jurisdiction. 

(8)(A) The Secretary is authorized to approve any Tribal-State 
compact entered into between an Indian tribe and a State governing gaming 
on Indian lands of such Indian tribe. 

(B) The Secretary may disapprove a compact described in 
subparagraph (A) only if such compact violates— 

(i) any provision of this chapter, 

(ii) any other provision of Federal law that does not relate to 
jurisdiction over gaming on Indian lands, or 

(iii) the trust obligations of the United States to Indians. 

(C) If the Secretary does not approve or disapprove a compact 
described in subparagraph (A) before the date that is 45 days after the date 
on which the compact is submitted to the Secretary for approval, the 
compact shall be considered to have been approved by the Secretary, but 
only to the extent the compact is consistent with the provisions of this 
chapter. 

(D) The Secretary shall publish in the Federal Register notice of any 
Tribal-State compact that is approved, or considered to have been approved, 
under this paragraph. 
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(9) An Indian tribe may enter into a management contract for the 
operation of a class III gaming activity if such contract has been submitted 
to, and approved by, the Chairman. The Chairman's review and approval of 
such contract shall be governed by the provisions of subsections (b), (c), (d), 
(f), (g), and (h) of section 2711 of this title. 

(e) Approval of ordinances 

For purposes of this section, by not later than the date that is 90 days 
after the date on which any tribal gaming ordinance or resolution is 
submitted to the Chairman, the Chairman shall approve such ordinance or 
resolution if it meets the requirements of this section. Any such ordinance or 
resolution not acted upon at the end of that 90-day period shall be considered 
to have been approved by the Chairman, but only to the extent such 
ordinance or resolution is consistent with the provisions of this chapter. 

(Pub. L. 100–497, §11, Oct. 17, 1988, 102 Stat. 2472.) 

 
 
 

i So in original.  Probably should be followed by a comma. 
ii So in original.  Probably should not be capitalized. 
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