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INTRODUCTION 

 The 1,300 feet of natural gas pipeline at issue in this lawsuit have run under Kiowa 

Allotment 84 for more approximately thirty seven years.  Enable respectfully requests 

this pipe be allowed to remain in place a short time longer to ensure Enable is not 

deprived of its Constitutional right to seek meaningful appellate review of this Court’s 

Injunction Order.  Plaintiffs have failed to provide the Court with a persuasive reason this 

request should not be granted. 

 Plaintiffs say they would be irreparably harmed if a stay were granted.  More 

specifically, Plaintiffs say no amount of money could compensate them for the damages 

they would suffer were Enable permitted to leave the 1,300 feet of pipe under Kiowa 

Allotment 84 pending the exhaustion of its appellate rights.  Yet Plaintiffs did not seek to 

eject Enable from Kiowa Allotment 84 during the approximately five years between the 

time the BIA reversed its approval of Enable’s renewal application and the filing of this 

lawsuit.1  And beyond Plaintiffs sustained acquiescence, in 2006 Enable paid Plaintiffs 

interim trespass damages of $1,098.35 assessed by the BIA.  Plaintiffs’ acceptance of this 

compensation and delay in filing suit is inconsistent with the argument that a stay will 

cause irreparable harm. 

 In the end, Plaintiffs will not suffer irreparable harm if a stay is granted.  Any 

alleged harms Plaintiffs might be found to suffer can be compensated with money 

damages.  The same cannot, however, be said for Enable.  If a stay is not granted, Enable 

                                                 
1 Moreover, no action was taken to eject Enable between the time the initial twenty year 

easement expired in 2000 and the submission of Enable’s renewal application in 2002. 
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will lose its Constitutional right to seek meaningful appellate review of the Court’s 

Injunction Order.  This should not be permitted.  Enable’s Motion should be granted. 

ARGUMENT & AUTHORITIES 

I. The Court’s Injunction Provided Enable Six Months to Cease Using 
and Remove the Pipeline at Issue 

 
Plaintiffs say that pursuant to the Court’s Injunction Order, “Enable [wa]s 

immediately enjoined from using the pipeline under Plaintiffs’ Property” and “given six 

months to remove that pipeline.”  See Response [Dkt. No. 73] at 9 (bold in original, 

underline added).  Enable respectfully submits this is not what the Order required.   

To begin, the Order does not state Enable must “immediately” cease using the 

1,300 feet of pipe in question.  See [Dkt. No. 56] at 10.  Rather, the Order uses the 

conjunctive “and” to require Enable cease using and remove the pipe within six months.  

See id.  

Moreover, any reading of the Order that would require “immediate” action on the 

part of Enable would lead to an impermissibly absurd result.  Cf. Stanolind Oil & Gas 

Co. v. Jones, 34 F. Supp. 965, 966 (W.D. Okla. 1940) (explaining that “[a] literal reading 

of [a statute] which would lead to absurd results is to be avoided when the[ statute] can 

be given a reasonable application consistent with [its] words and . . . purpose”).  Given 

that Enable could not know the precise moment at which the Court would rule on 

Plaintiffs’ request for injunctive relief, it would have been impossible for the company to 

take “immediate” action upon the entry of the Court’s Order.  Consistent with this reality, 

the law holds that “[w]here [an] injunction is one that require[s] defendants to do 
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affirmative acts, defendants must have reasonable knowledge, opportunity, time and 

ability to comply with the Order.”  Tech. Mgmt. Assocs., Inc. v. Seco Elec. Co., 793 F.2d 

1293 (6th Cir. 1986).   

 In this case, the reasonable period of time Enable was given to comply with the 

Court’s directive was, as stated in the Court’s Order, six months.  Enable respectfully 

suggests Plaintiffs know this is true – i.e., that Plaintiffs know Enable had to be and was 

given time to comply with the Court’s Order – and are seeking an unjustified litigation 

advantage by disingenuously arguing Enable contemptuously defied a Court mandate that 

action be taken “immediately.”  There are no contempt issues here.  

II. A Stay of the Court’s Injunction Order is Warranted 
 

A. Enable Will Suffer Irreparable Harm in the Absence of a Stay 
 

 Plaintiffs say “Enable relies entirely on alleged economic harm and does not 

demonstrate that it will suffer any irreparable harm absent a stay.”  See Response [Dkt. 

No. 73] at 11.  This is incorrect.  Enable has demonstrated that in the event a stay is not 

entered, it will suffer irreparable harms both financial and Constitutional in nature.  

 To begin, Enable has shown it would likely suffer irreparable financial harm if a 

stay is not granted.  In the absence of a stay, Enable would be forced to incur substantial 

costs removing and rerouting its pipe around Kiowa Allotment 84 and/or making 

operational changes.  Plaintiffs have offered no proof of their ability to reimburse Enable 

for these costs were an appellate court to later determine this was not necessary.  And if 

these costs were not reimbursed, Enable would be irreparably harmed financially.  This is 

not, however, the main thrust of Enable’s argument.  
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 Ultimately, Enable is concerned that if a stay is not granted, the company’s 

Constitutional right to seek meaningful appellate review of this Court’s Injunction Order 

will be irretrievably lost.  Absent a stay, Enable will be required to incur the cost to 

remove its pipe before the Tenth Circuit rules.  If Enable were to prevail on appeal, the 

company then would have to spend similar (or larger) sums of money to put its pipe back 

under Kiowa Allotment 84 if it chose to do so.  This would not, however, make economic 

sense and thus, once the pipe is removed, Enable’s request for appellate relief is 

effectively moot.  This should not be permitted because Enable has a “Constitution[al 

right] . . . to have [its] case[] independently reviewed by an appellate tribunal . . . before 

[this Court’s Order] becomes irrevocable.”  Providence Journal v. Fed. Bureau of 

Investigation, 595 F.2d 889, 890 (1st Cir. 1979). 

 In responding to this argument, Plaintiffs first cite to Staley v. Harris County, 

Texas, 332 F. Supp. 2d 1041 (S.D. Tex. 2004), a case which is very distinguishable.  The 

defendant in Staley was a county government that had been ordered to remove a bible 

from a public monument.  See id. at 1043.  The county asked the district court to stay its 

order requiring removal of the bible pending appeal, arguing that “removal of the Bible 

from the . . . monument might moot its appeal.”  Id.  The district court denied this 

request, noting that “if the County succeed[ed] in its appeal, the status quo ante c[ould] 

be reestablished by ordering that the Bible be returned to the monument.”  Id. 

 Like the county in Staley, if Enable were to succeed on its appeal, it too could 

return to the status quo ante by placing its pipe back under Kiowa Allotment 84.  In 
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deciding whether to do so, however, Enable would face economic considerations that 

were not present in Staley.  This differentiates this case from Staley. 

 The county in Staley obviously believed it derived a “benefit” from having the 

bible on public display.  And the county could not re-create that “benefit” while at the 

same time complying with the court’s order to remove the bible from the public forum  -- 

i.e., the only way the county could experience the “benefit” it desired was to have the 

bible on public display, which the court forbid.  As a result, if the Fifth Circuit were to 

have reversed the district court’s order in Staley, the county would have had a strong 

incentive to put the bible back at the monument – again, public display of the bible was 

the only way for the county to experience the “benefit” it sought.  Enable is in a much 

different position than the county. 

 If Enable is required to remove its pipe from Kiowa Allotment 84, reasonable 

commercial practices dictate that Enable take steps to acquire easements and reroute its 

line around this property or change its operations, thereby recreating the benefit Enable 

enjoyed by having the pipe under the property.  Once money is spent to recreate this 

beneficial situation, there would be little economic incentive to restore the status quo 

ante, though of course, it would technically be possible to do so.   

 This also differentiates this case from the list of cases cited on page 15 of 

Plaintiffs’ Response. These cases discuss the concept of irreparable financial harm parties 

have claimed they would suffer if they were required to comply with injunction orders, 

including the costs of recalls and lost product sales.  In these decisions, courts have 
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considered the overall economic impact of these costs on the parties seeking relief and 

determined these impacts were not sufficiently material to warrant stays. 

 Again, though, Enable is not focused on the financial harms it will suffer if a stay 

is not granted.  Rather, Enable discusses the costs of removing and relocating its pipe to 

show that if a stay is not granted, Enable will be irreparably harmed by the loss of its 

Constitutional right to seek meaningful appellate review of this Court’s Injunction Order.  

Where the economics of the situation demonstrate appellate rights will be lost, irreparable 

harm is routinely found as it should be here.  See, e.g., Providence, 595 F.2d at 890 

(“Appellants’ right of appeal [would] become moot unless the stay is continued pending 

determination of the appeals.  . . . [given that o]nce the documents are surrendered 

pursuant to the lower court’s order, confidentiality will be lost for all time [and t]he status 

quo could never be restored”); Isaly Co. v. Kraft, Inc., 622 F. Supp. 62, 63 (M.D. Fla. 

1985) (granting defendant’s motion for stay of injunction pending appeal because denial 

would force defendant to “incur substantial costs” changing its packaging design and 

advertising, after which defendant “would find little or no value” reverting to original 

package design even if it prevailed on appeal, thus mooting appeal “for all practical and 

economic purposes”). 

B. Consideration of the Harm to Plaintiffs and Non-Parties Also 
Counsel for the Issuance of a Stay 

 
 Plaintiffs say that if a stay is granted, they and the Kiowa Tribe (which is not a 

party to this lawsuit) will suffer irreparable harm.  More specifically, Plaintiffs contend 

“it is well recognized that every day a trespass continues, the rightful property owners 
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suffer irreparable harm to their fundamental rights.”  See Response [Dkt. No. 73] at 19 

(citations omitted).  Once more, Plaintiffs miss the point. 

 On appeal, Enable will ask the Tenth Circuit to conclude fundamental property 

rights have not been violated and that Enable should not be ordered to remove its pipe 

from Kiowa Allotment 84.  If the Tenth Circuit disagrees with this proposition, Enable 

will, of course, comply with this Court’s Order and remove its pipe and can pay whatever 

damages are properly determined to have been suffered during any period in which a 

trespass is determined to have occurred. The payment of such damages would, under 

applicable law, fully compensate Plaintiffs for any harm they might suffer during the 

pendency of a stay. 

 In the end, the problem with Plaintiffs’ position is that were it accepted, there 

would be no circumstance in which an injunction in a trespass case could ever be stayed 

pending appeal.  According to Plaintiffs, the harms suffered as a result of an alleged 

trespass are of such a nature that they cannot be remedied by money damages.  

Consequently, Plaintiffs argue once a trespass is found and an injunction is entered, there 

can be no stay pending appeal from the injunction because in any and all circumstances, 

the landowners would be irreparably harmed during a stay.  This is not a correct 

statement of the application of the law. 

 As discussed supra, it is inconsistent with the past for Plaintiffs to suggest they 

have been and continue to be irreparably harmed by each and every moment Enable’s 

1,300 feet of pipe have remained under Kiowa Allotment 84 without an easement.  

Plaintiffs took no steps to have the pipeline removed between 2000 and 2002 and waited 
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over five (5) years from the date the BIA reversed its approval of Enable’s renewal 

application to file this lawsuit, repeatedly arguing the alleged trespass began in 2000.  In 

light of this history, Plaintiffs cannot credibly contend they would be irreparably harmed 

by a stay. Any harms Plaintiffs can show they have suffered can be compensated by 

money damages. 

 Finally, Plaintiffs seek to make light of the fact that if a stay is not granted 

Enable’s pipeline system would likely need to be operated in a sub-optimal manner.  As 

Enable explained in its opening brief, this sub-optimal condition is likely to have some 

effect on the manner in which natural gas is delivered by Line 25.  See Motion [Dkt. No. 

72] at 22.  Plaintiffs suggest that Enable is concerned that this effect “might have an 

impact on Enable’s bottom line.”  See Response [Dkt. No. 73] at 16 (emphasis omitted).  

This is not, however, Enable’s concern.  Rather, Enable is concerned that sub-optimal 

operations could affect the customers served by Line 25, which include a power plant.2  

Enable respectfully posits there is no reason to risk this outcome, particularly where a 

stay will not, for the reasons discussed above, irreparably harm Plaintiffs or the Kiowa 

Tribe. 

C. Given the Irreparable Harm Enable Will Suffer Absent a Stay, 
Enable’s Likelihood of Success on Appeal Plays a Diminished 
Role in the Court’s Consideration of the Instant Motion 

 
 As Enable noted in its opening brief, “where the moving party has established that 

the three ‘harm’ factors tip decidedly in its favor, the ‘probability of success’ requirement 

                                                 
2 Enable has never taken the position that the power plant would be without a supply of 

natural gas, just that the flow could be affected by changes necessitated by removal of the 
pipeline from Kiowa Allotment 84. 

Case 5:15-cv-01262-M   Document 74   Filed 08/16/17   Page 9 of 13



 [9] 

is somewhat relaxed.”  F.T.C. v. Mainstream Mktg. Servs., Inc., 345 F.3d 850, 852 (10th 

Cir. 2003) (citing Prairie Band of Potawatomi Indians v. Pierce, 253 F.3d 1234, 1246 

(10th Cir. 2001)).  This well established tenet of law is particularly applicable here given 

the irreparable harm Enable would suffer were the Court not to grant a stay.  

 Plaintiffs want to make much of the merits of Enable’s current appeal and/or 

appeals from future rulings of this Court.  In the end, appellate courts will determine the 

strength of these arguments.  Regardless of which party prevails on these appeals, 

however, the most important point is that the Constitution affords Enable the right to seek 

full appellate review.  

 Enable’s Constitutional right to seek an appeal is bounded only by the possibility 

that Enable’s exercise of that right would irreparably harm Plaintiffs or non-parties.  

Because there is no risk of such irreparable harm by the issuance of a stay, one should be 

granted.  In short, Enable should not lose its Constitutional right to an appeal.  

III. Enable Should Not be Required to Post a Bond 

 It is well established that a “bond requirement may be waived if the [moving 

party] demonstrates a present financial ability to respond to the judgment that is likely to 

continue . . . .”  Sierra Club v. El Paso Gold Mines, Inc., No. CIV.A.01 PC 2163 OES, 

2003 WL 25265871, at *8 (D. Colo. Apr. 21, 2003) (collecting cases).  And Plaintiffs 

concede Enable has the financial wherewithal to comply with the Court’s Injunction 

Order, contending that “the approximate cost of construction of the proposed rerouted 

pipeline and the decommissioning of the existing pipeline is negligible compared to the 

billions of dollars in revenue Enable brings in every year.”  See Response [Dkt. No. 73] 
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at 24 (internal quotation marks omitted).  Nevertheless, Plaintiffs ask the Court to require 

Enable to post a bond designed to ensure this work can and will occur following a stay.  

There is no reason for this, other than that it is part and parcel of Plaintiffs’ persistent 

litigation rhetoric and tactics, which this Court should not countenance.    

 Plaintiffs suggest that because it has allegedly had a “prolonged reluctance to 

remove the pipeline,” Enable might defiantly refuse to comply with the Court’s 

Injunction Order following a stay.  See id.  There is no basis for this sort of rhetoric, and 

Enable assures the Court this would not occur.  Enable will timely comply with any 

directive of this Court. 

 Plaintiffs also suggest the 1,300 feet of pipe under Kiowa Allotment 84 might be 

sold during a stay and that Plaintiffs would have no assurance that the new owners could 

or would comply with the Court’s Injunction Order following stay.  This, too, is a red 

herring.  It is illogical to think that Enable would seek to sell the 1,300 feet of pipe under 

scrutiny here while the uncertainty of this litigation is pending.  Nevertheless, in the 

unlikely event a sale were to occur, Enable would take appropriate steps to ensure 

compliance with the Court’s Order would be timely accomplished. 

 In sum, it is clear Enable has the ability to comply with the Court’s Injunction 

Order following any stay.  And Enable has no intention of flaunting the Order.  There is, 

in short, no reason for Enable to be required to post a bond. 

CONCLUSION 

 For the reasons set forth above and in its opening brief, Enable respectfully 

requests the Court grant its Motion. 
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