
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NORTH DAKOTA 

NORTHWESTERN DIVISION 
 

 )  
Kodiak Oil & Gas (USA) Inc.,  
 

Plaintiff,  
vs. 
 
Jolene Burr, Ted Lone Fight, Georgianna  
Danks, Edward S. Danks, and Judge 
Mary Seaworth, in her capacity as the 
Chief Judge of the Fort Berthold District 
Court,  
 

Defendants. 
 

) 
) 
) 
) 
)
) 
)
)
)
)
)
)
) 

 
 
 

Consolidate Lead Case No. 4:14-cv-085 
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JUDGE MARY SEAWORTH’S REPLY  
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EOG Resources, Inc.,   
 

Plaintiff,  
vs. 
 
Mary Seaworth in Her Capacity as 
Acting Chief Judge of the Three 
Affiliated Tribes District Court of the 
Forth Berthold Indian Reservation, 
Yvette Falcon, in her capacity As Court 
Clerk/Consultant of the Three Affiliated 
Tribes District Court of the Fort Berthold 
Indian Reservation, Jolene Burr, Ted  
Lone Fight, Georgianna Danks, and 
Edward S. Danks,  
 

Defendants. 
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) 
) 
) 
)
) 
)
)
)
)
) 
) 
) 
) 
) 
) 
) 
)
) 

 
 
 

Case No. 4:14-cv-087 
 

 
 
 

 
 
 

 

In support of her Renewed Motion to Dismiss, Defendant Judge Mary Seaworth (“Judge 

Seaworth”), by and through Fredericks Peebles & Morgan LLP, asserts as follows: 
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  As Defendant Judge Seaworth made clear in her Memorandum in Support of Renewed 

Motion to Dismiss, Doc. 45, the Federal Court plainly lacks jurisdiction over this matter for three 

simple reasons:  1) while Defendant Kodiak Oil & Gas (USA) Inc. (“Kodiak”) did challenge the 

Tribal Court complaint on its face as to Tribal Court jurisdiction and obtained a Tribal Appellate 

Court order on its facial challenge (an order which found that the Tribal Court did, in fact, have 

jurisdiction over the underlying contract claim based on the face of the complaint), Kodiak did not 

obtain any judgment regarding jurisdiction on the facts of the case; 2) Defendant Judge Seaworth 

is cloaked with the sovereign immunity of the Three Affiliated Tribes of the Fort Berthold Indian 

Reservation (“Tribe”) and such sovereign immunity has not been waived; and 3) Kodiak failed to 

join a necessary and indispensable party (the Tribe) and cannot do so because the Tribe, whose 

interests are intertwined with this litigation, is cloaked with sovereign immunity that has not been 

waived.  As shown below, Kodiak fails to overcome these defenses and Defendant Judge 

Seaworth’s motion to dismiss should be granted. 

I. KODIAK FAILED TO EXHAUST TRIBAL REMEDIES. 
 

In Judge Seaworth’s opening brief, she discussed that Kodiak had only brought, and lost, 

a “facial challenge” to the tribal court complaint.  The Tribal Court accepted as true the allegations 

in the complaint.  This Court therefore is required to do the same under the current posture.  That 

is, this Court is required to 1) apply the pre-exhaustion review standard: does the Tribal Court 

complaint contain a plausible claim of tribal jurisdiction, and 2) allow Kodiak and the Tribal Court 

plaintiffs their full and fair opportunity in the tribal forum to create the factual record. 

Kodiak does not provide a substantive argument to the contrary.  Instead it asserts that 

because it appealed from the denial of its facial challenge to the Tribal Court complaint, it has 

exhausted Tribal Court remedies.  Case law, and the functional purpose of the exhaustion rule, 
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discussed in detail in Judge Seaworth’s opening brief, are directly to the contrary.  Kodiak does 

not cite a single case supporting its argument because there is not a single case which is in support.   

Defendant Judge Seaworth does not contest Kodiak’s assertion that the Tribal Courts fully 

adjudicated its facial challenge to the underlying breach of contract complaint.  But this is not the 

end of the inquiry as to tribal exhaustion.  Unless and until Kodiak has presented a factual challenge 

and the Tribe’s Appellate Court has ruled on whether it has jurisdiction based upon the factual 

record created in the tribal court, tribal remedies have not been fully exhausted as required by the 

tribal exhaustion rule.   

The tribal exhaustion rule “provides that, absent exceptional circumstances, federal courts 

typically should abstain from hearing cases that challenge tribal court [jurisdiction] until tribal 

court remedies, including tribal appellate review, are exhausted.”  Crowe & Dunlevy, P.C. v. 

Stidham, 640 F.3d 1140, 1149 (10th Cir. 2011).  Out of respect for the Tribe’s Court, this federal 

Court is required to give the Tribal Court the opportunity to determine the facts and then “‘to 

explain to the parties the precise basis for accepting [or rejecting] jurisdiction.’”  Strate v. A-1 

Contractors, 520 U.S. 438, 450 (1997) (quoting Nat’l Farmers Union Ins. Cos. v. Crow Tribe of 

Indians, 471 U.S. 845, 857 (1985)) (emphasis added).  Because the precise factual basis for 

accepting or rejecting jurisdiction has not been developed by the Tribal Court, exhaustion has not 

been completed and the Tribal Court has no ability to explain that basis to the parties.   

The tribal exhaustion rule serves a number of purposes, including:  1) reinforcement of 

“Congress’s strong interest in promoting tribal sovereignty, including the development of tribal 

courts,” 2) assisting in “the orderly administration of justice in … federal court[s] … by allowing 

a full record to be developed in the Tribal Court before either the merits or any question concerning 

appropriate relief is addressed [in federal court],” and 3) providing the tribal court the “full 
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opportunity … to rectify any errors it may have made.” Nat’l Farmers Union, 471 U.S. at 856 

(emphasis added).  In this instance, the “full record” has not been developed in the Tribal Court, 

thus tribal remedies have not been exhausted.  The tribal exhaustion rule is based on “a policy of 

supporting tribal self-government and self-determination.  That policy favors a rule that will 

provide the forum whose jurisdiction is being challenged the first opportunity to evaluate the 

factual and legal bases for the challenge.”  Nat’l Farmers Union, 471 U.S. at 856.     

Kodiak next attempts to evade its duty to exhaust tribal court remedies by latching on to 

the fact that courts refer to exhaustion as a “prudential doctrine,” with Kodiak then arguing that 

gives this Court unfettered discretion to waive Kodiak’s duty to exhaust.  Again, all case law and 

the underlying purpose of the exhaustion doctrine (respect for tribal courts) is directly, and 

unequivocally, to the contrary.  While it is “prudential, rather than jurisdictional … [e]xhaustion 

is mandatory … when a case fits within the policy.”  Gaming World Int’l, Ltd. v. White Earth Band 

of Chippewa Indians, 317 F.3d 840, 849 (8th Cir. 2003) (citations omitted). 

Kodiak is correct when it states that “[t]ribal exhaustion is limited to the question of 

‘whether petitioners were required to exhaust their jurisdictional claims in Tribal Court before 

bringing them in Federal District Court.’”  Resp., Doc. 55 at 8, quoting Nevada v. Hicks, 533 U.S. 

353, 369 (2001) (emphasis added by Kodiak).  Jurisdictional claims, however, are not limited to 

the face of the complaint.  In this context, jurisdiction under Montana1 is determined based on two 

fact-based exceptions that require fact-intensive analysis.  However, the Tribal Court never had an 

opportunity to develop the facts necessary to apply the Montana exceptions, as Kodiak mounted 

only a facial challenge to the complaint in the Tribal Court.  Not only has the Tribal Court been 

                                                       
1 Mont. v. United States, 450 U.S. 544 (1981) (establishing two exceptions to the “general 
proposition that inherent sovereign powers of an Indian tribe do not extend to the activities of 
nonmembers of the tribe”). 
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deprived of its rightful opportunity to develop the necessary facts, but this Court cannot address 

jurisdiction under Montana without the Tribal Court having developed those facts.  Moreover, 

deprivation of the Tribal Court’s jurisdiction would fly in the face of the Montana holding and 

thwart Congressional policy of supporting tribal self-government.  As in Gaming World Int’l, Ltd. 

v. White Earth Band of Chippewa Indians, “[t]his policy would be undermined if [the non-Indian] 

were permitted to evade the jurisdiction of the [Tribe]…”  Gaming World, 317 F.3d at 850. 

Kodiak next returns to its frivolous argument that tribal exhaustion was never required, 

Pl.’s Resp. to Renewed Mot. to Dismiss by Def. Judge Mary Seaworth (“Resp.”), Doc. 55 at 8.  But 

in actuality binding Supreme Court and Eighth Circuit cases have required, time and again, the 

exhaustion of tribal remedies under these or substantially similar circumstances.  E.g., Iowa Mutual 

Ins. Co. v. LaPlante, 480 U.S. 9 (1987); Nat’l Farmers Union, 471 U.S. 845; Krempel v. Prairie 

Island Indian Cmty, 125 F.3d 621 (8th Cir. 1997).  See also Burlington N. RR Co. v. Crow Tribal 

Council, 940 F.2d 1239 (9th Cir. 1991). 

Kodiak claims that the “lack of Tribal Court jurisdiction is so plain that tribal exhaustion 

as to jurisdiction is unnecessary as it would serve no purpose other than delay.”  Resp., Doc. 55 at 

9.  In fact, it is plain that tribal exhaustion is the only means of developing the factual record 

necessary to make a Tribal Court jurisdiction determination pursuant to Montana, and the filing of 

this Federal Court case is only causing unnecessary delay.  A party need only show a “colorable 

question” of whether tribal court jurisdiction exists in order for the exhaustion requirement to 

apply, Stock West Corp. v. Taylor, 964 F.2d 912, 920-21 (9th Cir. 1992), which Defendant Judge 

Seaworth has clearly demonstrated.  See supra; Mot., Doc. 45 at 8. 10, 12-13.   

The United States Supreme Court has held that “interpretation of tribal laws is solely a 

matter within the jurisdiction of the Courts of that Nation.”  Talton v. Mayes, 163 U.S. 376, 385 
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(1896).  In this instance, tribal law is intertwined with the underlying breach of contract claim.  

Because the Tribe’s courts have sole jurisdiction to interpret the Tribe’s laws, jurisdiction plainly 

lies with the Tribal Court. 

Furthermore, the sole basis for Kodiak’s federal court jurisdiction argument is that there is, 

purportedly, some federal question that must be decided and that Kodiak erroneously asserts 

cannot be decided by the Tribal Court.  However, no federal question currently exists.  See 

Specially Appearing Def. Judge Mary Seaworth’s Mem. in Support of Renewed Mot. to Dismiss 

(“Mot.”), Doc. 45 at 7-8.  “[U]ntil the Tribal Court has fully and finally reviewed and ruled upon 

the jurisdiction question,” which necessitates a review of the facts relating to jurisdiction pursuant 

to the Montana test, no federal question can exist.  Id. at 8.  Kodiak alleges or implies that the only 

possible fact relevant to the Montana analysis is the ownership status of the land where flaring 

occurred, Resp., Doc. 55 at 11, but Kodiak itself raises the issue of whether Kodiak’s conduct 

involving gas flaring on the Fort Berthold Indian Reservation (“Reservation”) “implicates Tribal 

self-governance and internal relations or imperils the Tribe as a political entity…”  Resp., Doc. 55 

at 5.  There is no way to know whether such interests are implicated or imperiled without a factual 

review of the impacts of flaring on the Tribe and its members.  This is precisely the information 

that must first be developed in the Tribal Court. 

Until the Tribal Court has the opportunity to review the facts necessary to determine its 

jurisdiction under Montana, there can be no federal question regarding whether the Tribal Court 

exceeded the limits on its jurisdiction and no basis for federal court jurisdiction over this matter. 
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II. THE COURT LACKS SUBJECT MATTER JURISDICTION AS TO 
DEFENDANT JUDGE SEAWORTH AND THE THREE AFFILIATED TRIBES 
BECAUSE THEY ARE CLOAKED WITH SOVEREIGN IMMUNITY. 

 
Kodiak similarly has no response to Judge Seaworth’s specific sovereign immunity 

argument and, as with its other responses, Kodiak seeks to substitute a straw-man argument that it 

thinks it can defeat.  Judge Seaworth has confidence this Court will not fall for that standard 

attorney trick.  Kodiak focuses whether or not the Ex parte Young doctrine can be applied to tribal 

officials, but that is simply not the question.  The question here is whether it can be applied to 

Judge Seaworth.  As Ms. Seaworth showed, it cannot.  In order for Ex parte Young to apply against 

any official, that official must have responsibility for an ongoing violation of federal law.  Verizon 

Md. Inc. v. Pub. Serv. Comm’n of Md., 535 U.S. 635 (2002) (“a court need only conduct a 

‘straightforward inquiry into whether [the] complaint alleges an ongoing violation of federal law 

and seeks relief properly characterized as prospective.’” (quoting Idaho v. Coeur d'Alene Tribe of 

Idaho, 521 U. S. 261, 296 (1997)) (emphasis added).  While Verizon Md. Inc. dealt with state, 

rather than tribal, sovereign immunity, the principle is the same.  Unless the named official is 

responsible for the alleged ongoing violation of law, the named official remains within the 

protection of sovereign immunity.  This is basic, undisputable Ex parte Young jurisprudence.  In 

this instance, Kodiak fails to allege any misconduct by Defendant Judge Seaworth, let alone an 

ongoing violation of federal law.  Defendant Judge Seaworth has not even issued a substantive 

order in the underlying Tribal Court case.  Kodiak can point to no act committed by Defendant 

Judge Seaworth in violation of federal law, therefore the sovereign immunity imparted on her by 

the Tribe as a tribal official prevails and precludes Federal Court jurisdiction. 

 “As a matter of federal law, an Indian tribe is subject to suit only where Congress has 

authorized the suit or the tribe has waived its immunity.”  Kiowa Tribe v. Mfg. Technologies, 523 
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U.S. 751, 754 (1998).  For the reasons described above, the Ex parte Young doctrine does not 

permit Kodiak to circumvent the Tribe’s, or Defendant Judge Seaworth’s, sovereign immunity.  

Because Congress has not authorized the present suit and the Tribe has not waived its sovereign 

immunity (or that of its Judge), and because there is no ongoing violation of federal law to enable 

Kodiak to invoke Ex parte Young, the present suit is barred by tribal sovereign immunity. 

III. THIS CASE MUST BE DISMISSED WITH PREJUDICE BECAUSE 
PLAINTIFF HAS FAILED TO JOIN THE THREE AFFILIATED TRIBES, 
WHICH IS A NECESSARY AND INDISPENSABLE PARTY THAT CANNOT 
BE JOINED BECAUSE OF SOVEREIGN IMMUNITY. 

 
1. THE THREE AFFILIATED TRIBES IS A NECESSARY PARTY 

Because the underlying breach of contract dispute necessarily entails analysis and 

interpretation of the Tribe’s laws, the Tribe has a clear interest in this proceeding and is a necessary 

and indispensable party pursuant to Rule 19(a).  As Defendant Judge Seaworth pointed out in her 

Motion, the legal test here is whether the absent party “claims interest relating to the subject 

action.”  Mot., Doc. 45 at 18 (quoting Citizen Potawatomi Nation v. Norton, 248 F.3d 993, 998 

(10th Cir. 2001)) (emphasis added).  Here, as amply demonstrated by the fact that the Tribe 

adopted laws governing contract disputes as well as gas flaring (including a process that Kodiak 

should have respectfully followed regarding flaring exemptions2), the Tribe has an interest as the 

sovereign government that passed and enforces such laws.  Although the Tribal Resolution entitled 

Regulation of Flaring of Gas, Imposition of Tax, Payment of Royalties and Other Purposes is not 

being directly challenged by Defendants, the Tribe clearly has an interest.  The Tribe has also an 

                                                       
2 In her opening brief, Judge Seaworth discussed why Kodiak’s failure to seek a flaring exemption 
is fatal to its case.  Kodiak has no response to that argument either.  This is concerning to the Tribe, 
as it suggests to the Tribe that Kodiak is unnecessarily seeking to create an adversarial relationship 
with the Tribe, instead of working with the Tribe and within the Tribe’s laws.  It seeks to complain 
to this Court about economic risk based upon its alleged violation of the contracts at issue in the 
Tribal Court suit, but it is the party that, foolishly, created that risk for itself.    
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interest in the health and welfare of its members, the quality of the environment on the Reservation, 

and protection of its members from related harms which relevant tribal law is intended to protect.  

Furthermore, as asserted above, “interpretation of tribal laws is solely a matter within the 

jurisdiction of the Courts of that Nation.”  Talton, 163 U.S. at 385.  This in and of itself 

demonstrates a tribal interest.  The Tribe therefore meets the first factor for a necessary party 

pursuant to FRCP 19(a), as it claims interests relative to the underlying contract claim which 

requires interpretation of tribal law, and disposition of the action in the Tribe’s absence may impair 

or impede its ability to protect its interests. 

2. THE THREE AFFILIATED TRIBES ENJOY SOVEREIGN IMMUNITY AND 

CANNOT BE JOINED 
 

As a federally recognized Indian tribe, the Tribe is cloaked with sovereign immunity which 

precludes joinder of the Tribe in this lawsuit.  Because the Tribe is unable to be joined due to its 

sovereign immunity, the Court must determine whether the Tribe is indispensable pursuant to 

FRCP 19(b). 

3. THE THREE AFFILIATED TRIBES IS AN INDISPENSABLE PARTY 

Kodiak’s claim that the Tribe is not indispensable to this case rests solely on the principle 

that “a tribe is not necessary, required, or indispensable in an official-capacity suit against that 

tribe’s officer for prospective injunctive relief because … the interests of the officer mirror those 

of the tribe.”  Resp., Doc. 55 at 18.  Yet again in this argument, Kodiak is attempting to evade all 

of the “fighting issues:” a suit under Ex parte Young must be brought against the government 

officer who is alleged to be violating the federal law.3  Defendant Judge Seaworth, as the Chief 

                                                       
3 For good reason, Kodiak has not sought to amend to attempt to cure the defect: for the reasons 
discussed in the Judge Seaworth’s briefs on the motion to dismiss, Kodiak’s failure is not curable 
by amendment. 
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Judge of the Tribal Court, represents interests that are, in part, independent from those of the Tribe 

itself.  Here, the Tribal Court has been asked to adjudicate a claim that involves the interpretation 

of tribal law.  The interests of the Tribal Court and its judges in this case are upholding the law 

and the administration of justice, whether or not doing so is in the interest of the Tribe itself.  The 

interests of Defendant Judge Seaworth are therefore not wholly aligned with those of the Tribe, 

making the Tribe indispensable, and this case must be dismissed. 

CONCLUSION 

 Kodiak challenges the jurisdiction of the Tribal Court to adjudicate a breach of contract 

claim arising on the Reservation between a tribal member and a non-Indian.  Such claims plainly 

fall within the first Montana exception.  Had the factual record been developed as required in the 

Tribal Court, that record would show that the second Montana exception applies as well.  

Furthermore, adjudication of the breach of contract claim necessarily entails interpretation of tribal 

law.  This Court must dismiss the Complaint for failure to exhaust tribal remedies, because 

Defendant Judge Mary Seaworth is cloaked with sovereign immunity, and because the Tribe is a 

necessary and indispensable party that cannot be joined because it, too, is cloaked with sovereign 

immunity.   

 Respectfully submitted this 1st day of March, 2018. 

FREDERICKS PEEBLES & MORGAN LLP 
 
 
s/ Jeffrey S. Rasmussen  
Jeffrey S. Rasmussen 
1900 Plaza Drive 
Louisville, CO 80027 
Telephone:  (303) 673-9600 
Fax:  (303) 673-9155 
Email:  jrasmussen@ndnlaw.com 
 
Attorney for Judge Mary Seaworth 
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CERTIFICATE OF SERVICE 
 
I hereby certify that on the 1st day of March, 2018, I electronically filed the foregoing 

SPECIALLY APPEARING DEFENDANT JUDGE MARY SEAWORTH’S REPLY IN 

SUPPORT OF MOTION TO DISMISS, with the Clerk of the Court via the ECF filing system, 

which will send notification of such filing to all parties of record. 

 
 
      /s/ Sarah M. Harrington   
      Sarah M. Harrington, Legal Assistant 
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