
UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

JAMES V. NGUYEN,

Plaintiff,

v.

AMANDA G. GUSTAFSON; HENRY M.
BUFFALO, JR., in his official capacity as
Tribal Court Judge of the Shakopee
Mdewakanton Sioux Community Tribal
Court, of the Shakopee Mdewakanton
Sioux Community; THE SHAKOPEE
MDEWAKANTON SIOUX ,
COMMUNITY TRIBAL COURT

Case No. 0:18-cv-00522-SRN-KMM

NGUYEN'S MEMORANDUM OF LAW
IN SUPPORT OF MOTION FOR

PRELIMINARY INJUNCTION AND
EXPEDITED HEARING

Defendants.

INTRODUCTION

Pursuant to Rule 65 of the Federal Rules of Civil Procedure, Amanda G.

Gustafson ("Gustafson") should be enjoined from continuing to prosecute the case of In

Re the Marriage of Gustafson and Nguyen, Court File No. 867-17, in the Shakopee

Mdewakanton Sioux Community Tribal Court ("Tribal Court"), and Defendants Hon.

Henry M. Buffalo, Jr., Judge of the Tribal Court, and the Tribal Court, should be enjoined

from adjudicating that case, until this Court has ruled on Plaintiff James V. Nguyen's

("Nguyen") challenge of personal and subject matter jurisdiction of the Tribal Court.

Nguyen satisfies the requirements for preliminary injunctive relief. Nguyen has a

high likelihood of success on the merits of his claim. Gustafson has failed to proffer
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sufficient facts to meet her burden of showing either general or specific personal

jurisdiction. Additionally, a tribal court may not assert subject matter jurisdiction over

nonmember conduct that takes place outside of the boundaries of the tribe's reservation.

Hornell Brewing Co. a Rosebud Siou~c Tribal Ct., 133 F.3d 1087 (8th Cir. 1998). Further,

Nguyen is under the threat of irreparable harm if forced to complete discovery and

proceedings in a court system without jurisdiction. The irreparable harm facing Nguyen is

greater than any other injury on the other interested parties and the public's interest in

judicial economy favors intervention of this Court.

Accordingly, Nguyen's preliminary injunction and request for an expedited

hearing should be granted.

PROCEDURAL HISTORY

I. Recent Dissolution Actions Between Nguyen and Gustafson.

On June 28, 2017, Nguyen filed for dissolution against Gustafson in Superior

Court of California, County of Humboldt. Declaration of Jonathan D. Miller (hereinafter

"JDM Decl.,"), Ex. A. Nguyen also requested that an order be issued by the Court

regarding custody and visitation of the parties' minor child. On July 20, 2017, while the

California proceedings were pending, Gustafson filed for divorce in Tribal Court. JDM

Decl., Ex. B.

On July 27, 2017 and July 28, 2017, the parties appeared in front of the Superior

Court of California Court for an evidentiary hearing on the issue of custody and

visitation. On August 3, 2017, the California Court issued Findings and an Order

following the hearing. JDM Decl., Ex. C. The California Court stayed further action
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pending orders of the Shakopee Mdewakanton Sioux Community's Tribal Court or other

court with jurisdiction and declined jurisdiction over the parties' minor child. (emphasis

added). Notwithstanding the jurisdictional issues, the California Court ordered joint legal

and physical custody of the parties' minor child and outlined a physical custody schedule.

After the California matter concluded, on August 18, 2017, Nguyen promptly

served Gustafson for dissolution in Hennepin County District Court. JDM Decl., Ex. D.

On January 9, 2018, based on judicial expedience and comity, Hennepin County stayed

Nguyen's action for dissolution pending the dissolution and custody proceedings in

Tribal Court. JDM Decl., Ex. E.

II. Proceedings in Tribal Court.

Nguyen moved to dismiss the action filed by Gustafson in Tribal Court for lack of

personal and subject matter jurisdiction. Nguyen is not a Community member, has never

owned land on the Shakopee Mdewakanton Sioux Community Reservation, and has

never resided in "Indian county" as defined by 18 U.S.C. § 1151. On November 10,

2017, Judge Henry Buffalo issued an order in Tribal Court denying Nguyen's motion to

dismiss for lack of subject matter jurisdiction and personal jurisdiction. JDM Decl., Ex.

F. Pursuant to Shak. T.C. R. Civ. P. 31(b), Nguyen filed a Notice of Appeal on

December 4, 2017. On December 6, 2017, the Clerk of Tribal Court informed counsel for

Nguyen that in order to determine whether a stay of the dissolution proceedings would be

granted and to further address the basis for Nguyen's appeal, Nguyen should address

whether his appeal is of right and/or a permissive appeal pursuant to Shak. T.C. R. Civ. P.

31. On December 8, 2017, Nguyen filed a Notice of Basis for Appeal and Request for
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Stay of Proceeding to provide the Court of Appeals of the Shakopee Mdewakanton Sioux

Community ("Tribal Appellate Court"), as well as the Tribal Court, Nguyen's position

regarding his appeal. The Notice of Basis for Appeal stated that Nguyen was appealing

the November 10, 2017 order as a matter of right under the Collateral Order Doctrine and

alternatively requested that the Tribal Court certify the November 10, 2017 decision to

allow for Nguyen to seek an appeal by permission.

On December 11, 2017, both the Tribal Appellate Court and the Tribal Court

issued conflicting opinions regarding Nguyen's Basis for Appeal. The Tribal Appellate

Court issued its decision first and requested Nguyen to brief the Court on the applicability

of the Collateral Order doctrine. JDM Decl., Ex. G. However, a few hours after the Tribal

Appellate Court issued its order, Judge Buffalo in the Tribal Court issued a decision

denying Nguyen's request for a stay of proceedings, Nguyen's request for certification,

which prohibited Nguyen the ability to appeal by permission, and provided an opinion

that the Collateral Order doctrine does not apply to Nguyen's appeal despite the previous

order issued by the Tribal Appellate Court. JDM Decl., Ex. H. Notwithstanding Judge

Buffalo's decision regarding the Collateral Order doctrine, Nguyen complied with the

Tribal Appellate Court order and provided further clarification on the applicability of the

Collateral Order doctrine.

On January 30, 2018, the Tribal Appellate Court denied Nguyen's request for an

appeal of right under the Collateral Order doctrine. JDM Decl., Ex. I.
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ARGUMENT

I. NGUYEN'S REQUEST FOR A PRELIMINARY INJUNCTION SHOULD

BE GRANTED.

Whether a preliminary injunction should be granted involves consideration of "(1)

the threat of irreparable harm to the movant; (2) the state of the balance between this

harm and the injury that granting the injunction will inflict on other parties litigant; (3)

the probability that movant will succeed on the merits; and (4) the public interest."

Dataphase Sys., Inc. u C L Sys., Inc., 640 F.2d 109, 113 (8th Cir. 1981). "In balancing the

equities no single factor is determinative." Id. "The question is whether the balance of

equities so favors the movant that justice requires the court to intervene to preserve the

status quo until the merits are determined." Id. While, "[t]he burden is on the movant to

establish the need for a preliminary injunction," the nature of a preliminary injunction

mandates that the court's review be flexible enough to incorporate the unique

circumstances of each case. DISH Network Sera L.L.C. a Laducer, 725 F.3d 877, 881

(8th Cir. 2013); Gen. Motors Corp. a Harpy Brown's, LLC, 563 F.3d 312, 316 (8th Cir.

2009); see also Dataphase Sys., Inc., 640 F.2d at 113.

As demonstrated below, Nguyen meets all four elements. As such, Nguyen's

preliminary injunction and request for an expedited hearing should be granted.

A. Nguyen will suffer irreparable harm in the absence of preliminary

relief.

Nguyen will suffer irreparable harm unless the requested injunction is granted.

"Irreparable harm occurs when a party has no adequate remedy at law, typically because

its injuries cannot be fully compensated through an award of damages." Gen. Motors
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Copp., 563 F.3d at 319. Nguyen's harm is greater than any economic loss. The harm to

Nguyen is delicate, affects every day life, and is certain, great, and of such imminence

"that there is a clear and present need for equitable relief." Iowa Utils. Bd. a Fed.

Comfnc'ns Cofnn~'n, 109 F.3d 418, 425 (8th Cir.1996).

According to Judge Buffalo's scheduling order, Nguyen is required to complete all

discovery associated with the dissolution proceedings by April 19, 2018, including

responding to Gustafson's first set of interrogatories and requests for production of

documents by March 12, 2017. Gustafson's first set of discovery requests included forty-

seven (47) interrogatories and forty-seven (47) document requests. Nguyen is also

required to participate in formal mediation within 90 days of the completion of discovery.

Additionally, the matter is scheduled for a pretrial conference on August 20, 2018 and a

trial on September 19, 2018, both of which require Nguyen's preparation and

participation. Moreover, Gustafson has filed a motion in the tribal court matter asking to

bifurcate the divorce and address parenting time. The motion is currently scheduled to be

heard by Judge Buffalo on March 22, 2018. Nguyen is currently under the threat of

irreparable harm if forced to complete discovery and proceedings in a court system

without jurisdiction. See Rolling Frito-Lay Sales LP a Stover, No. CV 11-1361-PHX-

FJM, 2012 WL 252938, at *6 (D. Ariz. Jan. 26, 2012) (finding irreparable harm when the

party is forced to engage in potentially lengthy litigation in tribal court to defend

themselves in a forum that lacks jurisdiction.).

Also, a unique aspect of dissolution proceedings places the parties through an

incredibly personal experience, even more than that of a criminal proceeding, in that the

C~
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court is interjected into the parties' lives and the case will have a substantial effect on the

parties and their minor child immediately. The parties' minor child would be affected by

the dissolution process through an evaluation and other investigations incident to the

dissolution case. And, the Court may address a change to parenting time for the parties'

young child immediately. No injury sustained to Nguyen or the parties' minor child could

ever be compensated through an award of damages. If a preliminary injunction is not

granted Nguyen would be forced to litigate the dissolution proceedings while

simultaneously fighting in Federal Court that the Tribal Court does not have jurisdiction.

The time and stress of such proceedings, to only have that process start over in another

jurisdiction, place irreparable harm in favor of granting a preliminary injunction.

Finally, courts have recognized that when the movant for a preliminary injunction

is likely to succeed on the merits, an irreparable harm exists. See Crowe & Dunlevy, P. C.

u Stidham, 640 F.3d 1140, 1158 (10th Cir. 2011) (irreparable harm existed where the

plaintiff would be forced to expend time, money, and effort litigating issues in a tribal

court that likely did not have jurisdiction); see also McKesson CoNp. a Hembree, No. 17-

CV-323-TCK-FHM, 2018 WL 340042, at * 10-* 11 (N.D. Okla. Jan. 9, 2018) (because the

tribal court lacked jurisdiction, further tribal court proceedings would result in a

substantial burden). As outlined below, Nguyen is likely to succeed on the merits of his

complaint.

B. The balance of equities is in favor of Nguyen.

Nguyen has a strong basis for his position that the Tribal Court lacks personal and

subject matter jurisdiction. Unless an injunction is granted to protect Nguyen, he will be
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forced to participate in a forum where he has no say in laws and regulations, specifically

the laws and regulations concerning what constitutes "marital property". See Rolling

F~^ito-Lay Sales LP, 2012 WL 252938 at *4 ("Non-Indians, by virtue of their nonmember

status, do not play any role in tribal government and "have no say" in tribal laws and

regulations."); see also Plains Commerce Bank a Long Family Land &Cattle Co., 554

U.S. 316, 337 (2008) ("nonmembers have no part in tribal government—they have no say

in the laws and regulations that govern tribal territory.").

Granting an injunction at this time does not prevent Gustafson from continuing her

claim in a court with competent jurisdiction, such as Hennepin County. A preliminary

injunction will in fact also benefit Gustafson, Judge Buffalo, and the Tribal Court by

preventing the fruitless expenditure of all parties' resources.

C. Nguyen will likely succeed on the merits of his complaint.

Nguyen will likely succeed on the merits of his complaint. A moving party's

success on the merits is the "`most significant' preliminary injunction factor." DISH

Network Sera L.L.C. a Laducer, 725 F.3d 877, 882 (8th Cir. 2013); S & MConstructors,

Inc. a Foley Co., 959 F.2d 97, 98 (8th Cir. 1992) ("likelihood of success on the merits is

most significant"). Nguyen has more than just a fair chance of prevailing on his legal

arguments that the Tribal Court does not have personal jurisdiction or subject matter

jurisdiction. Planned Parenthood Minnesota, N. Dakota, S. Dakota a Rounds, 530 F.3d

724, 732 (8th Cir. 2008) (district court should apply the "fair chance of prevailing" test).

As such, a preliminary injunction should be granted.

CASE 0:18-cv-00522-SRN-KMM   Document 6   Filed 03/07/18   Page 8 of 22



1. The Tribal Court lacks personal jurisdiction over Nguyen.

"[D]ue process requires only that in order to subject a defendant to a judgment in

personam, if he be not present within the territory of the forum, he has certain minimum

contacts with it such that the maintenance of the suit does not offend ̀ traditional notions

of fair play and substantial justice."' Int'l Shoe Co. v. Washington, 326 U.S. 310, 316

(1945). "The defendant's conduct and connection with the state must be such that the

defendant should ̀ reasonably anticipate being hailed into court there.' The defendant's

acts must be substantial enough to give clear notice that it would be subject to suit in the

forum state." Wessels, Arnold &Henderson v. National Medical Waste, Inc., 65 F.3d

1427, 1432 (8th Cir. 1995) (internal citations omitted).

The notion of "fair play" under International Shoe and subsequent case law,

generated the development of two categories of personal jurisdiction: general personal

jurisdiction and specific jurisdiction. See Daimler AF v. Bauman, 134 S.Ct. 746, 754

(2014). General jurisdiction refers to the "power of a state to adjudicate any cause of

action regardless of where the cause of action arose:" See Wessels, Arnold &Henderson

v. National Medical Waste, Inc., 65 F.3d 1427, 1432 n. 4 (8t" Cir. 1995). Specific

jurisdiction is "jurisdiction over causes of action arising from or related to the

defendant's actions in the forum state." Wessels, 65 F.3d at 1432 n. 4.

The Eighth Circuit has adopted afive-factor test to assess both general and

specific personal jurisdiction, analyzing: (1) the nature and quality of the defendant's

contacts with the forum; (2) the quantity of those contacts; (3) the relation of the cause of

action to the contacts; (4) the forum state's interest in providing a forum for the plaintiff;

D
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and (5) the convenience of the parties. Toomey v. Dahl, 63 F. Supp. 3d 982, 989-90 (D.

Minn. 2014) (citations omitted). The first three factors are of primary importance, while

the last two are considered secondary. Id. The first two factors relate to general

jurisdiction, and the third applies only to specific jurisdiction. Id.

Under either analysis, it is the Gustafson's burden to proffer sufficient facts to

support a reasonable inference that a defendant can be subjected to jurisdiction in

selected forum. Lexion Medical, LLC a SurgiQuest, Inc., 8 F. Supp. 3d 1122, 1126 (D.

Minn. 2014) (citations omitted). As to Nguyen, Gustafson cannot meet her burden as to

either general or specific jurisdiction.

a. The Tribal Court does not have General Personal
Jurisdiction over Nguyen.

In Daimler AG v. Baumann, the United States Supreme Court imposed

considerable limitations on the exercise of general jurisdiction, concluding that general

jurisdiction requires "affiliations so continuous and systematic as to render [Nguyen]

essentially at home in the forum state." Daimler, 134 S.Ct. at 758 n. 11 (quoting

Goodyear' Dunlop Tz~es Operations, S.A. v. Brown, 564 U.S. 915, 919 (2011)) (internal

quotation marks omitted).

For obvious reasons, Nguyen cannot be considered "at home" when on the

Shakopee Mdewakanton Sioux Community's land. Nguyen is not a Community member,

has never owned land on the Shakopee Mdewakanton Sioux Community Reservation,

and has never resided in "Indian county" as defined by 18 U.S.C. § 1151. Even though

Nguyen visited the Shakopee Mdewakanton Sioux Community, under Daimler AG and
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Toomey, that is not enough. Toomey, 63 F. Supp. 3d at 990 (the court did not extend

general personal jurisdiction even though the defendant was in daily contact with a

person in Minnesota and had made many trips to Minnesota to see such person

concluding that the allegations showed that defendant had extensive contacts with

plaintiff but not with the state itself . To conclude general jurisdiction, Gustafson must be

able to show that Nguyen has had continuous and systematic affiliation with the

Community, not just with herself. Id. There are no facts that exist that would support that

Nguyen has had extensive contacts with the Community. Moreover, on November 5,

2014, the Community banned Nguyen from the Community's land after Gustafson

assaulted Nguyen and an Order for Protection was issued in favor of Nguyen. Therefore,

Nguyen contends that there is no general jurisdiction over him in Tribal Court.

b. The Tribal Court does not have Specific General

Jurisdiction over Nguyen.

As stated, specific jurisdiction is "jurisdiction over causes of action arising from or

related to the defendant's actions in the forum state." Wessels, 65 F.3d at 1432 n. 4.

Under this analysis, whether a forum state may assert specific personal jurisdiction over a

nonresident defendant depends on "the relationship among the defendant, the forum, and

the litigation." Rilley v. MoneyMutual, 884 N.W. 2d 321, 327 (citing Walden v. Fiore,

134 S.Ct. 1115, 1121-22 (2014)). The "defendant's suit-related conduct must create a

substantial connection with the forum State." Walden, 134 S.Ct. at 1121. "The analysis

`looks to the defendant's contacts with the forum State itself, not the defendant's contacts

with persons who reside there."' Toomey, 63 F. Supp. 3d at 989. "[T]he plaintiff cannot
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be the only link between the defendant and the forum. Rather, it is the defendant's

conduct that must form the necessary connection with the forum State that is the

basis for its jurisdiction over him." Walden, 134 S.Ct. at 1122 (emphasis added).

Here, Gustafson's action for a dissolution of marriage does not arise out of any

activity that Nguyen conducted with the Community. Nguyen is not a Community

member. Nguyen and Gustafson were not married in or by the Community. Gustafson

and Nguyen were married in Las Vegas, Nevada and during the marriage they never lived

on the Community's land. The Tribal Court has argued that because Nguyen has attended

prior Tribal Court hearings surrounding the parties' minor child that somehow, Nguyen

has created contacts between himself and the Community. However, these prior

Community Court matters are directly related to child welfare matters and are not issues

of dissolution. In the only prior Community Court dissolution matter, Nguyen contested

both personal and subject matter jurisdiction. As such, Tribal Court lacks specific

personal jurisdiction over Nguyen.

Therefore, because Nguyen is likely to succeed on the merits of his complaint, that

the Tribal Court does not have general or specific personal jurisdiction over Nguyen his

request for a preliminary injunction should be granted.

2. The Tribal Court lacks subject matter jurisdiction over the
proceedings.

"[T]he pathmarking case concerning tribal civil authority over nonmembers" is

Montana v. United States. Strate v. A-1 Contractors, 520 U.S. 438, 445 (1997). Case law

has established that "absent express authorization by federal statute or treaty, tribal
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jurisdiction over the conduct of nonmembers exists only in limited circumstances."'

Id. (emphasis added); See Nevada v. Hicks, 533 U.S. 353, 367 (2001) ("Tribal courts, it

should be clear, cannot be courts of general jurisdiction in this sense, for a tribe's

inherent adjudicative jurisdiction over nonmembers is at most only as broad as its

legislative jurisdiction."). Montana outlined two limited circumstances for which

jurisdiction over the conduct of nonmembers exists, outside express authorization by

federal statute or treaty. Montana v. United States, 450 U.S. 544, 565-66 (1981). These

limited circumstances are called the Montana exceptions. Str^ate, 520 U.S. at 456-57.

The first exception is that "[a] tribe may regulate, through taxation, licensing, or

other means, the activities of nonmembers who enter consensual relationships with the

tribe or its members, through commercial dealing, contracts, leases, or other

arrangements." Montana, 450 U.S. at 565. The second exception is that "[a] tribe may

also retain inherent power to exercise civil authority over the conduct of non-Indians on

fee lands within its reservation when that conduct threatens or has some direct effect on

the political integrity, the economic security, or the health or welfare of the tribe." Id. at

566.

However, "[n]either Montana nor its progeny purports to allow Indian tribes to

exercise civil jurisdiction over the activities or conduct of non-Indians occurring outside

their reservations." Hornell Brewing Co. a Rosebud Sioux Tribal Court, 133 F.3d 1087,

The United States Supreme Court has used both the term "non-member" and the term
"non-Indian" interchangeably in opinions reached by the Court. Case law suggests that
the Court views the terms to be equivalent. See Duro a Reina, 495 U.S. 676, 697 (1990).
Therefore, for the purposes of this memorandum of law, there is no distinction between
these two terms.
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1091 (8th Cir. 1998) (citing Montana, 450 U.S. at 565). The basis of the dissolution

action is the marriage between the Nguyen and Gustafson. The marriage occurred entirely

outside of the Community and the Community's land. Nguyen and Gustafson were

married in Las Vegas, Nevada. As husband and wife, Nguyen and Gustafson have lived

wholly outside of the Community's land in Nevada, California, and Minnesota. At no

time has the activities or conduct of the Nguyen relating to the marriage occurred on the

Community's land. Therefore, Nguyen will likely succeed on the merits of his complaint

Even if Montana applied to conduct outside the reservation, Montana's first

exception is not satisfied because a marriage has not been interpreted to be a "consensual

relationship" with the tribe or its members. See In ~e the Matter of J.D.M.C., 739

N.W.2d at 809 (emphasis added) (citing Atkinson Trading Co., Inc. a Shirley, 532 U.S.

645, 655 (2001)) ("marrying a tribal member, allowing children to be enrolled members

of the tribe and receiving tribal services do not qualify under the consensual relationship

exception in Montana."). The United States Supreme Court has interpreted Montana's

first exception to only be applicable to consensual relationships that stem from

commercial dealings, contracts, leases, or other arrangements. Atkinson Trading Co., Inc.

u Shiley, 532 U.S. 645, 655 (2001) (emphasis added). Even though Nguyen knew he

married a tribal member, and that their minor child is a tribal member, Nguyen

interactions with both Gustafson and their minor child remained outside the reservation

and cannot be considered to be part of commercial dealings, contracts, leases, or other

arrangements.

14

CASE 0:18-cv-00522-SRN-KMM   Document 6   Filed 03/07/18   Page 14 of 22



Nguyen married Gustafson in Las Vegas, Nevada and Gustafson gave birth in the

State of Minnesota. The parties never lived on the Community's land either prior to or

after their marriage. Judge Buffalo relied, in his order denying Nguyen's motion to

dismiss, on the fact that Nguyen supported a proceeding in Tribal Court relating to

concerns surrounding only Gustafson, and that Nguyen was forced to participate in a

child welfare action was initiated by the Community as evidence of a consensual

relationship. However, Nguyen did not give consent for jurisdiction over himself or the

pending dissolution proceeding as part of those prior hearings, and at the time of both

prior hearing Nguyen was already banned from entering the Community. Therefore, in

addition to there being no commercial relationship between Nguyen and the Community,

there was no "consensual" relationship between Nguyen and the Community to establish

jurisdiction under Montana's first exception.

Judge Buffalo further argues, while acknowledging that the Tribal Court has

received no evidence on the matter, that the per-capita payments received by Gustafson

are cause to find a consensual relationship. JDM Decl., Ex. F, p. 15. However, as Judge

Buffalo so plainly states "the Court has not yet received evidence on the parties'

respective financial resources". Id. Additionally, there is no evidence that once per-capita

payments are issued to Gustafson, the Community has control over how the money is

spent. Therefore, even if Gustafson and Nguyen shared the per-capita payments, the use

of the payments is not a consensual relationship with the Community as Judge Buffalo

has suggested.
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Additionally, Montana's second exception is not satisfied because the marriage

does not threaten the health or welfare of the Community. In order to qualify under

Montana's second exception, the conduct "must do more than injure the tribe, it must

ìmperil the subsistence' of the tribal community." Plains Commerce Bank a Long

Family Land &Cattle Co., 554 U.S. 316, 341 (2008). It has been noted that "the elevated

threshold for application of the second Montana exception suggests that tribal power

must be necessary to avert catastrophic consequences." Id. By no means can Nguyen and

Gustafson's marriage dissolution be considered to imperil the subsistence of the

Shakopee Mdewakanton Sioux Community. In fact, divorces involving Shakopee

Mdewakanton Sioux Community members have occurred in Minnesota State Court

without any concern of catastrophic consequences. See Zander a Zander, 720 N.W.2d

360, 369-70 (Minn. Ct. App. 2006) (the proceeding involved a divorce between a

member of the Shakopee Mdewakanton Community and a nonmember). Therefore, under

Montana's second exception, Tribal Court does not have subject matter jurisdiction.

In his Order, Judge Buffalo concluded that the Tribal Court does have jurisdiction

under Montana's second exception based upon a decision reached by the Alaska Supreme

Court. JDM Decl., Ex. F, p. 17-18. However, as Judge Buffalo quotes, the Alaska

Supreme Court held that "adjudication of child support obligations owed to tribal

children falls within the second Montana exception." State a Cent. Council of Tlingit &

Haida Indian Tribes of Alaska, 371 P.3d 255, 273 (Alaska 2016). Since Nguyen's child

support obligation to Gustafson is not at issue and likely will never be at issue in the
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dissolution or child custody proceeding in Tribal Court, given the parties' substantial

disparity in income in favor of Gustafson, the holding is not relevant.

Therefore, because Nguyen is likely to succeed on the merits of his complaint, that

the Tribal Court does not have subject matter jurisdiction over Nguyen, his request for a

preliminary injunction should be granted.

3. The Tribal Court does not retain jurisdiction through the

Community's Domestic Relations Code.

The Tribal Court has taken an approach to asserting subject matter jurisdiction

over Nguyen in the Tribal Court proceeding, which is not supported by federal law. The

Tribal Court has argued that because Gustafson met a residency requirement outlined in

the Community's Domestic Relations Code of "who" can bring a dissolution action, that

the tribe unilaterally has subject matter jurisdiction over anon-member. JDM Decl., Ex.

F, p. 11-12, 22-27.

Judge Buffalo relies on Gustafson's affidavit describing locations in which she has

lived and that she has used various relative's addresses on the Community's reservation

as her legal address. However, as Gustafson noted in her briefs to the Tribal Court, she

maintained an address on Community property to avoid taxation of her per-capita

payments. Maintaining an address by using the address of various relatives to avoid

paying taxes, should not establish domicile or residence as required by the Community's

Domestic Relations Code.

Moreover, Judge Buffalo's order relies heavily on the fact that the Domestic

Relations Code has been approved by the Department of the Interior. Id. at 11. However,
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it is up to this Court to ensure that decisions made by the Department of the Interior are

consistent with case law and a decision by the Department of the Interior is not a statute

or a treaty designed to alter the scope of nonmember jurisdiction. State, 520 U.S. at 445.

Additionally, if given effect, the language in the Domestic Relations Code would

impermissibly circumvent the authority of Montana. As discussed in Hornell Brewing:

If providing a forum for its members would be a sufficient reason to confer
subject matter jurisdiction upon the tribal courts when a tribal member is a
party to a lawsuit, it follows that the tribal courts would always have civil
subject matter jurisdiction over non-Indians. There would have been no
reason for the discussion in Montana regarding the broad general rule of no
civil jurisdiction over non-Indians and the two narrow exceptions to that
general rule.

Hornell Brewing Co. a Rosebud Sioux Tribal Court, 133 F.3d 1087, 1093 (8th Cir. 1998).

Therefore, the Community's Domestic Relations Code cannot grant the Tribal Court

subject matter jurisdiction over matters, when granting jurisdiction is inconsistent with

almost 40 years of case law under Montana.

Therefore, because Tribal Court does not have personal and/or subject matter

jurisdiction over the dissolution proceeding under Montana or otherwise, Nguyen will

likely succeed on the merits of his complaint.

D. A preliminary injunction is in the public interest.

The public interest will be served by granting Nguyen's request for injunctive

relief. It would be a waste of time and resources to allow the Tribal Court case to

continue when there is a substantial likelihood that the Tribal Court does not have

jurisdiction. Dish Network SeNu LLC a Laduce~, No. 4:12-CV-058, 2012 WL 2782585,

at *6 (DN.D. July 9, 2012), affd sub nom. DISH Network Sera L.L.C. a Laduce~, 725
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F.3d 877 (8th Cir. 2013) ("Avoiding duplicative legal proceedings in multiple venues is in

the public interest."). Additionally, for the same reason, it is beneficial for nonmembers

to be allowed to litigate dissolutions in a forum where there is jurisdiction. Therefore, this

factor weighs in Nguyen's favor.

Based upon the elements, the Court should grant Nguyen's request for a

preliminary injunction.

II. EXHAUSTION IS NOT REQUIRED TO GRANT NGUYEN'S REQUEST
FOR A PRELIMINARY INJUNCTION.

Exhaustion is not required where tribal jurisdiction is motivated by a desire to

harass, the absence of tribal court jurisdiction is clear, or further exhaustion would be

futile. Nat. Fa~me~s Union Ins. Companies a Crow T~rbe oflndians, 471 U.S. 845, 856 n.

21 (1985) ("We do not suggest that exhaustion would be required where an assertion of

tribal jurisdiction "is motivated by a desire to harass or is conducted in bad faith,"

cf. Juidice a Vail, 430 U.S. 327, 338, 97 S.Ct. 1211, 1218, 51 L.Ed.2d 376 (1977), or

where the action is patently violative of express jurisdictional prohibitions, or where

exhaustion would be futile because of the lack of an adequate opportunity to challenge

the court's jurisdiction."); see also Hornell Brewing Co. a Rosebud Sioux TNibal Ct., 133

F.3d 1087, 1092-93 (8th Cir. 1998).

The Tribal Court is motivated by a desire to harass Nguyen and keep jurisdiction

in tribal court as an effort to avoid State laws regarding marital property. Specifically, as

referenced in Judge Buffalo's November 10, 2017 order, the Shakopee Mdewakanton

Sioux Community does not treat per capita income as marital income. JDM Decl., Ex. F.
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However, Minnesota State Court has concluded that "monthly payments from the

Mdewakanton Community fall within the statutory definition of income and therefore,

such payments ... [are] marital property subject to division upon dissolution. Zander u

Zander, 720 N.W.2d 360, 369-70 (Minn. Ct. App. 2006). In an effort to protect the tribe's

interest, the Tribal Court is seizing jurisdiction. Therefore, because the tribal court is

motivated by a desire to harass Nguyen, exhaustion of tribal court remedies is not

required.

Also, the Tribal Court does not have jurisdiction over matters occurring outside

their reservation. Montana a United States, 450 U.S. 544, 565-66 (1981) (jurisdiction

over non-Indians is limited to actions occurring on the tribe's reservation). As shown

above, Nguyen's marriage with Gustafson occurred entirely outside the Shakopee

Mdewakanton Sioux Community and the Community's land. Therefore, it is clear that

the Tribal Court does not have personal and/or subject matter jurisdiction in this matter.

As such, exhaustion of tribal court remedies is not required. DISH Network Sera L.L.C.,

725 F.3d at 885 (8th Cir. 2013) ("Since we deemed it sufficiently clear that the tribal

court lacked jurisdiction, exhaustion of tribal remedies was not required.")

Finally, without jurisdiction, Nguyen has a right not to stand trial at all. The

purpose of a determination of jurisdiction is to confirm that the court has the power to

hear a case and that the objecting party is subject to the jurisdiction of that court. The

Tribal Court patently has no personal or subject matter jurisdiction over Gustafson's

petition for dissolution. Therefore, any further exhaustion would be futile. DISH Network

Se~u L.L.C., 725 F.3d at 883 ("If it is ̀ plain' that tribal jurisdiction does not exist and the
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assertion of tribal jurisdiction is for `no purpose other than delay,' the exhaustion

requirement does not apply.); see also AT&T CoNp. a Oglala Sioux Tribe Util. Comrn'n,

No. CIV 14-4150, 2015 WL 5684937, at *7 (D.S.D. Sept. 25, 2015) ("exhaustion is not

required when tribal jurisdiction would be frivolous or obviously invalid under clearly

established law.")

Therefore, Nguyen's request for a preliminary injunction can be granted without

the requirement of exhaustion.

III. EXHAUSTION HAS BEEN COMPLETED ALLOWING NGUYEN'S
REQUEST FOR A PRELIMINARY INJUNCTION TO BE GRANTED.

Even if exhaustion is required, that requirement is satisfied. Nguyen has exhausted

all tribal remedies relative to the issues of personal and subject matter jurisdiction in

Gustafson's action against Nguyen. The Tribal Court has declined Nguyen's appeal by

permission. Also, the Court of Appeals of the Shakopee Mdewakanton Sioux Community

has declined to accept Nguyen's appeal of right, despite having the opportunity and

authority to do so. Therefore, the comity considerations that support the tribal exhaustion

doctrine are satisfied. See State a A-1 Contractors, 520 U.S. 438, 453 (1997) (stating

that the exhaustion doctrine is based on comity); see also Ford Motor Co. a Todecheene,

488 F.3d 1215, 1217 (9th Cir. 2007) (exhaustion of tribal remedies occurs once the tribal

appellate court resolves the jurisdictional issue or denies a petition for discretionary

interlocutory review).
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CONCLUSION

For the foregoing reasons, Nguyen respectfully requests that this Court restrain

and enjoin the Defendants from continuing to prosecute and adjudicate In Re the

Marriage of Gustafson and Nguyen, Court File No. 867-17 pending the outcome of this

litigation regarding personal jurisdiction and subject matter jurisdiction.

Dated: March 7, 2018 /s/ Jonathan D. Miller
Jonathan D. Miller, #292485
Ariel K. Lierz, #397355
MEAGHER & GEER, P.L.L.P.
33 South Sixth Street, Suite 4400
Minneapolis, MN 55402
Tel: (612) 338-0661
Fax: (612) 338-8384
Email: jmiller cr,mea~her.com;

alierz(cr~~meagher.com

Attorneys for Plaintiff James Nguyen
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