
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA

NORTHWESTERN DIVISION

)
Kodiak Oil & Gas (USA) Inc., 

Plaintiff, 
vs.

Jolene Burr, Ted Lone Fight, 
Georgianna 
Danks, Edward S. Danks, and Judge 
Mary Seaworth, in her capacity as 
the Chief Judge of the Fort Berthold 
District Court, 

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. 4:14-cv-085

SPECIALLY APPEARING 
DEFENDANT JUDGE MARY 

SEAWORTH’S RESPONSE TO 
PLAINTIFF’S MOTION FOR 

PRELIMINARY INJUNCTION

Defendant Judge Mary Seaworth, by and through Fredericks Peebles & 

Morgan LLP, hereby submits this response in opposition to Plaintiff’s Motion for 

Preliminary Injunction.  

I. THIS COURT LACKS JURISDICTION OVER THE COMPLAINT FOR THE 
REASONS STATED IN JUDGE SEAWORTH’S SEPARATE RENEWED MOTION TO 
DISMISS AND BRIEF IN SUPPORT.

As an initial matter, Judge Seaworth asserts that it is premature at this stage 

for the Court to rule on Plaintiff’s motion.  On January 12, 2015, Judge Seaworth’s 

predecessor as Chief Judge of the Fort Berthold District Court, Judge Diane Johnson, 

filed a motion to dismiss, Doc. 15. In her memorandum in support of that motion to 

dismiss, she showed multiple independent reasons why this Court was required to 
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dismiss Plaintiff’s complaint. Doc. 16.  Judge Johnson’s motion to dismiss was 

denied without prejudice while the above-captioned case was stayed.  Doc. 26.  

Judge Seaworth submitted a renewed motion dismiss on February 1, 2018, on the 

same grounds asserted in the initial motion to dismiss.  Doc. 44.  This Court has not 

yet ruled on Judge Seaworth’s renewed motion to dismiss.  

The underlying basis for dismissal is the Court’s lack of subject matter 

jurisdiction over this action.  Because subject matter jurisdiction is a prerequisite for 

the Court to take action in this case, the Court must make a determination on subject 

matter jurisdiction and rule on Judge Seaworth’s motion to dismiss prior to 

considering Plaintiff’s motion for a preliminary injunction.  Due to the lack of 

subject matter jurisdiction, this Court should grant Judge Seaworth’s motion and 

dismiss the instant case.  However, in the event that this Court denies Judge 

Seaworth’s motion to dismiss or proceeds with considering Plaintiff’s motion for a 

preliminary injunction prior to ruling on Judge Johnson’s motion to dismiss, this 

Court must deny Plaintiff’s motion for the following reasons.

II. PRELIMINARY INJUNCTION STANDARD.

Plaintiff’s motion for a preliminary injunction must be denied because 

Plaintiff has failed to allege or prove sufficient facts to warrant such relief for even 

one of the factors for issuance of a preliminary injunction, let alone show that the 

balance of the equities lies in Plaintiff’s favor.  In Dataphase Systems, Inc. v. C L 
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Systems, Inc., 640 F.2d 109 (8th Cir. 1981), the U.S. Eighth Circuit Court of Appeals 

enumerated four factors which a party much meet to justify issuance of a preliminary 

injunction.  In determining whether a preliminary injunction should issue, a court 

must consider “(1) the threat of irreparable harm to the movant; (2) the state of 

balance between this harm and the injury that granting the injunction will inflict on 

other parties litigant; (3) the probability that movant will succeed on the merits; and 

(4) the public interest.”  Id. at 113.  “At base, the question is whether the balance of 

equities so favors the movant that justice requires the court to intervene to preserve 

the status quo until the merits are determined.”  Id.  In this instance, Plaintiff has 

failed to meet its burden with respect to all four factors and the balance of equities 

favors Judge Seaworth, not Plaintiff.

III. PLAINTIFF FAILED TO MEET ITS BURDEN FOR ISSUANCE OF A PRELIMINARY 
INJUNCTION.

Again, it is premature at this time for the Court to consider the merits of 

Plaintiff’s motion because this Court has not yet determined whether or not it has 

subject matter jurisdiction.  The Court must rule on Judge Seaworth’s motion to 

dismiss, answering the Article III threshold question of subject matter jurisdiction, 

prior to addressing Plaintiff’s motion.  As set forth in detail in Judge Seaworth’s

Motion to Dismiss and supporting memorandum, jurisdiction here is plainly lacking 

because Plaintiff has failed to exhaust tribal remedies, because Judge Seaworth is 
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cloaked with the Three Affiliated Tribes’ (“Tribes”) sovereign immunity which has 

not been waived, and because the Tribes is a necessary and indispensable party that 

has not been and cannot be joined.  However, should the Court find that it has 

jurisdiction over this matter, it must deny Plaintiff’s Motion for Preliminary 

Injunction because Plaintiff has failed to meet its burden for such extraordinary

relief.  In particular, Plaintiff has failed to show that it is likely to succeed on the 

merits or that it will suffer irreparable harm if a preliminary injunction is not granted.

A. PLAINTIFF FAILED TO DEMONSTRATE, OR EVEN IDENTIFY, ANY 
THREAT OF IMMINENT HARM.

Plaintiff’s motion for a preliminary injunction fails to allege any concrete 

harm that would occur if its motion were denied.  As Judge Johnson, Judge 

Seaworth’s predecessor, pointed out in the memorandum in support of her motion 

to dismiss, Plaintiff has not alleged that Judge Seaworth (or her predecessor as Chief 

Judge) has done anything wrong, asserting merely that the judge “has acted, has 

threatened to act, or may act under the purported authority of the Tribe to the injury 

of Kodiak” in the pending tribal court suit against Plaintiff.  Doc. 16 at 1 (quoting 

Compl. for Declaratory and Injunctive Relief ¶ 8) (emphasis added).  In its motion 

for a preliminary injunction, Plaintiff implies that a non-Indian should not be 

subjected to the judicial authority of a tribal court.  This notion is simply absurd and 

flies in the face of long-standing jurisprudence.  Mem. in Support of Mot. To Dismiss, 
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Doc. 16 at 10-12; Montana v. United States, 450 U.S. 544 (1981).  Plaintiff mentions 

intrusions on personal liberty, but gives no explanation as to how tribal court 

adjudication of the underlying contract claim would infringe on any of Plaintiff’s

personal liberties.  There are simply no facts to support this proposition.  

The only “harm” alleged in Plaintiff’s motion is “irreparable injury in the form 

of conflicting standards, interference with and uncertainty in business decision 

making, and extraordinary litigation delay and expense.”  Mot. for Prelim. Inj., Doc. 

30 at 19.  However, Plaintiff’s motion does nothing more than enumerate these 

alleged harms and provides no analysis or discussion on how these vaguely alleged

harms might occur or facts in support.  Plaintiff has provided no evidence of any 

conflict between tribal and federal standards for gas flaring. Likewise, Plaintiff 

offers no explanation of how tribal court adjudication of the underlying contract 

claim would interfere with or create uncertainty with respect to business decision-

making.  The Tribal Court’s enforcement of tribal contract law will, in fact, provide 

stability for businesses through the uniform enforcement of applicable tribal law.  

The Tribal Court is a court of competent jurisdiction perfectly capable of 

adjudicating the contract rights of the parties in the underlying dispute.  It is the 

divestiture of the Tribal Court’s proper jurisdiction in this matter, which would 

violate longstanding principles of Indian law, that would create serious uncertainty.  
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Finally, Plaintiff does not even allege that the purported harms would be 

irreparable if the preliminary injunction is denied.  That is Plaintiff’s current burden, 

but it is asserting harm which could result if a possible federal agency decision were 

to go in one of the many ways that decision could go, and if a final Tribal Court 

decision on the merits were based upon one of about 20 legal theories being 

advanced in the tribal court suit, and if the tribal and federal decisions were actually 

in conflict.  

Not only is that harm not imminent, but it is, in fact extremely unlikely.  

Currently the merits of the Tribal Court suit are stayed to provide the federal agency 

an opportunity to issue a decision, which the Tribe’s Court then is instructed to 

consider.  It may well be that the ultimately federal and tribal decisions (neither of 

which has been made yet) will be in accord—either in favor of the Tribal Court 

Plaintiffs or in favor of Plaintiff or somewhere in the middle.1  It may be that even 

if they are not in accord, Plaintiff will prevail in the Tribal Court matter.  It may be 

                                          
1 In both this Court and the Tribal Court, the Tribal Court Plaintiffs and the Federal Court Plaintiffs 
are each primarily relying upon dubious “all or nothing” arguments.  As the Tribe’s Appellate 
Court explained, the eventual result could readily be somewhere between the two extremes.  For 
example, nearly all of Plaintiff’s arguments would fail if applied to a well which could easily and 
cheaply be connected to an existing gas pipeline.  Plaintiff would have only one very weak 
argument that it has not breached the contract under those facts.  Conversely many of tribal court 
plaintiff’s legal arguments would not apply to an isolated well far removed from pipelines; but 
Tribal Court Plaintiffs would have one moderate strength argument (based upon federal court 
plaintiff’s obstinate refusal to seek a flaring exemption) and other weak arguments remaining to 
it.
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that application of the rules of contract interpretation (and if necessary, parol 

evidence) to the underlying contract terms lead to an unassailable legal decision on 

the merits.  It may be that Plaintiff will realize it needs to respectfully request a tribal 

administrative exemption and that it will then submits evidence which would support 

that exemption.  Etcetera, etcetera.  Currently there is no basis whatsoever for 

preliminary injunctive relief.  

Other than vague conclusory reference to “business decisions,” Plaintiff’s 

claim of imminent irreparable injury is alleged litigation costs and costs to obtain 

administrative remedies.  Those are, of course, not irreparable injury.  “The law is 

clear, however, that a dollar loss invokes the Court's legal powers, as opposed to its 

equitable powers." General Motors Corp. v. Harry Brown's, LLC, 590 F. Supp. 2d 

1134 (D. Minn. 2008) (quoting Halikas v. Univ. of Minn., 856 F. Supp. 1331, 1334 

(D.Minn.1994) (citing Franklin v. Gwinnett Cty. Pub. Sch., 503 U.S. 60, 75- 76 

(1992))).

Following the exhaustion of tribal remedies, Plaintiff is free to seek relief from 

this Court if it feels the Tribal Court unlawfully exercised its jurisdiction.  Because 

Plaintiff failed to identify an imminent threat of irreparable harm, it is not entitled to 

a preliminary injunction and its motion must be denied.
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B. PLAINTIFF IS HIGHLY UNLIKELY TO SUCCEED ON THE MERITS
BECAUSE JURISDICTION PLAINLY LIES WITH THE FORT BERTHOLD 
TRIBAL COURT.

While it is unnecessary to consider the merits of the case due to this Court’s 

lack of jurisdiction and, independently, due to the lack of any irreparable injury 

should this Court proceed with considering Plaintiff’s motion, it must deny the 

requested relief because the likelihood of Plaintiff succeeding on the merits of its 

claim is minute.

1. Tribal Courts Have Authority to Adjudicate Federal 
Questions.

Plaintiff’s argument that tribal courts have no authority to adjudicate Federal 

Questions must fail because 1) no federal question yet exists, and 2) Plaintiff’s 

position is simply wrong and contrary to law.  

First, as discussed in detail in its prior briefs to this Court, “preemption 

analysis determines only the substantive law to apply, not jurisdiction.”  Reply to 

Plaintiff’s Resp. to Mot. to Dismiss, Doc. 22 at 12 (emphasis in original).  A federal 

question can only exist under these circumstances if a party has exhausted its tribal 

remedies and the tribal court has made a merits determination of its own jurisdiction, 

which has not occurred here.  Mem. in Support of Mot. to Dismiss, Doc. 16 at 5-10; 

Reply to Plaintiff’s Resp. to Mot. to Dismiss, Doc. 22 at 2-3, 12.  Because Plaintiff 

has not exhausted its tribal remedies and the Tribal Court has not yet made a
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determination as to jurisdiction, the facts necessary for a reviewing court to make its 

own assessment of jurisdiction have not been developed and no federal question yet 

exists.  Id.

Second, “[t]he only possible federal question is whether the Tribal Court has 

exceeded its lawful jurisdiction based upon the Montana test.”  Mem. in Support of 

Mot. to Dismiss, Doc. 16 at 10 (citing Compl. ¶ 9).  Key to any Montana analysis is 

the status of the land where the alleged acts occurred.  Plains Commerce Bank v. 

Long Family Land & Cattle, 544 U.S. 316, 328-29.  The Tribal Court complaint is 

expressly limited to claims of breach of contract from trust resources being extracted 

from trust lands.  In their complaint in this case, Plaintiff has not alleged otherwise.  

In fact Plaintiff failed to make any factual allegation regarding the status of the land.  

Furthermore, Plaintiff has failed to show that neither of the Montana exceptions 

applies, as discussed in the memorandum in support of Judge Diane Johnson’s 

motion to dismiss and the pending renewed motion to dismiss.  Doc. 16 at 10-11; 

Doc. 45. at 12-13.  Plaintiff has wholly failed to show that tribal courts lack authority 

to adjudicate federal questions, or even to allege facts sufficient to apply the 

Montana test.  

“As a matter of law, Tribal Courts are competent to adjudicate cases which 

rely upon federal law.”  Reply to Plaintiff’s Resp. to Mot. to Dismiss, Doc. 22 at 12, 

(citing El Paso Natural Gas Co. v. Netsosie, 526 U.S. 473, 485 n. 7 (1999) (“[Tribal 
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courts, like state courts, can and do decide questions of federal law …” (emphasis 

added)); Santa Clara Pueblo v. Martinez, 436 U.S. 49, 65 (1978); Middlemist v. 

Sec'y of U.S. Dep’t of Interior, 824 F. Supp. 940, 943 (D. Mont. 1993), aff’d sub 

nom, Middlemist v. Babbitt, 19 F.3d 1318 (9th Cir. 1994) (stating that the presence 

of federal questions does not destroy tribal court jurisdiction).  Plaintiff has therefore 

failed to show that it is likely to prevail on the merits of its claim and the motion for 

preliminary injunction must be dismissed.

2. Tribal Courts Have Jurisdiction Over Breach of Contract 
Actions Brought by Tribal Members Against a Non-Indian 
Arising in Indian Country.

In addition, Plaintiff cannot succeed on the merits of its claim because, as a 

matter of well-settled law, tribal courts plainly have jurisdiction over a breach of 

contract action brought by a tribal member against a non-Indian when the breach of 

contract occurs on the reservation.  The test for determining tribal court jurisdiction 

is most clearly spelled out in Montana.  As previously stated, a Montana jurisdiction 

determination requires knowledge of the status of the land where the act occurred.  

In this instance, as stated above, Plaintiff failed to even allege the status of the land 

where the act occurred, thus the Court has insufficient information to determine 

jurisdiction under the Montana test.

There are two exceptions to the Montana rule, delineated in Judge Seaworth’s 

Memorandum in Support of Renewed Motion to Dismiss.  Doc. 45 at 2-3; 12-13.  
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Plaintiff has entered into consensual relationships with Tribal members, as 

evidenced by the contracts at issue in the underlying cause of action.  As discussed 

in Judge Seaworth’s renewed motion to dismiss, the status of the land is a necessary

and very substantial factor under the first Montana exception.  Id. at 12.  Plaintiffs 

have not pled any facts regarding the status of the land.  However, as the land is held 

in trust by the United States (and the Tribal Court complaint is expressly limited to 

such lands), the Tribal Court has plenary jurisdiction over non-members.  Plains 

Commerce Bank, 554 U.S. at 335.  The first Montana exception therefore applies to 

the underlying breach of contract claim.

In addition, the Tribal Court has at least a colorable claim of jurisdiction over 

the underlying breach of contract action pursuant to the second Montana exception.  

Plaintiff’s memorandum in support of its motion for a preliminary injunction does 

nothing more than state the rule for the second Montana exception, and provides no 

analysis or facts to support its position that the exception does not apply.  In fact, 

Plaintiff cannot support its argument with facts because no tribal court record has 

been developed.  Because the detailed facts necessary to apply the second Montana 

exception have not been developed, it is impossible for the Court to determine the 

applicability of the exception.  Mem. in Support of Renewed Mot. for Summ. J., Doc. 

45 at 13.  Because tribal remedies have not yet been exhausted, this Court lacks 

jurisdiction as well as the necessary information to determine whether the second 
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Montana exception applies.  Moreover, the Tribal Court clearly has jurisdiction 

under the first Montana exception.  Plaintiff’s motion must, therefore, be denied.

C. THE BALANCE OF EQUITIES AND THE PUBLIC INTEREST FAVOR 
DENIAL OF PLAINTIFF’S MOTION.

Finally, as Plaintiff has failed to allege any actual harm, the balance of equities

and public interest clearly favor denial of Plaintiff’s motion.  While Plaintiff may be 

inconvenienced by going to Tribal Court, the Tribe’s interest in preserving its 

sovereignty and the integrity of its judicial system that would be infringed upon by 

abrogating the Tribal Court’s jurisdiction is both a tribal interest and a public interest 

that must be protected.  The public has no interest in depriving a court of its lawful 

jurisdiction.  In addition, the public interest in conformity with longstanding 

precedent regarding tribal court jurisdiction supports denial of Plaintiff’s motion.

CONCLUSION

This Court must abstain from ruling on Plaintiff’s motion for the simple fact 

that it lacks subject matter jurisdiction.  Tribal remedies must be exhausted before 

the Court can even consider its own jurisdiction.  However, should the Court proceed 

with considering Plaintiff’s motion, it must deny the motion because Plaintiff has 

failed to meet its burden for issuance of a preliminary injunction.  
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Respectfully submitted this 2nd day of February, 2018. 

FREDERICKS PEEBLES & MORGAN 
LLP

s/ Jeffrey S. Rasmussen
Jeffrey S. Rasmussen
1900 Plaza Drive
Louisville, CO 80027
Telephone:  (303) 673-9600
Fax: (303) 673-9155
Email:  jrasmussen@ndnlaw.com

s/ John Fredericks III
John Fredericks III

Counsel for Judge Mary Seaworth
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CERTIFICATE OF SERVICE

I hereby certify that on the 2nd day of February, 2018, I electronically filed 
the foregoing SPECIALLY APPEARING DEFENDANT JUDGE MARY 
SEAWORTH’S RESPONSE TO PLAINTIFF’S MOTION FOR 
PRELIMINARY INJUNCTION, with the Clerk of the Court via email at 
ndd_newcasebismarck@ndd.uscourts.gov and emailed the same filing to all parties 
of record as follows:

Reed A. Soderstrom
Pringle & Herigstad, P.C.
2525 Elk Drive
P.O. Box 1000
Minot, ND 58702 
Phone: 701-852-0381
Email: rsoderstrom1611@gmail.com

Attorney for Defendants Jolene Burr, 
Ted Lone Fight, Georgianna Danks, 
and Edward S. Danks

Patrick B. McRorie ND Bar No. 6598
LATHROP & GAGE LLP
950 Seventeenth Street, Suite 2400
Denver, CO 80202
Phone: 720-931-3200
Fax: 720-931-3201
Email: pmcrorie@lathropgage.com

Attorney for Plaintiff Kodiak Oil and 
Gas, Inc.

Michael J. Abrams 
LATHROP & GAGE LLP
2345 Grand Boulevard, Suite 2200
Kansas City, MO 64108
Phone: 816-292-2000
Fax: 816-292-2001 
Email: mabrams@lathropgage.com

Attorney for Plaintiff Kodiak Oil and 
Gas, Inc.

/s/ Kayla Myers-Graves
Kayla Myers-Graves, Legal Assistant
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