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INTRODUCTION 

This case involves exactly the kind of circumvention of the Appointments Clause that the 

Federal Vacancies Reform Act of 1998 (FVRA) was enacted to prohibit. It is undisputed that on 

January 19, 2017, Lawrence Roberts was no longer eligible to serve as Acting Assistant 

Secretary–Indian Affairs at the Department of the Interior. Having served in that capacity some 

months prior, and having reached the FVRA’s time limit on acting service, he had reverted to his 

position as Principal Deputy Assistant Secretary. Nevertheless, in defiance of the statute, he 

made a final decision on behalf of the Department to acquire land in trust for the Wilton 

Rancheria, thereby assuming a power assigned by regulation to the Assistant Secretary. 

In an effort to defend Roberts’s action, defendants emphasize that the powers of the 

Secretary of the Interior (and the Assistant Secretary) may be delegated to subordinate officials. 

That is true as a general matter, but it is irrelevant here because this case involves a regulation 

that precludes such delegation. Specifically, 25 C.F.R. § 151.12 makes explicit that some 

officials can make final trust acquisition decisions and others cannot. Under subsection (c), the 

Secretary or the Assistant Secretary may decide a trust application personally, and their decisions 

are final for the Department. See 25 C.F.R. § 151.12(c) (“A decision made by the Secretary, or 

the Assistant Secretary–Indian Affairs pursuant to delegated authority, is a final agency action 

under 5 U.S.C. 704 upon issuance.”). Under subsection (d), a subordinate official may decide a 

trust application, but that decision is not final. See id. § 151.12(d) (“A decision made by a 

Bureau of Indian Affairs official pursuant to delegated authority is not a final agency action of 

the Department under 5 U.S.C. 704 until administrative remedies are exhausted under part 2 of 

this chapter or until the time for filing a notice of appeal has expired and no administrative 

appeal has been filed.”). 

Defendants present a variety of arguments for why the power to make a final trust 

decision may be delegated, but they all founder on the plain language of the regulation. Their 

interpretation would render the carefully drawn distinctions between subsection (c) and 

subsection (d) superfluous. While the regulation says that some powers belong to some officials 
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and other powers belong to other officials, defendants believe that—through delegation— any 

power may be exercised by any official, at the whim of the Secretary. That is, to the extent there 

is ambiguity in the regulation, it should be resolved against defendants because their 

interpretation would create a serious constitutional question under the Appointments Clause by 

allowing non-Senate-confirmed officers (or non-officers) to exercise significant governmental 

authority without supervision by a principal officer. 

Finally, defendants suggest that even if Roberts’s January 19 decision was unlawful, it 

was ratified when Michael Black, ostensibly as Acting Assistant Secretary, denied an 

administrative appeal of that decision. Defendants do not address, or even cite, the relevant 

provision of the FVRA, but the Act makes clear why that argument fails: “[a]n action that has no 

force or effect under [the FVRA] may not be ratified.” 5 U.S.C. § 3348(d)(2). 

This Court should vacate the January 19 decision to acquire land in trust for the Wilton 

Rancheria as arbitrary and capricious, contrary to law, and without force and effect, and order the 

immediate rescission of defendants’ acceptance of title to the land in trust.   

ARGUMENT 

Throughout their briefs, defendants conflate three distinct functions and duties involved 

in the trust acquisition process: (1) the authority to review and approve a trust land application; 

(2) the authority to issue a decision that is final agency action for the Department under 5 U.S.C. 

§ 704; and (3) the authority to transfer title of the land from fee simple ownership into federal 

trust. This case does not turn on whether Roberts had the authority—as the Principal Deputy—to 

review and approve the Wilton trust land application because that is not what Roberts purported 

to do. Instead, it turns on a narrower point, namely, that Roberts lacked the authority to issue a 

decision that was final agency action for the Department. On January 19, Roberts was no longer 

the Acting Assistant Secretary, and 25 C.F.R. § 151.12 is clear that only the Secretary and the 

Assistant Secretary have the authority to issue a final agency decision involving trust land 

applications. 
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Defendants do not question that the January 19 decision was a final decision, nor could 

they, for the Department has treated it as one. The order itself purports to be final, stating that 

“[w]ith the issuance of this [record of decision], the Department has determined that it will 

acquire the Site in trust.” ECF 17, Exhibit A at 3; see id. at 90 (“[T]he Regional Director shall 

immediately acquire the land in trust.”). And the Department subsequently treated it as final. 

Although plaintiffs sought a stay in anticipation of the January 19 decision under 5 U.S.C. § 705, 

the Department denied that request on February 10 and immediately acquired title to the land in 

trust. Thereafter, Black dismissed an appeal of the decision on the ground that it “was final for 

the Department” when issued. ECF 33-1, Tab F at 3. 

Defendants also acted unlawfully when they implemented Roberts’s decision because 

Roberts lacked authority to make a decision that was final for the Department. 

A. Defendants’ reliance on the general principle that executive powers may be delegated 
is misplaced 

Defendants focus their argument (Gov’t Br. 9) on the uncontroversial proposition that 

“Congress has granted the Secretary broad authority to delegate” his powers. See Wilton Br. 8-9 

(“When a statute delegates authority to a federal officer or agency, subdelegation to a 

subordinate federal officers or agency is presumptively permissible absent affirmative evidence 

of a contrary congressional intent.”) (quoting U.S. Telecomm. Ass’n v. FCC, 359 F.3d 554, 565 

(D.C. Cir. 2004)). Those principles do not decide this case because while the Secretary may have 

authority to delegate, that authority can be—and has been—limited by regulation. 

The delegation provisions of the Departmental Manual—which were not adopted through 

notice-and-comment rulemaking procedures—cannot displace the contrary provisions of Section 

151.12(c), which make clear that the authority to make final trust-acquisition decisions resides 

only in the Secretary and the Assistant Secretary, not in their subordinates. See Schweiker v. 

Hansen, 450 U.S. 785, 789 (1981) (agency manual is not binding where it is contrary to a 

published regulation). Indeed, they do not purport to do so: the delegation provisions of the 

Department Manual acknowledge that redelegation is not permitted where “prohibited by statute, 
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Executive order, or limitations established by other competent authority.” 209 DM 8.3 (emphasis 

added); see also 011 DM 1.2.B (“Bureaus and offices must comply with the provisions of the 

DM, except to the extent that the provisions are superseded by … regulation ….”). 

Defendants’ discussion of general principles of delegability of executive power is 

therefore beside the point. This case is controlled by the principle that “an agency is bound by its 

own regulations.” Nat’l Envtl. Dev. Assoc.’s Clean Air Project v. EPA, 752 F.3d 999, 1009 (D.C. 

Cir. 2014) (quoting Panhandle Eastern Pipe Line Co. v. FERC, 613 F.2d 1120, 1135 (D.C. Cir. 

1979). “Although it is within the power of [an] agency to amend or repeal its own regulations, 

[an] agency is not free to ignore or violate its regulations while they remain in effect.” Id. 

(quoting U.S. Lines, Inc. v. Fed. Mar. Comm’n, 584 F.2d 519, 526 n.20 (D.C. Cir. 1978) 

(alterations in original). Because Section 151.12 assigns the power to make final trust decisions 

exclusively to the Secretary and Assistant Secretary, the Principal Deputy could not exercise that 

power. 

B. Under 25 C.F.R. § 151.12, only the Secretary or the Assistant Secretary may make a 
final trust decision 

The Secretary adopted the present version of 25 C.F.R. § 151.12 in 2013 “to provide 

clarification and transparency to the process for issuing decisions by the Department.” Land 

Acquisitions: Appeals of Land Acquisition Decisions, 78 Fed. Reg. 67,928, 67,929 (Nov. 13, 

2013). The regulation does that by specifying (1) which Department officials are authorized to 

decide trust requests; and (2) when their decisions are final for the Department, permitting the 

acquisition of title in trust. Under subsection (c), the Secretary or the Assistant Secretary may 

decide a trust application personally, in which case the decision is immediately final for the 

Department. See 25 C.F.R. § 151.12(c) (“A decision made by the Secretary, or the Assistant 

Secretary–Indian Affairs pursuant to delegated authority, is a final agency action under 5 U.S.C. 

704 upon issuance.”). Under subsection (d), a BIA official may also decide a trust application, 

but such a decision is not final for the Department and is subject to an administrative appeal. See 

id. § 151.12(d) (“A decision made by a Bureau of Indian Affairs official pursuant to delegated 
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authority is not a final agency action of the Department under 5 U.S.C. 704 until administrative 

remedies are exhausted under part 2 of this chapter or until the time for filing a notice of appeal 

has expired and no administrative appeal has been filed.”).  

The final trust decision at issue here was made by the Principal Deputy. That decision 

violated Section 151.12. Section 151.12(c) provides that the only final decisions are those made 

by the Secretary or the Assistant Secretary. Because the Principal Deputy is neither “the 

Secretary,” nor “the Assistant Secretary–Indian Affairs,” he could not issue a trust decision that 

was final for the Department. See 130 DM 2.1; 110 DM 8. In addition, the Principal Deputy is 

not a BIA official and therefore could not issue a non-final trust decision under Section 

151.12(d) either. This case, however, addresses the Principal Deputy’s authority to act under 

Section 151.12(c), which Section 151.12 plainly establishes he lacked. 

Defendants strain to avoid this straightforward interpretation of Section 151.12. In what 

is evidently intended as a criticism, they observe (Gov’t Br. 13) that “Plaintiffs treat the 

regulation like a statute.” Instead of carefully reading the language of the regulation, they urge 

this Court to defer to the Secretary’s interpretation and to hold that “Part 151 neither assigns 

authority to review and decide requests to take land into trust for Indians exclusively to the AS-

IA nor excludes delegation or redelegation of that authority to others.” Id. But an agency’s 

interpretation of a regulation is not entitled to deference when “an alternative reading is 

compelled by the regulation’s plain language.” Borgess Med. Ctr. v. Burwell, 843 F.3d 497, 501 

(D.C. Cir. 2016) (quoting Thomas Jefferson Univ. v. Shalala, 512 U.S. 504, 512 (1994)); see, 

e.g., S.A. Storer & Sons Co. v. Sec’y of Labor, 360 F.3d 1363, 1369 (D.C. Cir. 2004) (finding the 

agency’s interpretation “incompatible with the [regulation’s] plain language”). Here, the 

language of the regulation is plain, and defendants’ contrary reasoning disregards fundamental 

interpretive principles. 

1. Expressio unius 

Defendants ignore the interpretive canon of expressio unius est exclusio alterius, under 

which a provision conferring “authority in only specified circumstances could be said to imply 
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that it is withheld in other circumstances.” Setser v. United States, 566 U.S. 231, 238 (2012). 

Defendants suggest that the canon does not apply to delegations, but the authorities they cite do 

not support that proposition. For example, they rely (Gov’t Br. 13) on United States v. Mango, 

199 F.3d 85 (2d Cir. 1999), for the proposition “that a regulation naming certain officers as 

possessing particular authority is [not] affirmative evidence of intent to preclude delegation or 

redelegation of that authority to all others.” In fact, the court in Mango acknowledged that “a 

specific grant of power to an executive official to delegate a function to a named subordinate 

may be persuasive evidence that Congress did not intend subdelegation to any other official.” Id. 

at 90. The court found subdelegation permissible only because the statute in that case did “not 

address delegation directly.” Id. Here, by contrast, Section 151.12 expressly grants some powers 

to the Secretary and Assistant Secretary (Section 151.12(c)) and other, more limited powers, to 

their subordinates at the BIA (Section 151.12(d)). When the Secretary “includes particular 

language in one section . . . but omits it in another,” courts must presume that he did so 

“intentionally and purposely.” Russello v. United States, 464 U.S. 16, 23 (1983) (quoting United 

States v. Wong Kim Bo, 472 F.2d 720, 722 (5th Cir. 1972)). 

Defendants also cite United States v. Giordano, 416 U.S. 505 (1974), but that case is 

even less helpful to their position. There, the Court held that a statutory assignment to “the 

Attorney General, or any Assistant Attorney General specifically designated by the Attorney 

General” of authority to seek a wiretap precluded delegation of that authority to the Attorney 

General’s Executive Assistant. Id. at 508 (quoting 18 U.S.C. § 2516(1)). The Attorney General, 

like the Secretary of the Interior, has a general power to delegate his authority. But in reasoning 

that is equally applicable here, the Court emphasized that “the Executive Assistant is neither the 

Attorney General nor a specially designated Assistant Attorney General,” and it concluded that 

the statute, “fairly read, was intended to limit the power to authorize wiretap applications to the 

Attorney General himself and to any Assistant Attorney General he might designate.” Id. at 513-

14. The same is true of Section 151.12, which was intended “to provide clarification and 

transparency to the process for issuing decisions by the Department” by clarifying which 
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officials are permitted to make such decisions, and under what circumstances. 78 Fed. Reg. at 

67,929. 

Finally, defendants assert (Gov’t Br. 14) that the Department has “consistently” permitted 

subdelegations of authority. But other than the actions at issue in this litigation, their only 

evidence of that supposedly “consistent” interpretation is a January 2005 opinion of the Solicitor 

that did not identify making final trust decisions as an exclusive function of the Secretary or 

Assistant Secretary (Gov’t Br. 14, 23 n.10). That opinion was issued eight years before the 

adoption of the present version of Section 151.12. It therefore sheds no light on the appropriate 

interpretation of the regulation. See also Wilton Br. 16-17 (citing administrative rulings from 

2009, which, like the Solicitor’s Opinion from 2005, predated the adoption of the present 

regulations in 2013). 

2. Canon against superfluity 

Defendants’ interpretation also contravenes the canon that a regulation, like a statute, 

“ought, upon the whole, to be so construed that, if it can be prevented, no clause, sentence, or 

word shall be superfluous, void, or insignificant.” TRW Inc. v. Andrews, 534 U.S. 19, 31 (2001) 

(quoting Duncan v. Walker, 533 U.S. 167, 174 (2001)). Section 151.12 provides that certain 

officials can take certain kinds of actions (final trust decisions), while certain other officials can 

take other kinds of actions (trust decisions subject to administrative appeal). But defendants 

believe that any official (whether or not identified in the regulation) can take any kind of action 

(whether final or not). That interpretation makes the careful distinction between subsections (c) 

and (d) entirely pointless. 

Defendants rely heavily on Section 151.2(a), which defines the “Secretary” as “the 

Secretary of the Interior or authorized representative.” In their view (Gov’t Br. 16), that 

provision and Section 151.12 “work in conjunction to clarify that final fee-to-trust decisions may 

be made by the Secretary; by the AS-IA who has been delegated that authority; or by other 

authorized representatives who may be delegated or redelegated that authority.” But if that is 

what the provisions do, then Section 151.12 serves no purpose. The IRA already vests trust 
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acquisition authority in “the Secretary,” and on defendants’ reading, that authority may be 

delegated to any authorized representative—just as it could be if Section 151.12 did not exist. 

The distinctions that Section 151.12 draws among “the Secretary,” “the Assistant Secretary–

Indian Affairs pursuant to delegated authority,” and “a Bureau of Indian Affairs official pursuant 

to delegated authority” would therefore make no sense. 

And the phrasing of Section 151.12 was hardly accidental. The pre-2013 version of 

Section 151.12 referred only to the Secretary, and it did not distinguish between final and non-

final decisions. 25 C.F.R. § 151.12 (2012). The 2013 amendment replaced the word “Secretary” 

with “the Secretary, or the Assistant Secretary–Indian Affairs pursuant to delegated authority,” 

and it created separate subsections relating to final and non-final actions. Because the Assistant 

Secretary is by law and delegation the Secretary’s “authorized representative,” those changes 

could have served no purpose other than to limit the authority to make final trust decisions to the 

Secretary and the Assistant Secretary. Construing “Secretary” in Section 151.12(c) to mean “the 

Secretary or authorized representative,” as defendants suggest, would render the phrase “or the 

Assistant Secretary–Indian Affairs pursuant to delegated authority” superfluous. 

Defendants assert (Gov’t Br. 17) that their reading is necessary to give effect to the “or 

authorized representative” language in Section 151.2, but that is not so. Section 151.2 sets out 

definitions that govern all of 25 C.F.R. Part 151, not just Section 151.12. The definition of 

“Secretary” informs the interpretation of several other provisions in Part 151. For example, 

Section 151.9 states that “An individual Indian or tribe desiring to acquire land in trust status 

shall file a written request for approval of such acquisition with the Secretary.” The definition in 

Section 151.2 makes clear that the written request need not be filed with the Secretary 

personally; it can instead be submitted to “an authorized representative.” Section 151.2 can 

therefore be given effect without collapsing the separate categories of authority established by 

Section 151.12. 
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3. Constitutional avoidance 

As explained in plaintiffs’ motion for summary judgment, defendants’ interpretation of 

the scope of the Principal Deputy’s authority raises serious questions under the Appointments 

Clause of the Constitution. This Court need not resolve the potential Appointments Clause issues 

in this case. Instead, to the extent that the Court identifies ambiguity in the Secretary’s 

regulations, it should resolve that ambiguity by construing the regulations to avoid constitutional 

questions. See Dent v. Holder, 627 F.3d 365, 374 (9th Cir. 2010); Comet Enter. Ltd. v. Air-A-

Plane Corp., 128 F.3d 855, 859 (4th Cir. 1997). 

The Appointments Clause provides that the President shall appoint “Officers of the 

United States” with the advice and consent of the Senate, “but the Congress may by Law vest the 

Appointment of such inferior Officers as they think proper, in the President alone, in the Courts 

of Law, or in the Heads of Departments.” U.S. Const. art. II, § 2, cl. 2. Because the Principal 

Deputy is not appointed by the President with the advice and consent of the Senate, his 

appointment can be valid only if he is an “inferior officer.” 

Defendants do not dispute that making a trust acquisition is a significant exercise of 

federal authority. Instead, they attack (Gov’t Br. 21) a strawman theory, meant to represent 

plaintiffs’ argument, “that inferior officers may not exercise significant authority.” But the 

Appointments Clause problem with defendants’ position is not that an inferior officer may never 

exercise significant authority; rather, it is that “[t]he Appointments Clause does not permit such 

significant power [as the power to issue final trust decisions] to be vested in an inferior officer 

who is not subject to supervision by a Senate-confirmed officer.” Pltfs.’ Mot. for S.J. 15 

(emphasis added); see Edmond v. United States, 520 U.S. 651, 663 (1997) (noting that “‘inferior 

officers’ are officers whose work is directed and supervised at some level by others who were 

appointed by Presidential nomination with the advice and consent of the Senate”). 

Defendants’ only response is the assertion (Gov’t Br. 21) that the Principal Deputy is 

“directed and supervised at some level by the Secretary.” That is incorrect. With respect to the 

trust acquisition at issue here, Roberts was not directed or supervised by anyone. Rather, he 
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purported to exercise the authority to take a final action for the Department. The power to issue a 

final trust decision is the power to eliminate state and local jurisdiction—at least by regulation 

(25 C.F.R. § 1.4). Only a Senate-confirmed officer has such power. See Dep’t of Transp. v. Ass’n 

of Am. Railroads, 135 S. Ct. 1225, 1239 (2015) (Alito, J., concurring) (“Inferior officers can do 

many things, but nothing final should appear in the Federal Register unless a Presidential 

appointee has at least signed off on it.”).1  

The authority defendants cite only reinforces this conclusion. In Association of American 

Railroads v. Department of Transportation, the government argued that an arbitrator appointed 

under the Passenger Rail Investment and Improvement Act was an inferior officer because of the 

“limited nature” of his duties. 821 F.3d 19, 38 (D.C. Cir. 2016). The D.C. Circuit rejected that 

argument, determining that the arbitrator was not “directed and supervised at some level” by 

Senate-confirmed Presidential appointees. Id. at 39 (quoting Edmond, 520 U.S. at 663). In 

making that determination, the only factor the court considered was that the statute “doesn’t 

provide any procedure by which the arbitrator’s decision is reviewable by” the Surface 

Transportation Board, but instead gives the him the power to take “[a] final agency action.” Id. 

That, of course, is precisely the power defendants claim for the Principal Deputy. To avoid the 

constitutional questions raised by that claim, the Court should reject defendants’ interpretation of 

Section 151.12. 

                                                 
1 Wilton points out (Wilton Br. 19) that a subordinate official’s trust decision can become final 
upon review of the IBIA, which is not composed of Senate confirmed officers, and it argues that 
“[e]ither a function is so important that it requires sign-off from a Senate-confirmed officer or it 
does not.” That argument overlooks 25 C.F.R. § 2.20(c) and 43 C.F.R. § 4.332(b), which reserve 
to the Assistant Secretary—who is Senate-confirmed—the authority to assume jurisdiction over 
a trust-acquisition appeal that is before the IBIA. That power gives the Assistant Secretary 
supervisory authority over the IBIA, and it makes clear that its members are inferior officers. See 
also 43 C.F.R. § 4.5(a) (Secretarial authority over IBIA appeals). In any case, the constitutional 
sufficiency of that structure or how the Department designates members of the IBIA are not 
currently before the Court, but are subject to disagreement. Compare Bandimere v. SEC, 844 
F.3d 1168, 1170 (10th Cir. 2016), and Burgess v. FDIC, 871 F.3d 297 (5th Cir. 2017), with 
Raymond J. Lucia Companies, Inc. v. SEC, 832 F.3d 277 (D.C. Cir. 2016); see also Petition for 
Certiorari, Raymond J. Lucia v. SEC (No. 17-130).   
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C. Because the power to issue final trust decisions is a function or duty of the Assistant 
Secretary, the January 19 decision and subsequent land acquisition violated the 
FVRA 

Because the Department’s regulations vest the power to make final trust decisions 

exclusively in the Secretary and Assistant Secretary, the FVRA prohibited Roberts’ exercise of 

that power. Under the statute, his action is of “no force or effect.” 5 U.S.C. § 3348(d)(1). 

The FVRA contains strict limits on the circumstances under which an individual who has 

not been confirmed by the Senate may serve on an acting basis in an office requiring Senate 

confirmation. But the statute is not concerned solely with the titles held by such individuals. 

Congress recognized that merely restricting the use of an “acting” title would permit ready 

evasion of the FVRA’s limitations. As Senator Byrd explained, “any executive branch 

department whose functions are vested in the department’s head, who, in turn, can delegate those 

functions to subordinate officers, would be exempt from the provisions of the Vacancies Act.” 

144 Cong. Rec. S11,024 (daily ed. Sept. 28, 1998) (statement of Sen. Byrd). To prevent such 

evasion, Congress enacted a provision under which “[d]elegable functions of the office could 

still be performed by other officers or employees, but the functions and duties to be performed 

only by the officer whose appointment is by the President by and with the advice and consent of 

the Senate could be performed solely by the head of the executive agency.” S. Rep. No. 105-250, 

at 18 (1998). Specifically, the statute limits not only who may hold an office on an acting basis 

but also who may perform the “functions and duties” of an office. 5 U.S.C. §§ 3345(a), 3346(a).  

A “function or duty” of an office is “any function or duty” that (1) is established by 

statute or regulation and (2) is required by statute or regulation “to be performed by the 

applicable officer (and only that officer).” Id. § 3348(a)(2). Absent statutory authorization, the 

FVRA provisions governing acting officers “are the exclusive means for temporarily authorizing 

an acting official to perform the functions and duties of any” office. 5 U.S.C. § 3347(a) 

(emphasis added). Because Section 151.12 establishes the authority to issue final trust decisions 

and limits the exercise of that authority to the Secretary or the Assistant Secretary only, the 
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authority to issue a final trust decision and its implementation is unmistakably a “function or 

duty” of the Assistant Secretary under the FVRA.  

Defendants respond by conflating the discrete function or duty of issuing a final decision 

with other functions that are not exclusive to the Assistant Secretary. They argue (Gov’t Br. 16) 

that “[f]or FVRA purposes, . . . the only relevant question is whether Part 151 assigns the 

authority to review and decide requests to take land into trust for Indians to the AS-IA and to the 

AS-IA alone.” In their view, “finality” is a mere formality and is not a separate function or duty 

from the ability to make a non-final decision. But the authority to make a final decision is a 

different—and greater—power than the authority to make a decision that is subject to further 

review by a higher official. Defendants point out (Gov’t Br. 16) that Section 151.12(d) allows a 

subordinate official’s trust decision to become final if no administrative appeal is filed. But 

simply because subordinate officials can make decisions that become final if they are 

uncontroversial, it does not follow that those officials may make decisions that become final 

immediately and cut off any opportunity to appeal. For example, deciding cases and 

controversies is clearly a discrete function or duty of Article III judges, even though magistrate 

judges can issue reports and recommendations, and even though those reports and 

recommendations become effectively binding on the parties if no party files a timely objection. 

D. Roberts’s unlawful action was not ratified 

Defendants argue (Gov’t Br. 24) that Roberts’s invalid action of January 19 was ratified 

by Black’s subsequent denial of a stay and dismissal of the administrative appeal. Their 

argument ignores the governing statute, which prohibits ratification in precisely these 

circumstances. Specifically, the FVRA provides that “[a]n action taken by any person who is not 

acting under [the FVRA] in the performance of any function or duty of a vacant office . . . shall 

have no force or effect.” 5 U.S.C. § 3348(d)(1). And the next paragraph of the statute provides 

that “[a]n action that has no force or effect under paragraph (1) may not be ratified.” 5 U.S.C. § 

3348(d)(2). The meaning of that provision is apparent from its text, and it is also confirmed by 

the legislative history. Congress expected “that litigants with standing to challenge purported 
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agency actions taken in violation of [the FVRA] will raise noncompliance with this legislation in 

a judicial proceeding challenging the lawfulness of the agency action,” and it was concerned that 

allowing “ratification . . . would render enforcement of the Vacancies Reform Act a nullity in 

many instances.” S. Rep. No. 105-250, at 19-20 (1998). For that reason, it enacted Section 

3348(d)(2) to make clear that “the successor in the office . . . may not ratify the actions of a 

person . . . who, not being the agency head, performed nondelegable duties of the office.” Id. at 

19. 

Defendants do not even cite Section 3348(d), let alone explain how their theory of 

ratification is consistent with it. Instead, they cite (Gov’t Br. 24) various cases for the general 

proposition that “a decision made by an individual without proper authority is nonetheless valid 

if later ratified by someone with authority to do so.” None of those cases involved the FVRA, 

however, and therefore none is relevant here. 

E. Black’s resolution of the administrative appeal was independently unlawful 

Because Roberts lacked authority to make a final decision taking land into trust, Black’s 

rejection of the appeal of that trust decision was unlawful. But Black’s resolution of the appeal 

was unlawful for the independent reason that Black was ineligible to perform the functions and 

duties of the Assistant Secretary. Under 25 C.F.R. § 2.20(c) and 43 C.F.R. § 4.332(b), only the 

Assistant Secretary may assume jurisdiction of an appeal from IBIA. See 25 C.F.R. § 2.20(c) and 

43 C.F.R. § 4.332(b); see also 54 Fed. Reg. 6478, 6479 (Feb. 10, 1989) (Final rule “intended to 

vest exclusive authority to assume jurisdiction over an appeal in the Assistant Secretary ….”) 

and 54 Fed. Reg. 6483, 6485 (Feb. 10, 1989) (“[T]he final regulations issued by the [BIA] show 

that the authority to assume jurisdiction over an appeal lies exclusively with the Assistant 

Secretary ….”). On March 7, 2017, Black assumed jurisdiction of Stand Up’s appeal from the 

IBIA, citing “the authority vested in the Assistant Secretary–Indian Affairs.” ECF 33-1 at Tab A. 

He did so even though it is undisputed that, at that time, he was not eligible to act as Assistant 

Secretary because he was not “first assistant” to the Assistant Secretary or designated by the 

President. See 5 U.S.C. § 3345. 
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F. Defendants’ motions for summary judgment should be denied 

The present record is sufficient to grant summary judgment to plaintiffs on the claims 

raised in their motion for summary judgment, but at a minimum, the Court should deny 

defendants’ motions for summary judgment on Counts I and II because factual issues remain. 

Defendants mischaracterize plaintiffs’ potential delegation claims as being limited to the purely 

legal issues raised here. Defendants have not, however, produced the portion of the 

administrative record from January 19 to July 13, 2017. That record may reveal that defendants 

acted arbitrarily and capriciously in delegating authority and issuing the January 19 decision or 

in assuming jurisdiction from IBIA and dismissing plaintiffs’ administrative appeal.2  

If the Court is not inclined to grant plaintiffs’ motion for summary judgment, it should 

also deny defendants’ motions at this time. 

CONCLUSION 

For the foregoing reasons, Stand Up requests that the Court grant the motion for 

summary judgment and deny defendants’ cross-motions for summary judgment. 

 

                                                 
2 The January 19, 2017 memorandum of the Deputy Secretary, for example, purports to clarify 
Roberts’s authority and ratify his prior decisions, raising questions about the nature and 
adequacy of defendants’ delegation. See ECF 33-1 at 79. Defendants also rely on a biographical 
statement and an Office of Personnel Management position description rather than a Secretarial 
appointment to establish Roberts’s authority as Principal Deputy, raising questions about the 
sufficiency of his appointment itself. See id. at 36-37 n.25-26. Likewise, there are limits on when 
delegated powers can be exercised, such as the necessity of “immediate action.” See e.g. 302 DM 
2.5. These are all issues requiring record development, which is why plaintiffs opposed 
Defendants’ motion for relief from producing six months of the administrative record. See ECF 
38. Indeed, defendants’ latest claim that the July 13 dismissal “ratifies” Roberts’s January 19 
decision underscores the relevance of that record—but only if final trust authority is delegable 
under Section 151.12.    
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