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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NORTH DAKOTA 

WESTERN DIVISION 

KODIAK OIL & GAS (USA) INC., 

   now known as 

   Whiting Resources Corporation, 

Plaintiff, 

vs. 

JOLENE BURR, 

TED LONE FIGHT, 

GEORGIANNA DANKS, 

EDWARD S. DANKS and  

JUDGE DIANE JOHNSON,  

In Her Capacity as the Chief Judge 

of the Fort Berthold District Court, 

Defendants. 
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MEMORANDUM IN SUPPORT OF PLAINTIFF’S 

MOTION FOR PRELIMINARY INJUNCTION 

In this action for declaratory and injunctive relief, Plaintiff Kodiak Oil & Gas (USA) Inc., 

now known as Whiting Resources Corporation (“Kodiak”), seeks injunctive and declaratory 

relief to halt a lawsuit filed against Kodiak by Jolene Burr, Ted Lone Fight, Georgianna Danks, 

and Edward S. Danks (collectively “Defendants”) in the Fort Berthold District Court (“Tribal 

Court”).
1
  The Tribal Court Lawsuit is a federal contract action to recover royalties on flared gas; 

Defendants claim to be enrolled members of the Three Affiliated Tribes of the Fort Berthold 

Indian Reservation (“Tribe”) and owners of mineral interests within FBIR boundaries; they seek 

royalties based on a blank contract form entitled “OIL AND GAS MINING LEASE – 

ALLOTTED INDIAN LANDS” promulgated by the United States Department of Interior, 

                                                
1  This federal action also names as a defendant Chief Judge Diane Johnson of the Tribal Court or 

her successor (“Tribal Official”), who is sued solely in her official capacity.   
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Bureau of Indian Affairs (Doc. 17-1 at 8-11).  Like all the other defendants named in the Tribal 

Court Lawsuit, Kodiak is not a member of the Tribe.
2
 

Kodiak originally filed this federal action in 2014, and filed its first amended complaint 

on February 2, 2015, after Defendants amended their Tribal Court Lawsuit to allege solely a 

claim for breach of a federal form contract.  Doc. 17.  Since Defendants answered (Doc. 23), this 

federal action has been largely dormant pending the outcome of dispositive motion practice in 

the Tribal Court Lawsuit. 

Based on controlling authority from the United States Supreme Court, Kodiak moved to 

dismiss the Tribal Court Lawsuit because Defendants’ claim for breach of a federal contract 

raises a federal question over which tribal courts have no jurisdiction; moreover, the Tribal 

Court’s exercise of jurisdiction over Kodiak, a non-Indian, is presumptively invalid and cannot 

be based on the alleged contract because the Tribe has no regulatory authority over gas flaring or 

mineral development on allotted land conducted pursuant to a federal mineral lease.  The Tribal 

Court denied Kodiak’s motion to dismiss.  Kodiak then appealed to the MHA Nation Supreme 

Court, which affirmed denial of Kodiak’s motion to dismiss.  

Kodiak now moves for a preliminary injunction to halt any further proceedings in the 

Tribal Court Lawsuit as to Kodiak, including the recently filed motion for class certification, 

pending final determination by this Court that the Tribal Court has no jurisdiction over Kodiak.   

I. Procedural History
3
 

Kodiak’s original complaint (Doc. 1) and first amended complaint (Doc. 17) set forth the 

history of the Tribal Court Lawsuit until early 2015, together with pertinent exhibits consisting 

                                                
2  Effective September 1, 2017, Kodiak sold its assets on the Fort Berthold Indian Reservation to 
RimRock Oil & Gas Williston Resources, Inc. 
3
  Supporting materials already in the record will be cited by Docket number and page.  Exhibits 

A to K referenced herein are filed with Kodiak’s Motion for Preliminary Injunction. 
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of pleadings or other papers filed in the Tribal Court Lawsuit.  Docs. 1-1, 1-2 and 1-3; Docs. 17-

1, 17-2, 17-3, 17-4, 17-5, 17-6.  Kodiak now supplements the procedural history as follows:  

1. The Tribal Court heard oral argument on motions to dismiss by Kodiak and other 

defendants in the Tribal Court Lawsuit on November 18, 2015.  Exhibit A.  

2. By Memorandum Opinion dated May 12, 2016 and docketed in mid-June, 2016, 

the Tribal Court denied all motions to dismiss filed by Kodiak and others.  Exhibit B.  

3. On or about June 24, 2016, Kodiak filed its Special Answer to Second Amended 

Complaint (Exhibit C) and its notice of appeal to the MHA Nation Supreme Court (Exhibit D).  

See also Exhibit I at 1 (finding “Petitioners [including Kodiak] timely appeal to the MHA Nation 

Supreme Court”).  

4. On or about August 16, 2016, Kodiak filed its opening brief on appeal with the 

MHA Nation Supreme Court.  Exhibit E.  

5. Defendants (as plaintiffs in the Tribal Court Lawsuit) responded in their 

supplemental brief served October 11, 2016.  Exhibit F. 

6. Kodiak filed its reply brief on appeal on or about October 28, 2016.  Exhibit G. 

7. On May 19, 2017, the MHA Nation Supreme Court heard oral argument from 

Kodiak and other parties to the Tribal Court Lawsuit.  Exhibit H.  

8. By order dated October 3, 2017, the MHA Nation Supreme Court affirmed in 

part, reversed in part, and remanded the case to the Tribal Court for proceedings consistent with 

its opinion.  As to Tribal Court jurisdiction, the MHA Nation Supreme Court found “that the 

Tribe does have jurisdiction over non-Indians who enter into oil and gas leases with allottees 

relevant to individually allotted trust lands under the consensual relationship exception to the 

Montana general rule.”  Exhibit I at 6.  
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9. On or about November 16, 2017, the plaintiffs in the Tribal Court Lawsuit served 

a motion for class certification, with brief in support.  Exhibits J and K.  Although the motion 

does not define the proposed class, the brief asserts “there are thousands of allottee lease-holders 

and royalty recipients on the Fort Berthold Indian Reservation and thousands of producing wells 

involved that are affected by the flaring practices of Defendants.”  Ex. K at 5.  

II. Overview of Grounds for Preliminary Injunction  

A. Absence of Tribal Court Jurisdiction 

Tribal court jurisdiction over Kodiak is lacking and a preliminary injunction should be 

entered against the Tribal Court Lawsuit for two independent, yet related, reasons.  

First, the Tribal Court Lawsuit presents federal questions over which the Tribal Court has 

no jurisdiction.  See Section III.A., infra.   

An action for breach of a federal mineral lease presents a federal question that can only 

be decided by a court of general jurisdiction, namely a federal or state court.  The United States 

Supreme Court has emphatically declared that tribal courts are not courts of general jurisdiction 

and cannot decide federal questions absent express congressional authorization.  Defendants 

failed to establish that Congress has ever granted tribal courts jurisdiction over disputes 

involving a federal mineral lease.  The Tribal Court and MHA Nation Supreme Court largely 

ignored the issue, either by erroneously equating the limited jurisdiction of tribal courts with the 

general jurisdiction of federal and state courts or by erroneously shifting the burden to Kodiak to 

disprove the erroneously assumed existence of tribal court jurisdiction.   

Second, Kodiak’s alleged status as a party to a federal mineral lease of land allotted to 

individual Indians is insufficient to establish the first exception to the Montana presumption 

against tribal court jurisdiction over nonmembers.  See Section III.B., infra.   
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Both the Tribal Court and MHA Nation Supreme Court ignored the Supreme Court’s 

discussion of the Montana exception in Plains Commerce Bank v. Long Family Land & Cattle 

Co., 554 U.S. 316 (2008).  Plains Commerce Bank teaches that merely because nonmembers of a 

tribe may have entered into contracts in regard to lands or activities that have been removed from 

tribal authority does not restore tribal authority that has ceased to exist.  Here the limited 

Montana exception for consensual relationships cannot restore regulatory or adjudicative 

authority that has been twice removed from the Tribe.  First, the disputed conduct involves gas 

flaring in the development and production of mineral resources over which Congress has granted 

federal authorities plenary control, thereby removing the subject from the Tribe’s authority.  

Second, this dispute involves land allotted to individual Indians, and over which the Tribe’s 

authority has been removed; this lack of Tribal ownership and control over the allotted land is a 

strong, or even conclusive, indicator that tribal jurisdiction is absent.  Thus, a federal contract for 

oil and gas leasing cannot serve as a pretext for Tribal regulatory authority either over land 

allotted to individual members or over oil and gas development that Congress has assigned to the 

Secretary of the Interior.   

B. Standards for Preliminary Injunction  

In Dataphase Systems, Inc. v. C L Systems, Inc., 640 F.2d 109, 114 (8th Cir. 1981) (en 

banc), the Eighth Circuit explained that “whether a preliminary injunction should issue involves 

a consideration of (1) the threat of irreparable harm to the movant; (2) the state of balance 

between this harm and the injury that granting the injunction will inflict on other parties litigant; 

(3) the probability that movant will succeed on the merits; and (4) the public interest.”  This 

inquiry requires a balancing of the equities; if the balance of factors weighs sufficiently in the 

movant’s favor, courts should grant a preliminary injunction.  Id. at 113. 
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III. Probability of Success on the Merits 

A. No Tribal Court Jurisdiction Over Federal Questions 

1. Legal Standards 

25 U.S.C. § 396 applies to mineral development on allotted Indian lands, including those 

within the boundaries of the FBIR, and provides in pertinent part:  “All lands allotted to Indians 

in severalty, . . . may by said allottee be leased for mining purposes for any term of years as may 

be deemed advisable by the Secretary of the Interior . . . .”  This provision grants tribes no 

authority over mineral leasing on allotted lands.  Id.   

Instead, in the words of the Supreme Court, “the United States has exercised its 

supervisory authority over oil and gas leases in considerable detail.”  Poafpybitty v. Skelly Oil 

Co., 390 U.S. 365, 373 (1968) (discussing federal authority over land allotted to individual 

Indians).  See also Kerr-McGee Corp. v. Navajo Tribe, 471 U.S. 195, 199 (1985) (under 25 

U.S.C. § 396d “the Secretary has issued comprehensive regulations governing the operation of 

oil and gas leases” on tribal lands); see generally Naegele Outdoor Advertising Co. v. Acting 

Sacramento Area Director, 24 IBIA 169, 177 (IBIA 1993) (federal law governs contracts 

approved by Secretary on behalf of an Indian or Indian tribe and includes law as declared in 

decisions by Interior Board of Indian Appeals).  Indeed, 25 U.S.C. § 396 “places the Secretary of 

the Interior at the center of the leasing of Indian mineral lands.”  Pawnee v. United States, 830 

F.2d 187, 189 (Fed. Cir. 1987); 25 U.S.C. § 396 (“the Secretary of the Interior is authorized to 

perform any and all acts and make such rules and regulations as may be necessary for the 

purpose of carrying the provisions of this section into full force and effect”).  “The total of these 

regulations is comprehensive, giving wide powers to Interior as to all aspects of the leasing 

arrangement.”  Pawnee, 830 F.2d at 190 (emphasis added).  
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By granting the Secretary comprehensive authority over oil and gas development on 

Indian lands, Congress withdrew tribal authority.  “In the exercise of its superior and plenary 

control, Congress has chosen to grant exclusive authority for the regulation, administration and 

supervision of oil and gas leases on lands allotted to individual Indians to the Secretary of 

Interior.”  Rainbow Resources, Inc. v. Calf Looking, 521 F. Supp. 682, 684 (D. Mont. 1981) 

(emphasis added).  By enacting 25 U.S.C. § 396, Congress empowered the Secretary of the 

Interior to intrude on tribal sovereignty in matters concerning oil and gas on Indian land, thereby 

effectively removing any adjudicative authority of a tribal court over such matters.  Id. (enjoining 

exercise of tribal court jurisdiction over dispute involving oil well on allotted land).   

This pervasive federal regulation means that a contract dispute arising out of oil and gas 

leasing on Indian lands falls within federal question jurisdiction under 28 U.S.C. § 1331 as a 

civil action “arising under the . . . laws . . . of the United States.”  Comstock Oil & Gas Inc. v. 

Alabama & Coushatta Indian Tribes, 261 F.3d 567, 574 (5th Cir. 2001) (“federal regulations and 

statutes governing tribal oil and gas leases . . . invoke federal question jurisdiction”); Gaming 

World Int’l, Ltd. v. White Earth Band of Chippewa Indians, 317 F.3d 840, 848 (8th Cir. 2003) 

(agreeing that “the ‘extensive regulatory scheme’ governing tribal oil and gas leases conferred 

federal jurisdiction over a contract dispute between a tribe and two oil companies in Comstock”).  

A case presenting a federal question must be determined under federal law, and its outcome will 

depend on the construction and effect of federal law.  See, e.g., Midwestern Developments, Inc. 

v. City of Tulsa, 333 F.2d 1009, 1011 (10th Cir. 1964) (federal question raised by quiet title 

action involving former right-of-way over allotted land).   

Tribal courts have no jurisdiction over federal questions unless expressly granted by 

Congress.  Nevada v. Hicks, 533 U.S. 353, 367-68 (2001).  The Supreme Court’s analysis and 

Case 4:14-cv-00085-DLH-CSM   Document 30   Filed 12/04/17   Page 7 of 21



 -8-  
28298221v3  

holding came in ruling on a contention “that the tribal court, as a court of general jurisdiction, 

has authority to entertain federal claims under § 1983.”  Id. at 366 (emphasis added).  The Court 

rejected this contention in three steps. 

First, the Court recognized that the contention “is certainly true” for state courts.  Id.  

Under the federal “system of dual sovereignty, we have consistently held that state courts have 

inherent authority, and are thus presumptively competent, to adjudicate claims arising under the 

laws of the United States.”  Id. (internal quotation and citation omitted).  See also Yellow Freight 

System, Inc. v. Donnelly, 494 U.S. 820, 823 (1990) (state courts presumptively have jurisdiction 

over claims arising under federal law).  But this rule does not apply to tribal courts:  “This 

historical and constitutional assumption of concurrent state-court jurisdiction over federal-law 

cases is completely missing with respect to tribal courts.”  533 U.S. at 367.  Thus, tribal courts 

enjoy no presumption of concurrent jurisdiction over federal claims.  Id.  

Second, the Supreme Court then repudiated the premise that a tribal court should be 

regarded “as a court of general jurisdiction.”  Id. at 366.  “Respondents’ contention that tribal 

courts are courts of ‘general jurisdiction’ is also quite wrong.”  Id. at 367 (emphasis added).   

A state court’s jurisdiction is general, in that it lays hold of all subjects of 

litigation between parties within its jurisdiction, though the causes of dispute are 

relative to the laws of the most distant part of the globe . . . .  Tribal courts, it 

should be clear, cannot be courts of general jurisdiction in this sense, for a 

tribe’s inherent adjudicative jurisdiction over nonmembers is at most only as 

broad as its legislative jurisdiction. 

Id. at 367 (emphasis added) (internal quotation and citation omitted).  Thus, Nevada v. Hicks 

articulates the general rule that tribal courts “cannot be courts of general jurisdiction.”  Id. 

(emphasis added). 

Finally, the Court considered whether Congress had enacted any exception to this general 

rule for claims arising under 42 U.S.C. § 1983: 
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It is true that some statutes proclaim tribal-court jurisdiction over certain 

questions of federal law.  See, e.g., [citing as examples federal statutes involving 

certain child custody and mortgage foreclosure actions].  But no provision in 

federal law provides for tribal-court jurisdiction over § 1983 actions.   

Id. at 367-68.  Thus, the Court reached its holding by applying the general rule precluding tribal 

court jurisdiction to decide federal questions as a purported court of general jurisdiction.  Id. at 

367-68 & n.8.
 4
 

2. Analysis 

The opinion by the MHA Nation Supreme Court repeatedly acknowledges the reality that 

the Tribal Court Lawsuit for breach of a federal mineral lease involves questions of federal law.  

For example: 

• With respect to “individually allotted trust lands, mineral leases are governed by 

regulations found in 25 C.F.R. § 212.”  Exhibit I at 5. 

• “[T]he BLM’s regulations for oil and gas development on Indian land are extensive.  

Indeed, the very issue presented here ‒ the relationship between the flaring of natural 

gas from and royalty obligations under development leases ‒ is specifically addressed 

in the federal regulatory scheme.”  Exhibit I at 15.  

• “Respondents’ complaint alleged the Petitioners breached mineral leases executed by 

the parties under the IMLA [Indian Mineral Leasing Act].  25 U.S.C. § 396.  As 

indicate[d] above, the IMLA establishes a consistent system of leasing procedures 

that apply to mineral leases in Indian lands.  For oil and gas leases negotiated and 

executed under the IMLA, the Bureau of Indian Affairs Mineral Development 

Leasing Regulations apply.”  Exhibit I at 17.  

• “[A]ll of the claims made by the Respondents fall within the regulatory authority of 

the U.S. Department of Interior, Bureau of Land Management.”  Exhibit I at 18. 

Despite repeated acknowledgment of how the Tribal Court Lawsuit is interwoven with 

intricate federal law and regulations, the MHA Nation Supreme Court simply ignored Kodiak’s 

                                                
4  Notably, a defendant sued in state court on a federal question has a right to remove the case to 

federal court for determination.  28 U.S.C. § 1441(a).  The fact that no such removal right exists 

from tribal court simply confirms that tribal courts have no jurisdiction to determine federal 

questions in the first instance absent an express grant of jurisdiction from Congress.  Nevada v. 

Hicks, 533 U.S. at 368-69. 
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arguments that the Tribal Court has no jurisdiction over federal questions.  See, e.g., Exhibit E at 

17, 20-21; Exhibit G at 1-6; Exhibit H at 9-14.  Nor did either Tribal Court ever acknowledge the 

Supreme Court’s emphatic declaration that it is “quite wrong” to say that Tribal Court are courts 

of general jurisdiction.  See Exhibit B; Exhibit I.  Only near the end of a lengthy but opaque 

discussion of so-called “preemption” did the MHA Nation Supreme Court merely assume its 

jurisdiction over federal questions:  “There is no intrinsic reason why a tribal court determination 

(or for that matter, a state court determination . . .) would conflict with federal regulations or 

stand as an obstacle to their accomplishment.”  Exhibit I at 16 (citation omitted).  Whether the 

MHA Nation Supreme Court was asserting jurisdiction to decide federal questions, or was 

somehow declaring that tribal law can govern a federal contract or regulations, either result is 

plainly wrong.   

Instead, the holding in Nevada v. Hicks is controlling here, particularly since Defendants 

cannot overcome the presumption against tribal court jurisdiction by pointing to any federal 

statute that authorizes a tribal court to assume jurisdiction over a claim arising out of a federal 

mineral lease on allotted land.  To the contrary, Rainbow Resources enjoined tribal court 

jurisdiction in such a case.  521 F. Supp. at 683-85.  And it is immaterial whether federal 

jurisdiction is exclusive to a federal court or concurrent with a state court because the law 

compels the conclusion that there is no tribal court jurisdiction.  See Chiwewe v. BNSF Ry. Co., 

239 F. Supp. 2d 1213, 1218 (D.N.M. 2002) (“Whether this lawsuit could be tried in state court is 

irrelevant to the issue of whether a permanent injunction should ensue which enjoins the 

Plaintiffs from pursuing their Tribal Court case.”).  Thus, any contention that federal question 

jurisdiction is not “exclusive” (see, e.g., Exhibit F at 10-13; Exhibit I at 14 n.8) erroneously 
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presumes the existence of tribal court jurisdiction over federal questions despite controlling case 

law establishing the opposite – a presumption against any such tribal court jurisdiction. 

B. No Tribal Court Jurisdiction Over Non-Member Kodiak 

1. Montana Presumption Against Tribal Authority Over Nonmembers 

a. In General  

The Supreme Court has long described Indian tribes as “domestic dependent nations” that 

“are subject to plenary control by Congress.”  Michigan v. Bay Mills Indian Community, 134 S. 

Ct. 2024, 2030 (2014).  Accord Plains Commerce Bank, 554 U.S. at 327 (retained tribal 

sovereignty “is of a unique and limited character”).  Whatever authority tribes may retain to 

govern their members and territory is “subject ultimately to Congress” (id.), “exists only at the 

sufferance of Congress and is subject to complete defeasance.”  United States v. Wheeler, 435 

U.S. 313, 323 (1978) (emphasis added).  “In sum, Indian tribes still possess those aspects of 

sovereignty not withdrawn by treaty or statute, or by implication as a necessary result of their 

dependent status.”  Id.   

Absent Congressional action, Supreme Court decisions define the sovereign authority of 

Indian tribes.  “For powers not expressly conferred upon them by federal statute or treaty, Indian 

tribes must rely upon their retained or inherent sovereignty.”  Atkinson Trading Co. v. Shirley, 

532 U.S. 645, 649-50 (2001).  “[T]ribes do not, as a general matter, possess authority over non-

Indians who come within their borders:  ‘[T]he inherent sovereign powers of an Indian tribe do 

not extend to the activities of nonmembers of the tribe.’”  Plains Commerce Bank, 554 U.S. at 

328 (quoting Montana v. United States, 450 U.S. 544, 565 (1981)).  “Only full territorial 

sovereigns enjoy the power to enforce laws against all who come within the sovereign’s territory, 

whether citizens or aliens, and Indian tribes can no longer be described as sovereigns in this 

sense.”  Atkinson Trading, 532 U.S. at 653 n.5 (internal quotation marks and citation omitted).  
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Thus, efforts by a tribe to regulate the conduct of nonmembers within reservation boundaries are 

“presumptively invalid.”  Id. at 659; Plains Commerce Bank, 554 U.S. at 330. 

b. Exceptions to the Montana Presumption 

The Montana presumption against inherent tribal sovereignty to regulate nonmembers is 

subject to two “limited” exceptions.  Id.  Both exceptions stem “from the same sovereign 

interests”; they exist only as required to “regulate nonmember behavior that implicates tribal 

governance and internal relations” or to regulate nonmember conduct that imperils the existence 

of a tribe as a political entity.  Plains Commerce Bank, 554 U.S. at 335, 341.  Both exceptions 

are limited and should be narrowly construed to avoid swallowing the rule.  Id. at 330. 

The first Montana exception permits a tribe to regulate “the activities of nonmembers 

who enter consensual relationships with the tribe or its members, through commercial dealing, 

contracts, leases or other arrangements” (Montana, 450 U.S. at 565), but only when tribal 

regulation of nonmember conduct inside the reservation “implicates the tribe’s sovereign 

interests.”  Plains Commerce Bank, 554 U.S. at 332.   Thus, a tribe has inherent authority to 

regulate nonmember conduct under the first Montana exception “to the extent necessary ‘to 

protect tribal self-government [and] to control internal relations.’”  Id. (quoting Montana, 450 

U.S. at 564).  But a consensual relationship does not permit tribal regulation of matters already 

removed from tribal control.  Id., 554 U.S. at 336.   

The second Montana exception authorizes a tribe to exercise civil jurisdiction when 

conduct by a non-Indian “menaces the ‘political integrity, the economic security, or the health or 

welfare of the tribe.’”  Plains Commerce Bank, 554 U.S. at 341 (quoting Montana, 450 U.S. at 

566).  “The exception is only triggered by nonmember conduct that threatens the Indian tribe; it 

does not broadly permit the exercise of civil authority wherever it might be considered 

‘necessary’ to self-government.”  Atkinson Trading, 532 U.S. at 657 n.12 (emphasis omitted).  
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“The conduct must do more than injure the tribe, it must ‘imperil the subsistence’ of the tribal 

community.”  Plains Commerce Bank, 554 U.S. at 341 (quoting Montana, 450 U.S. at 566).   

The Montana rule and its exceptions apply regardless of the status of the land involved in 

the dispute.  Thus, “the general rule of Montana applies to both Indian and non-Indian land.”  

Nevada v. Hicks, 533 U.S. at 360 (no tribal court jurisdiction even though nonmember conduct 

“occurred on land owned and controlled by the Tribe” (id. at 370)).  “[E]fforts by a tribe to 

regulate nonmembers, especially on non-Indian fee land, are ‘presumptively invalid.’”  Plains 

Commerce Bank, 554 U.S. at 330 (quoting Atkinson, 532 U.S. at 659).  By this phrasing, the 

Supreme Court has explained that the presumption, although operating with particular force on 

non-Indian fee land, applies to all tribal efforts to regulate nonmembers:  “Montana’s analytic 

framework now sets the outer limits of tribal civil jurisdiction – both regulatory and adjudicatory 

– over nonmember activities on tribal and nonmember land.”  Attorney’s Process & Investig. 

Services, Inc. v. Sac & Fox Tribe, 609 F.3d 927, 936 (8th Cir. 2010) (emphasis added).
5
 

c. Limited Nature of Tribal Court Jurisdiction 

The jurisdiction of a tribal court can be no broader than a tribe’s regulatory authority.  

Nevada v. Hicks, 533 U.S. at 357-58, 370 n.9.   Thus, matters outside the scope of tribal 

regulatory authority necessarily also lie outside the jurisdiction of tribal courts; when tribal 

regulatory authority is lacking, there is no need to undertake a separate examination of tribal 

                                                
5
  In disregard of this controlling authority, the MHA Nation Supreme Court treated the status of 

allotted land as somehow determinative of tribal jurisdiction over Kodiak.  Exhibit I at 3-6. But 

the U.S. Supreme Court regards land ownership as “a dispositive factor” only in negating tribal 

jurisdiction; indeed, under its precedent, “the absence of tribal ownership has been virtually 

conclusive of the absence of tribal civil jurisdiction.”  Nevada v. Hicks, 533 U.S. at 360 

(emphasis added); see also id. at 382 (Souter, J., concurring) (“It is the membership status of the 

unconsenting party, not the status of real property, that counts as the primary jurisdictional 

fact.”) (footnote omitted).  Thus, the status of allotted land is relevant here because the absence 
of Tribal ownership negates Tribal Court jurisdiction.  See Section III.B.2.b, infra. 
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adjudicative authority.  Id. at 358.  Accord Strate v. A-1 Contractors, 520 U.S. 438, 453 (1997) 

(holding “a tribe’s adjudicative jurisdiction does not exceed its legislative jurisdiction”).  

2. Analysis 

Kodiak is not a member of the Tribe, so the Tribal Court Lawsuit asserting inherent tribal 

jurisdiction over a nonmember for conduct within FBIR boundaries is presumptively invalid and 

should be enjoined.  Defendants advocate the exercise of Tribal jurisdiction over Kodiak and 

other nonmembers, so it was their burden to establish one of the two Montana exceptions.  

Atkinson Trading, 532 U.S. at 654, 659.  They failed to do so, so Defendants and the Tribal 

Official should be enjoined from proceeding further with the Tribal Court Lawsuit. 

The first Montana exception does not apply because, even assuming Defendants have any 

consensual relationship with Kodiak,
6
 it could not create tribal regulatory authority over gas 

flaring that Congress has instead granted to the Secretary – particularly as to flaring on 

individual allotted lands, which have been removed from tribal control.
7
   

                                                
6
  Defendants merely rely on a blank federal contract form and failed to allege or establish in 

Tribal Court that any Defendant has a contract (i.e. a private consensual relationship) with 

Kodiak.  This is yet another reason jurisdiction under the first Montana exception fails.  See Doc. 

17-1 at 8-11. 
7  Neither Defendants nor the Tribal Court invoked the second Montana exception, and it would 

not apply because gas flaring does not imperil the subsistence of the tribal community as a self-

governing entity.  The “elevated threshold” for the second exception suggests the exercise of 

tribal power “must be necessary to avert catastrophic consequences.”  Plains Commerce Bank, 

554 U.S. at 341 (internal quotation omitted).  Inherent tribal authority exists under this exception 
only when essential to the political survival of a tribe as a self-governing entity.   

Applying the words of the Supreme Court to this case, gas flaring within the FBIR may be “quite 

possibly disappointing,” but it “cannot fairly be called ‘catastrophic’ for tribal self-government.”  

Plains Commerce Bank, 554 U.S. 341.  Just as allotted and fee lands have long existed on the 

FBIR without leading to the demise of tribal self-government, oil and gas development has also 
long been a fact of FBIR life.   
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a. No Tribal Regulatory Authority Over Gas Flaring 

The party asserting tribal jurisdiction has the burden of establishing its existence by act of 

Congress or under Supreme Court precedent defining inherent, retained tribal sovereignty.  

Atkinson, 532 U.S. at 654.  Defendants have never claimed to rely on any statute allegedly 

granting the Tribe authority to regulate flaring on allotted land, nor could they.  Instead, 

Congress has assigned complete regulatory control to the Secretary and thereby divested tribes of 

regulatory authority, and tribal courts of adjudicative authority, over such matters.  Section 

III.A.1, supra.  And tribal courts have no general jurisdiction over the federal questions arising 

under a federal contract for mineral leasing on allotted Indian lands.   Id.  Thus, the Tribal Court 

Lawsuit should be enjoined for lack of Tribal regulatory and adjudicative authority.   

First, Congress has put the Secretary of the Interior “at the center” of mineral leasing and 

development on allotted lands.  Pawnee, 830 F.2d at 189.  Mineral leasing of allotted lands on 

the FBIR occurs if and only to the extent “the Secretary determines that approving the lease or 

agreement is in the best interest of the Indian owners.”  25 U.S.C. § 396 as amended by Pub. L. 

No. 105-188, § 1(a)(2)(A)(ii) and § 1(b), 112 Stat. 620 (July 7, 1998).  Following allotment of 

FBIR land to Indians in severalty (see Section III.B.2.b., infra) and assignment of mineral 

development to the Secretary, any Tribal authority over such matters is now twice removed 

based on the nature of the land and the nature of the activity.  Thus, “subject matter jurisdiction 

properly lies with [federal] court and not with . . . Tribal Court.”  Rainbow Resources, 521 F. 

Supp. at 684 (enjoining tribal court action over mineral lease dispute on allotted land). 

Second, the Secretary has issued comprehensive regulations over mineral development, 

allocated responsibilities within the Department of Interior, and required lessees on allotted lands 

to abide by those regulations or face federal enforcement authority.  The Bureau of Land 

Management has issued NTL-4A, which establishes standards and procedures for determining 
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whether gas flaring was avoidable or unavoidable.  See Doc. 1-3.  This extensive federal 

supervision leaves no room for tribal regulation of gas flaring.  Cf. Yavapai-Prescott Indian 

Tribe v. Watt, 707 F.2d 1072 (9th Cir. 1983) (tribe lacked authority to cancel commercial lease 

on restricted Indian land without Secretary’s approval; such unilateral termination would require 

suspension of federal regulations).  

In summary, the Secretary’s authority as to the matter in controversy is exclusive, Tribal 

regulatory and adjudicative authority over gas flaring is absent, and the Tribal Court Lawsuit 

should be enjoined. 

b. No Inherent Tribal Authority Over Contract Involving Allotted Land 

The federal lease form invoked by plaintiffs applies only to “ALLOTTED INDIAN 

LANDS.”  Doc. 17-1 at 8.  Allotted lands are held in trust by the United States for the benefit of 

individual Indian allottees – not the Tribe as an entity.  See Poafpybitty, 390 U.S. at 368 (allotted 

lands are held in trust by United States for sole use and benefit of the individual allottee); accord 

Exhibit B at 5 (“land allotted to individual Indians was to be held by the United States in trust for 

the sole use and benefit of the Indian allottees”).  Cf. Strate, 520 U.S. at 454 & n.8 (equating 

“tribal land” with “land belonging to the Tribe or held by the United States in trust for the 

Tribe”) (citing Montana; emphasis added).   

A tribal court does not acquire otherwise nonexistent jurisdiction merely because a 

contract exists with a nonmember regarding a member’s interest in land that has been removed 

from tribal control.  Plains Commerce Bank, 554 U.S. at 336.  The allotment of reservation land 

to individual Indians removed the Tribe’s authority over the allotted lands.  See Montana, 450 

U.S. at 559 n.9 (equating allotment of Indian land “with the dissolution of tribal affairs and 

jurisdiction”); Heckman v. United States, 224 U.S. 413, 431-32 (1912) (reviewing history of 

allotments of tribal land to individuals under legislation that “contemplated the dissolution of the 

Case 4:14-cv-00085-DLH-CSM   Document 30   Filed 12/04/17   Page 16 of 21



 -17-  
28298221v3  

tribal organizations and the distribution of tribal property”).  Indeed, the Tribe’s Constitution 

confirms these observations.  See Constitution of the Three Affiliated Tribes of the Fort Berthold 

Indian Reservation art. VI, § 5(h) (Doc. 16-3 at 25) (allotted lands are an exception to power of 

Tribal Business Council to regulate inheritance of land); id. art. IX, § 2 (Doc. 16-3 at 28) 

(defining “Tribal Lands” as “unallotted lands” of FBIR and certain other lands thereafter 

acquired by or in trust for the Tribe).   

The first Montana exception cannot be used to create or restore tribal regulatory authority 

that has been lost or otherwise does not exist.  Plains Commerce Bank, 554 U.S. at 336.  Plains 

Commerce Bank considered whether a tribal court had jurisdiction over a nonmember to enforce 

tribal tort law prohibiting discriminatory land sales.  The plaintiff ranching company (owned by 

tribal members) defaulted on its obligations with the defendant bank (not a tribal member), and 

was unable to exercise an option to purchase fee land previously deeded to the bank in lieu of 

foreclosure.  Based on the bank’s alleged discrimination, the plaintiff obtained a tribal court 

judgment that reinstated the option and effectively nullified the bank’s previous land sale to 

nonmembers.  The Supreme Court rejected the contention that the contractual relationship 

between the nonmember bank and its customer gave the tribal court jurisdiction to restrain or 

alter the alienation of fee land, explaining that Congress long ago permitted the fee allotment of 

land, with the result that this parcel within the reservation passed into private hands.  Id. at 336.  

The tribe lost the authority to control the disposition of such land at that time, and a subsequent 

contract between the bank and its customer could not restore the lost tribal authority.  Id. at 340. 

Likewise, merely because the individual Defendants are members of the Tribe and may 

have entered into contracts in regard to lands and activities that have been removed from Tribal 

authority cannot restore tribal authority that has ceased to exist.  Thus, a federal contract for oil 
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and gas leasing does not create Tribal regulatory authority either over land allotted to individual 

members or over oil and gas development that Congress has assigned to the Secretary, nor is 

there any reason Kodiak should have anticipated that a pervasively federal contract for mineral 

development on allotted land would subject Kodiak to Tribal Court jurisdiction.  Id. at 338. 

C. Probability of Success Is Established  

For any or all of the reasons above, each of which are supported by controlling Supreme 

Court precedent, Kodiak has plainly demonstrated the probability of success on the merits of its 

claims for injunctive and declaratory relief.  Indeed, this standard is not particularly onerous, for 

as this Court has recognized, a court evaluating the movant’s likelihood of success on the merits 

“need not decide whether the party seeking injunctive relief will ultimately prevail.”  Enerplus 

Res. (USA) Corp. v. Wilkinson, 2016 U.S. Dist. LEXIS 191313 at *9 (Case No. 1:16-cv-103 

(D.N.D. Aug. 30, 2016).  The likelihood of success on the merits is the most significant factor to 

be considered, but under Eighth Circuit precedent, there is no requirement that the movant 

demonstrate a greater than 50% likelihood of prevailing on the merits.  Id.   

IV. Other Factors Supporting Preliminary Injunctive Relief 

A. Irreparable Harm to Kodiak Unless a Preliminary Injunction is Entered  

Kodiak will suffer irreparable injury to its constitutional and legal rights if a preliminary 

injunction is not entered.  Kodiak should not be subjected to the judicial authority of a tribunal 

which has no jurisdiction over Kodiak or the federal questions presented here.  The presumption 

against tribal court jurisdiction over nonmembers reflects “an overriding concern that citizens 

who are not tribal members be protected . . . from unwarranted intrusions on their personal 

liberty.”  Nevada v. Hicks, 533 U.S. at 384 (Souter, J. concurring) (internal quotations omitted).  

Moreover, “the Bill of Rights and the Fourteenth Amendment do not of their own force apply to 

Indian tribes.”  Id. at 383.  See also Plains Commerce Bank, 554 U.S. at 337 (tribal “laws and 
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regulations may be fairly imposed on nonmembers only if the nonmember has consented”).  

Continued maintenance of this federal-question case in Tribal Court also irreparably deprives 

Kodiak of its right under 28 U.S.C. § 1441(a) to remove a federal case to federal court.  See 

Nevada v. Hicks, 533 U.S. at 368-69 (no removal right exists from tribal court because Tribal 

Courts have no jurisdiction over federal questions). 

On a practical level, oil and gas operations are already subject to comprehensive 

regulation by federal agencies as provided by Congress and the Department of the Interior.  

Continuation of the Tribal Court Lawsuit will in all likelihood subject Kodiak to irreparable 

injury in the form of conflicting standards, interference with and uncertainty in business decision 

making, and extraordinary litigation delay and expense.  Defendants’ recent request for class 

certification in Tribal Court will only compound the many facets of the prejudice and irreparable 

injury to Kodiak. 

B. Balance of Equities Favors the Grant of a Preliminary Injunction  

Based on the controlling authorities discussed above and the demonstrated probability of 

success on the merits, Defendants have no lawful right to hail nonmember Kodiak into Tribal 

Court for the litigation of federal questions under a federal contract.  Thus, a preliminary 

injunction will result in no cognizable harm to Defendants.  Instead, they will continue to have 

the rights and remedies afforded them under federal law and regulations.  Nevada v. Hicks, 533 

U.S. at 373 (tribal members are able to invoke authority of federal or state courts to vindicate 

federal rights).  The Tribal Court Lawsuit is an exercise in forum shopping, but Defendants have 

no right to disregard controlling Supreme Court precedent or the comprehensive federal 

regulation and authority over mineral leasing, development and flaring on allotted Indian land.   
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C. Public Interest Favors a Preliminary Injunction 

A preliminary injunction will uphold the rule of law and recognize the controlling force 

of United States Supreme Court precedent in matters of tribal court jurisdiction.  The public is 

not served by permitting Defendants to circumvent federal law and procedure by suing non-

members of the Tribe in Tribal Court as to gas flaring pursuant to federal mineral development 

contracts and federal regulations.  Continuation of the Tribal Court Lawsuit will merely promote 

confusion, conflict with federal law, and waste of public and private resources on matters that 

cannot be lawfully heard or regulated in Tribal Court.  

V. Conclusion 

Accordingly, Kodiak requests that the Court enter an injunction preliminarily enjoining 

Defendants and the Tribal Official from proceeding further with the Tribal Court Lawsuit as to 

Kodiak pending further order of this Court.  

Dated this 4th day of December, 2017.  
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