
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
DAVIS GRAHAM &  

STUBBS LLP 
ATTORNEYS AT LAW 

50 W. LIBERTY ST., STE. 950 
RENO, NEVADA 89501 

(775) 229-4219 

 

 
4281420.62 

Laura K. Granier, Esq. (NSB 7357)  
laura.granier@dgslaw.com 
Erica Nannini, Esq. (NSB 13922) 
DAVIS GRAHAM & STUBBS LLP 
50 W. Liberty Street, Suite 950 
Reno, Nevada 89501 
Tel:  (775) 229-4219 
Fax:  (775) 403-2187 
Attorneys for Carlin Resources, LLC 

UNITED STATES DISTRICT COURT 
DISTRICT OF NEVADA 

BATTLE MOUNTAIN BAND of the 
TE-MOAK TRIBE of WESTERN 
SHOSHONE INDIANS, 
 
   Plaintiff, 
v. 

UNITED STATES BUREAU OF LAND 
MANAGEMENT, and JILL C. SILVEY, in 
official capacity as Bureau of Land 
Management Elko District Manager, 
  
    Defendants; 
 
and 
 
CARLIN RESOURCES, LLC 
 
  Defendant-Intervenor and  
  Crossclaimant. 
 

Case No.  3:16-cv-0268-LRH-WGC 

 
 
 
 
CARLIN RESOURCES, LLC’S 
OPPOSITION TO PLAINTIFF’S 
MOTION TO DISMISS CROSSCLAIMS 
 
 
HEARING REQUESTED 
 

 
 Intervenor and Crossclaimant Carlin Resources, LLC ("Carlin"), by and through its 

undersigned counsel, DAVIS GRAHAM & STUBBS, hereby submits this opposition to Plaintiff 

the Battle Mountain Band of the Te-Moak Tribe of Western Shoshone Indians (hereinafter the 

“BMB” or the “Band”)’s Motion to Dismiss Crossclaim (ECFs 104 and 105).   

INTRODUCTION 

Carlin filed a crossclaim against Defendants United States Bureau of Land Management 

and Jill C. Silvey in her official capacity as Bureau of Land Management Elko District 
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Management (together, “BLM”).  The crossclaim arose out of the BLM’s procedurally improper 

decision designating areas underlying the Hollister Mine Project (“Project”) as Traditional 

Cultural Properties (“TCPs”) without proper consultation with Carlin.  As detailed in the 

crossclaim, the Decision violated the National Historic Preservation Act (“NHPA”); 43 C.F.R. 

Part 3809, including §§ 3809.431 and .602; and the Administrative Procedure Act (“APA”).  The 

BMB seeks dismissal of Carlin’s crossclaim, arguing that (i) Carlin failed to exhaust its 

administrative remedies – despite that controlling precedent does not require such exhaustions in 

this matter and, Carlin did exhaust; (ii) the Band is a necessary party to Carlin’s crossclaim but 

enjoys sovereign immunity -- despite the Band’s waiver of sovereign immunity; and (iii) that 

Carlin lacks standing under Article III and the NHPA – despite a clear violation of Carlin’s rights 

causing injury as explained below.  BMB fails to meet its FRCP 12(b)(7) burden to produce 

evidence in support of its motion that it is a necessary party, and similarly fails its burdens under  

FRCP 12(b)(6) and 12(b)(1) relative to their standing argument.  Therefore, Carlin respectfully 

requests that this Court deny the BMB’s motion to dismiss Carlin’s crossclaim.  

FACTUAL BACKGROUND 

As detailed in the Court’s December 9, 2016, Order (ECF No. 94), this action involves 

the various BLM decisions and permits authorizing the construction of a power transmission line 

on land located in Elko County, Nevada that the BMB has identified as TCPs and BLM recently 

deemed eligible for inclusion on the National Register of Historic Places (“National Register”). 

The Band currently resides on colony lands in close proximity to the Tosawihi Quarries and 

contends that the entirety of the quarries, including the TCPs at issue, are a vital spiritual, 

cultural, and economic center for the Band and other member bands of the Te-Moak tribe.  

Defendant BLM is the federal agency responsible for overseeing and administering 

public lands, including the public lands on which the Tosawihi Quarries and the identified TCPs 

exist. As part of its administration of these lands, the BLM is authorized to issue permits for use 

of the land.  Intervenor Carlin is the current owner of certain mining rights within the Tosawihi 
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Quarries and operator of the Hollister Mine (the “Project”). Approximately eight years ago, 

Carlin’s predecessors applied for a permit from the BLM to convert certain land in the quarries 

from an exploratory mining area into a functional mine. Carlin, as the current owner of the 

Project, is the interested party to the BLM decisions and federal permits at issue.  

All of the BLM decisions in this action arise from and/or relate to the approved Hollister 

Mine. After the BLM completed its review of the power line project under the National 

Environmental Policy Act (NEPA) and the NHPA, and after BLM authorized Carlin to proceed 

with building the power line, BLM issued a decision (“Decision”) designating the areas 

underlying the Project as eligible for inclusion on the National Register as TCPs under 54 U.S.C. 

§ 307103(a) and 36 C.F.R. § 800.16(l)(1).  See Decision, ECF 98-1.  The BLM had already 

completed the work to identify TCPs potentially impacted by the Project and approved the 

Project in the BLM’s Record of Decision signed on March 31, 2014 (“ROD”).  The ROD 

approved not only the mine plan of operations, but also issuance of a right-of-way (“ROW”) to 

construct the electrical distribution line to provide power to the Project in part to mitigate air and 

noise impacts from generators that would otherwise be required.   

Pursuant to the NHPA, the Section 106 implementing regulations (36 C.F.R. Part 800) 

and a Programmatic Agreement (“PA”) prepared to comply with the NHPA for the Project, the 

BLM was legally obligated to consult with Carlin during the agency’s process of considering 

designation of new TCPs in the Project area but failed to do so. The PA was negotiated over the 

course of approximately three years and signed by the BLM, Carlin, the Nevada State Historic 

Preservation Officer and the Advisory Council on Historic Preservation. 

 Carlin filed a counterclaim against the BMB.  This Court dismissed Carlin’s 

counterclaim, and granted Carlin leave to file a crossclaim against the BLM.  Accordingly, 

Carlin filed a crossclaim against the BLM, arguing that the BLM’s TCP designations were 
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substantively and procedurally improper and contrary to Carlin’s rights under the NHPA, the PA 

and BLM’s March 31, 2014 ROD approving the mine.  Carlin Resources, LLC’s Crossclaim 

Against Bureau of Land Management and Jill C. Silvey ¶ 3, ECF 98 (“Crossclaim”).  

ARGUMENT 

The BMB incorrectly argues the following: Carlin’s crossclaim must be dismissed 

because Carlin had not exhausted its administrative remedies; the BMB is an indispensable, 

unjoinable party to the crossclaim; and Carlin lacks standing.  Carlin addresses each of the 

BMB’s erroneous arguments in turn.  

A. Carlin exhausted its administrative remedies even though exhaustion was not 
required for the discretionary appeal of an immediately effective BLM decision.  

 
The BMB argues that the cross claim must be dismissed because Carlin failed to 

demonstrate that it has exhausted its administrative remedies.  This argument fails for at least 

two reasons:  Carlin exhausted any available administrative remedy by first filing an appeal with 

the Interior Board of Land Appeals (“IBLA”); and, while Carlin did so in an attempt to preserve 

judicial resources, such exhaustion was not required here for a discretionary intra-agency appeal 

of an immediately effective BLM decision.    

The Band ignores that Carlin appealed the BLM’s Decision to the IBLA, along with a 

petition for stay of the BLM’s Decision.  See Exhibit 1, Notice of Appeal (hereinafter, “Notice 

of Appeal”) (where Klondex Mines Ltd. has since acquired all interests in Carlin from Carlin’s 

previous owner, Waterton Global Mining Company, LLC).  On July 29, 2016, the IBLA denied 

Carlin’s petition for stay and dismissed Carlin’s appeal.  See Exhibit 2, IBLA Order 231354-

0035 (hereinafter, “IBLA Order”).  The Band further ignores that such administrative exhaustion 

was not required here. 

Generally, a party may not seek judicial review of an adverse administrative decision 

until the party first pursues all possible relief within the agency.  Young v. Reno, 114 F.3d 879, 

881 (9th Cir. 1997); see also 43 C.F.R. § 4.21(b).  Administrative remedies are exhausted upon 
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disposition of a claim which is not appealable to either the Director of the Interior Office of 

Hearings and Appeals or an Appeals Board, such as the IBLA.  43 C.F.R. § 4.21(b).  However, 

the Supreme Court and the Ninth Circuit have recognized exceptions to the exhaustion 

requirement -- where a statute leaves intra-agency appeal within a party’s discretion.  Darby v. 

Cisneros, 509 U.S. 137, 147, 151-54 (1993) (interpreting §704 of the APA not to require 

exhaustion if not required by statute, or if the regulations do not provide for the decision being 

ineffective during the appeal); Young, 114 F.3d at 881.  The Young court stated that: 

The Supreme Court has recognized that, in cases governed by the Administrative 
Procedures Act (‘APA’), section 10(c) of the APA, 5 U.S.C. § 704, further limits 
the discretion of courts to impose exhaustion requirements. . . . Section 10(c) 
explicitly requires exhaustion of all intra-agency appeals mandated either by 
statute or by agency rule; it would be inconsistent with the plain language of § 
10(c) for courts to require litigants to exhaust optional appeals as well. . . . Thus, 
where the APA applies, an appeal to ‘superior agency authority’ is a prerequisite 
to judicial review only when expressly required by statute or when an agency rule 
requires appeal before review and the administrative action is made inoperative 
pending that review. 
 

Young, 114 F.3d at 881–82 (citing Darby, 509 U.S. at 147, 154).  The Young court held that 

where INS regulations stated that a “petitioner may appeal the decision within fifteen days” to 

the Board of Immigration Appeals, the appeal itself was optional, rather than mandatory as 

required by 5 U.S.C. § 704.  Id. at 882.  Thus, intra-agency review was not required prior to 

seeking judicial review in federal court.  Id.  Likewise, the Eighth Circuit court of appeals held 

that a party need not exhaust administrative remedies before seeking judicial review of an 

adverse DOI decision because (1) though the relevant statute contemplated exhaustion, it did not 

require it; and (2) the agency’s decision was immediately effective against the plaintiff.  Coteau 

Properties Co. v. Department of Interior, 53 F.3d 1466, 1471 (8th Cir. 1995).  

In 1992, the BLM revised the administrative appeal regulations to require a request for a 

stay, rendering stays discretionary with the agency.  43 CFR § 4.21(a).  Therefore, under the 
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APA, an agency decision is final and can be appealed to federal district court without exhausting 

agency remedies, if the stay is denied.  See Darby v. Cisneros, 509 U.S. 137, 147 (1993) (an 

agency can avoid making a decision final be either adopting a regulation or by making the 

decision inoperative pending review; but otherwise it is considered final).  Under 43 CFR 

3809.803, which governs de facto plan modifications, “[a]ll decisions under this subpart go into 

effect immediately and remain in effect while appeals are pending before OHA unless OHA 

grants a stay under 4.21 of this title.”  If the agency does not grant a stay, then the agency 

decision is final and can be immediately challenged in federal court.  Oregon Natural Desert 

Ass'n. v. Green, 953 F. Supp. 1133, 1141-42 (D. Ore. 1997) (holding that the absence of a stay in 

implementing a River Plan made the agency’s decision final);  Idaho Watersheds Project v. 

Hahn, No. 97-0519 S-BLM, slip op. at 9 (D. Idaho Mar. 31, 1999) (rejecting BLM's defense of 

lack of finality and failure to exhaust agency remedies in a grazing permit challenge because the 

decision was final and appealable despite plaintiff’s failure to pursue agency remedies).  

  Under Darby and Young, Carlin was not required to exhaust its remedies through the 

IBLA prior to filing the crossclaim against the BLM because the statute at issue does not require 

intra-agency exhaustion, and the BLM’s decision was immediately effective.  The appeal 

statement in the BLM’s decision at issue is under 43 CFR 3809.803, which states that decisions 

under the statute “go into effect immediately and remain in effect while appeals are pending 

before OHA unless OHA grants a stay,” and provides that a party “may” appeal.  43 CFR 4.410 

states that “[a]ny party to a case who is adversely affected by a decision of the Bureau or Office 

or an administrative law judge has the right to appeal to the Board,” and goes on to list several 

exceptions.   The BLM Decision itself states that it is effective immediately.   

Moreover, as discussed above, Carlin appealed to the IBLA in an effort to conserve 

judicial resources.  Like in Green, the IBLA denied Carlin’s request for stay, rendering the 

decision final and immediately challengeable in federal court.  See, e.g., 953 F. Supp. at 1141-42.  
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Therefore, this matter is properly before this Court, and the BMB’s argument lacks merit.  

B. Plaintiff BMB is present and can be party to the claim as it has waived its sovereign 
immunity. 
 

The Band previously argued for dismissal of Carlin’s counterclaim asserting it was barred 

by the Band’s sovereign immunity.  This Court granted the BMB’s motion to dismiss Carlin’s 

counterclaim against the BMB – not based on sovereign immunity but because the Court 

concluded the counterclaim did “not challenge any action by the Band and instead seeks a 

declaration as to the BLM’s compliance with a federal statute” and granted Carlin’s request for 

leave to file crossclaims against the BLM.   See Order granting motion to dismiss counterclaim 

and granting leave to file a crossclaim, ECF 94.  Contrary to the BMB’s argument, the BMB is 

not a necessary party under FRCP 19, and need not be joined in order for Carlin to obtain the 

relief requested in the crossclaim as outlined below.  However, should this Court conclude that 

the BMB is a necessary party, it already is present in the case as evident by its motion to dismiss, 

and Carlin should be granted leave to amend to join the BMB. 

Under FRCP 12(b)(7), a complaint must be dismissed if it fails to join an indispensable 

party under FRCP 19.  As the party moving to dismiss for failure to join an indispensable party, 

the BMB bears the burden of producing evidence in support of motion – which it has failed to 

do.  See Biagro Western Sales Inc. v. Helena Chemical Co., 160 F.Supp. 2d 1136, 1141 (E.D. 

Cal. 2001).  Under Rule 19, courts first consider whether a party is “necessary” -- whether the 

court can accord “‘complete relief’ … among existing parties” or “whether the absent party has a 

‘legally protected interest’ in the subject of the suit” that will be impaired or impeded.  Shermoen 

v. United States, 982 F. 2d 1312, 1317 -18 (9th Cir. 1992).  If a court finds a party to be 

necessary, it must then determine whether the necessary party can be joined, and, if it cannot be 

joined, whether that party is indispensable such that in “equity and good conscience,” the case 
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must be dismissed.  Id.  This inquiry is “a practical one and fact specific,” and considers 

prejudice to the existing and absent parties.  Id. at 1317 ; FRCP 19(b)).  The BMB fails to satisfy 

its burden to produce evidence in support of its motion under FRCP 12(b)(7). 

1.  The BMB is not a necessary party under FRCP 19(a), and is judicially estopped 
from arguing the same 
 
The BMB argues that it is a necessary party under FRCP 19(a), citing Carlin’s previously 

dismissed counterclaim against the BMB, which is no longer at issue.  BMB Memo in Support of 

Motion to Dismiss Carlin Crossclaims (hereinafter, “BMB MTD”), ECF 105, at 3-4.  In fact, the 

single excerpt to which the BMB cites to demonstrate its status as “necessary” to the crossclaim 

is not included in Carlin’s crossclaim at all, and therefore should not be considered.  Compare 

BMB MTD, at 3-4; with Crossclaim.  Looking past the BMB’s error in conflating Carlin’s 

previously-dismissed counterclaim with the current crossclaim at issue, this Court should invoke 

judicial estoppel to prevent the BMB from arguing that it is a necessary party when its argument 

in a previous filing is blatantly inconsistent.   

“Judicial estoppel is an equitable doctrine that precludes a party from gaining an 

advantage by asserting one position, and then later seeking an advantage by taking a clearly 

inconsistent position.” Hamilton v. State Farm Fire & Cas. Co., 270 F.3d 778, 782–83 (9th Cir. 

2001).  “This court invokes judicial estoppel not only to prevent a party from gaining an 

advantage by taking inconsistent positions, but also because of general considerations of the 

orderly administration of justice and regard for the dignity of judicial proceedings, and to protect 

against a litigant playing fast and loose with the courts.  Id. When considering whether to apply 

the doctrine of judicial estoppel, courts will consider the following factors: (1) whether a party’s 

later position is “clearly inconsistent with its earlier position;” (2) “whether the party has 

succeeded in persuading a court to accept that party’s earlier position, so that judicial acceptance 

of an inconsistent position in a later proceeding would create the perception that either the first or 
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the second court was misled;” and (3) “whether the party seeking to assert an inconsistent 

position would derive an unfair advantage or impose an unfair detriment on the opposing party if 

not estopped.”  New Hampshire v. Maine, 532 U.S. 742, 743 (2001). 

Here, this Court should invoke judicial estoppel to prevent the BMB from gaining an 

advantage by taking inconsistent positions.  In its motion to dismiss Carlin’s counterclaim 

against the BMB, the Band argued that Carlin’s claim must be dismissed because it was the 

BLM, not the Band, who was responsible for the TCP designation, and “it is for them [the BLM] 

to defend any action challenging that decision,” ECF 83 at 6, and this Court concluded that 

Carlin’s counterclaim “does not challenge any action by the Band and instead seeks a declaration 

as to the BLM’s compliance with a federal statute when issuing certain agency actions.”  See 

Order, ECF 94, at 3.  The BMB now argues that it is an indispensable party—asserting a position 

that is clearly inconsistent with its earlier position.  Pursuant to the second factor, the BMB has 

already persuaded this Court to accept its earlier position, as this Court dismissed Carlin’s 

counterclaim against the BMB on that basis and explicitly permitted Carlin to file the instant 

crossclaim.  See Order granting motion to dismiss counterclaim and granting Carlin leave to file 

crossclaim, ECF 94, at 3 (“In its motion, the [BMB] requests that the court dismiss Carlin’s 

counterclaim on the basis that it does not challenge any action by the Band and instead seeks a 

declaration as to the BLM’s compliance with a federal statute when issuing certain agency 

actions. . . . The court has reviewed the documents and pleadings on file in this matter and 

agrees.”).  Finally, the BMB would undoubtedly derive an unfair advantage by first arguing that 

it is the improper subject of Carlin’s claim, prevailing on that theory, and later arguing that it is 

an indispensable and unjoinable party in an effort to prevent Carlin from availing itself of the 

court system entirely.  Therefore, in addition to the unfair detriment Carlin will experience 

related to continued financial, procedural and regulatory harm, Carlin will be effectively denied 

Case 3:16-cv-00268-LRH-WGC   Document 113   Filed 05/18/17   Page 9 of 25



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 DAVIS GRAHAM &  
STUBBS LLP 

ATTORNEYS AT LAW 
50 W. LIBERTY ST., STE. 950 

RENO, NEVADA 89501 
(775) 473-4513 

 

 
10 of 25 

 

access to the judicial system if its claim is dismissed based on the BMB’s inconsistent arguments 

and attempt to undermine the dignity of these judicial proceedings, warranting this Court’s 

invocation of judicial estoppel.  

In the alternative, the BMB need not be joined in order for Carlin to obtain the relief 

requested in the crossclaim because Carlin can obtain the complete relief requested in its 

crossclaim without naming additional parties, the crossclaim will not impede the BMB’s ability 

to protect its rights, and no party to the crossclaim will face the risk of inconsistent obligations.   

Under FRCP 19(a)(1), a party is required to be joined to an action if feasible in the event that: 

(A) in that person's absence, the court cannot accord complete relief among existing 
parties; or 
(B) that person claims an interest relating to the subject of the action and is so situated 
that disposing of the action in the person's absence may: 

(i) as a practical matter impair or impede the person's ability to protect the interest; or 
(ii) leave an existing party subject to a substantial risk of incurring double, multiple, or 
otherwise inconsistent obligations because of the interest. 
 

“There is no precise formula for determining whether a particular nonparty should be joined 

under Rule 19(a) . . . . The determination is heavily influenced by the facts and circumstances of 

each case.”  N. Alaska Envtl. Ctr. v. Hodel, 803 F.2d 466, 468 (9th Cir.1986).  

In its crossclaim against the BLM, Carlin alleges that the BLM’s Decision violated the 

NHPA; 43 C.F.R. Part 3809, including §§ 3809.431 and .602; and the APA.  See Crossclaim, 

ECF 98, at 7-8. Accordingly, Carlin respectfully requests that this Court conclude that the 

BLM’s Decision was unlawful and vacate the Decision, and grant other relief as the Court deems 

just and proper.  See Crossclaim, ECF 98, at 8-9.  As the BMB previously argued to this Court, 

Carlin may be granted the complete relief requested in the BMB’s absence because Carlin 

requests that this Court declare the BLM’s Decision unlawful and vacate that decision, as it 

resulted in a discrete harm to Carlin due to the substantial resources and planning Carlin has 

invested in reliance on the finality of the ROD.  Such an order does not require the joinder of the 
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Band, nor does the BMB argue as much.  See FRCP 19(a)(1)(A); see generally BMB MTD.  

Further, pursuant to FRCP 19(a)(1)(B)(i), the BMB does not claim an interest relating to the 

subject of the action to the level that the BMB’s absence may impair or impede its ability to 

protect that interest—in fact, the BMB fails in its motion to declare an interest relative to the 

crossclaim at all.  Compare BMB MTD, ECF 105, at 3-4 (citing to the “purpose” of Carlin’s 

previously-filed counterclaim as “to put a stop to the Band’s improper continued attempts to 

undermine the ROD and interfere with Carlin’s vested property rights”), with Crossclaim, ECF 

98 (citing no such purpose).  Carlin submits in its crossclaim that the BMB also bases its lawsuit 

on the BLM’s decision, but the BMB’s blatant failure to demonstrate how its interests will be 

impaired or impeded by this crossclaim are determinative.  Carlin does not dispute that if the 

BLM conducts proper consultation both Carlin and the Band will have full and fair opportunity 

to participate in the BLM’s decision-making with respect to the Band’s proposed new TCPs.  

Finally, pursuant to FRCP 19(a)(1)(B)(ii), neither the BLM nor Carlin are subject to a substantial 

risk of incurring multiple, or otherwise inconsistent obligations because of the BMB’s interest in 

the crossclaim, and the BMB does not argue as much.  While Carlin maintains in its crossclaim 

that the BMB also bases its lawsuit on the BLM’s decision, the BLM was obligated by federal 

law to consult with Carlin prior to designating new TCPs but failed to do so.  Therefore, the 

BMB has failed to satisfy its burden under FRCP 12(b)(7) to demonstrate that it is necessary to 

grant Carlin’s requested relief.  Moreover, while no other party is necessary for Carlin to obtain 

the requested relief, the BMB is already present in this case, responding to the pertinent issues 

raised by all parties as evident through its motion to dismiss.  If the Court deems necessary, this 

Court may order the BMB to be joined under FRCP 19(a)(2).   

2. The BMB has waived any claim to sovereign immunity  

The BMB argues that Carlin’s claim must be dismissed because the BMB is a necessary 
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party, but immune from Carlin’s crossclaim.  While BMB is not necessary for Carlin to obtain 

relief confirming Carlin’s procedural rights, should this Court conclude that BMB is a necessary 

party, this Court may order the BMB to be joined as a party pursuant to FRCP 19(a)(2) because 

the BMB has waived any viable claim to sovereign immunity.   

Indian tribes are not subject to suit unless a tribe has waived its sovereign immunity or 

Congress has expressly authorized the action.  Kiowa Tribe of Oklahoma v. Mfg. Techs., Inc., 

523 U.S. 751, 754 (1988).  Under the waiver-by-litigation doctrine, a sovereign like the Band 

waives immunity to a claim where, as here, the sovereign itself puts the same issues before the 

Court.  By filing the lawsuit underlying Carlin’s crossclaim, the BMB consented to this Court’s 

resolution of the issues raised in the Complaint, including the risk of being bound by an adverse 

determination.  McClendon v. United States, 885 F.2d 627, 630 (9th Cir. 1989) (“Initiation of a 

lawsuit necessarily establishes consent to the court’s adjudication of the merits of that particular 

controversy.”); United States v. Oregon, 657 F.2d 1009, 1015 (9th Cir. 1981) (“[T]he Tribe 

assumed the risk that its position would not be accepted, and that the Tribe itself would be bound 

by an order it deemed adverse.”).  The scope of the BMB’s waiver-by-litigation extends to all of 

the issues necessary to decide the BMB’s lawsuit.  Tohono O'odham Nation v. Ducey, No. CV-

15-01135-PHX-DGC, 2016 WL 1241888, at *8 (D. Ariz. Mar. 30, 2016).  The BMB has 

consented to the Court’s resolution of all controversies necessary to resolve its Complaint. 

Carlin’s crossclaim raises matters that are identical to matters necessary to resolve the 

BMB’s initial complaint.  For example, the BMB based its lawsuit on the BLM’s Decision and 

seeks to modify the ROD, approved activities for the Project, and the ROW.  The BMB seeks a 

determination by this Court that the BLM violated the PA because the BLM did not modify the 

ROD and ROW based on the Decision.  Complaint ¶¶ 43-44.  Carlin’s crossclaim alleges that the 

BLM improperly interpreted the PA to make the Decision, and breached the terms of the PA 
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(and by extension violated the NHPA) when it ignored the process under the PA and failed to 

provide Carlin its procedural rights under the PA and the NHPA in rendering the Decision.  The 

BLM’s consequent breach of the terms of the PA are in turn a violation of the NHPA, and 

arbitrary, capricious and not in accordance with law in violation of the APA. 

Without citation to any legal authority the Band argues that it “has only waived sovereign 

immunity for its claims against the United States, not for any claims by Carlin.” BMB MTD, 

ECF 105, at 10.  However, the waiver-by-litigation doctrine turns on the issues advanced by the 

sovereign in litigation, not the procedural posture of parties.  The doctrine is based on the 

concept of a sovereign’s consent to be bound by a Court’s determination of particular 

controversies.  Tohono O’odham Nation, 2016 WL 1241888, at *8.  Nothing turns on whether a 

defendant was named as a defendant in the Complaint or intervened as of right under Rule 24(a).  

This makes sense because, once permitted to intervene, intervening parties are treated no 

differently from an original party.  See Charles Alan Wright, Arthur R. Miller & Mary Kay 

Kane, 7C Fed. Prac. & Proc. Civ. § 1920 (3d ed.) (“Unless conditions have been imposed, the 

intervenor is treated as if the intervenor were an original party and has equal standing with the 

original parties.”).  This Court issued an order granting Carlin’s motion to intervene in this 

matter, making Carlin a party to the underlying action.  Therefore, Carlin’s status as an 

intervenor does not remove Carlin’s crossclaim from the scope of the Band’s waiver.   Because 

the matters raised in the crossclaim are identical to matters necessary to resolve the Band’s 

Complaint – the BLM’s proper interpretation of and compliance with the PA and NHPA, the 

Band cannot assert sovereign immunity as a defense to the crossclaim.  See, e.g., Tohono 

O'odham Nation, 2016 WL 1241888, at *8.  Accordingly, the BMB has consented to 

adjudication of the issues raised in Carlin’s crossclaim and has therefore waived sovereign 

immunity from the crossclaim. 
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3. Carlin’s crossclaim may proceed under FRCP 19(b) in the BMB’s absence 

Even if this Court concludes that the BMB is a necessary party, and that the BMB has 

sovereign immunity, the action still may proceed under FRCP 19(b) without the BMB as a party 

to the crossclaim because the BMB fails to demonstrate that it is indispensable.  A party is 

indispensable if, “in equity and good conscience,” the court should not allow the action to 

proceed in its absence.  Fed. R. Civ. Proc. 19(b).  The Court must balance four factors in making 

the indispensability determination: (1) prejudice to any party or to the absent party; (2) whether 

relief can be shaped to lessen prejudice; (3) whether an adequate remedy, even if not complete, 

can be awarded without the absent party; and (4) whether there exists an alternative forum.  

Kescoli v. Babbitt, 101 F.3d 1304, 1310-1311 (9th Cir. 1996).  As noted above, the Band is not 

absent – but instead is the Plaintiff who initiated this action and, as demonstrated by the filing of 

its motion to dismiss, has the full opportunity to participate in the crossclaim.   

i. The first 19(b) factor  

  The BMB argues that it will suffer prejudice if absent from this crossclaim because 

“Carlin itself has made abundantly clear that the purpose of its crossclaim is to prejudice the 

Band’s attempt to protect its substantial interests in a 10,000 year-old sacred site.”  BMB MTD, 

ECF 105, at 8.  However, the BMB does not identify any such statement by Carlin in the 

Crossclaim, failing to satisfy its burden under FRCP 12(b)(7).  Carlin’s crossclaim merely seeks 

to protect its own (and the public’s) interest in agency compliance with the procedures of NHPA 

and the APA and the PA, and identifies no purpose related to prejudice to the BMB.  Indeed, an 

order requiring the BLM to proceed properly as required under the PA and the NHPA would 

ensure the Band is consulted and provided the opportunity to argue for protection of the areas at 

issue – all Carlin seeks is participation in that process as mandated by the PA and law. 

 Further, Carlin’s attempt to correct unlawful and therefore voidable agency action does 

not prejudice the BMB.  The fact that the BMB presumably benefits from and agrees with the 
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new TCPs that the BLM improperly designated (through a legally flawed process) does not make 

the BMB’s interest a valid one that stands to be adversely affected, where this Court is required 

to set aside those TCPs.  See 5 U.S.C. § 706(2)(A) (a reviewing court “shall hold unlawful and 

set aside agency action, findings, and conclusions found to be . . . arbitrary, capricious, an abuse 

of discretion, or otherwise not in accordance with law”).   

Additionally, the BMB failed to provide information about the new TCPs throughout the 

underlying eight-year NEPA process, and cannot now claim that it will be prejudiced by this 

Court’s correction of unlawful BLM action.  See Crossclaim, ECF 98, at 5 (“The Decision 

undermines and conflicts with the ROD because the ROD approved the Project and ROW two 

years prior to the Decision designating the very same sites as new TCPs – despite years of 

consultation with the Band prior to issuance of the ROD.”); see also Carlin’s Opposition to 

Renewed Motion for TRO, ECF 38, at 4 (“The Band had full opportunity to participate in the 

lengthy NEPA process, including the steps taken by the BLM to identify TCPs, evaluate impacts 

to TCPs, and assess avoidance and mitigation measures. . . . With respect to identification of 

TCPs, the Band had the opportunity to assert the significance of any site impacted by the Project 

through consultation during the six-year long NEPA process and the Class III inventories 

completed in 2011 and 2013.”)  The BMB’s failure to take advantage of the well-established 

procedures encouraging its participation as outlined in NHPA should not give the BMB the right 

to litigate based on supposed prejudice after the fact, demonstrating a disregard for judicial 

economy.   

If this Court permits Carlin’s crossclaim to proceed, the BLM may exercise the proper 

procedures regarding consultation with the public, including Carlin, and also the BMB, 

attempting to lawfully designate the property at issue as TCPs.  Therefore, this Court may set 

aside the TCPs and compel the BLM to satisfy its obligations under NHPA, the APA, and the 
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PA, and the BMB cannot claim that it suffers prejudice from Carlin’s attempt to hold the BLM to 

its statutory and contractual obligations as the BMB would participate in that process.  

Finally, in the event that this Court recognizes an unnamed prejudice to the BMB, that 

prejudice is mitigated, or eliminated, by the presence of a party who will represent the absent 

party’s interests.  See Heckman v. United States, 224 U.S. 413, 444-45 (1912)(concluding that 

tribal grantors of land were not indispensable parties in a suit brought by the United States to 

cancel those conveyances and to restore the land to the tribal grantors, stating that “[t]here can be 

no more complete representation than that on the part of the United States in acting on behalf of 

these dependents . . . . When the United States instituted this suit, it undertook to represent the 

Indian grantors whose conveyances it sought to cancel”).  Assuming that the BMB’s unidentified 

prejudice lies in this Court setting aside the BLM’s unlawfully-designated TCPs, the BMB’s and 

the BLM’s interests converge in this action—evidenced by the overlapping arguments within the 

BLM’s and BMB’s motions to dismiss.  Though the BMB and the BLM’s interests are at odds in 

the initial underlying complaint, the BLM’s position in this crossclaim is such that it can 

adequately represent the BMB’s interests to mitigate or eliminate prejudice.   

Carlin seeks to remedy the harm it has suffered as a result of the BLM’s unlawful 

procedures, and has nowhere delineated a purpose to prejudice the Band, and the Band fails to 

identify any prejudice.  Assuming the Band’s claimed prejudice lies in this Court requiring the 

BLM to engage in the procedures required under NHPA, APA, and the PA, the BMB cannot be 

prejudiced by requiring the BLM to comply with relevant law.  

ii. The second 19(b) factor 

The BMB argues that (i) there is no relief alternative to dismissal that this Court can issue 

to lessen or avoid prejudice to the BMB because courts have been unable to shape relief where a 

tribe is found to have sovereign immunity; and (ii) judgments are not binding upon tribal entities 

Case 3:16-cv-00268-LRH-WGC   Document 113   Filed 05/18/17   Page 16 of 25



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 DAVIS GRAHAM &  
STUBBS LLP 

ATTORNEYS AT LAW 
50 W. LIBERTY ST., STE. 950 

RENO, NEVADA 89501 
(775) 473-4513 

 

 
17 of 25 

 

without a waiver of sovereign immunity, so courts have found that adequate relief cannot be 

afforded without the tribal party’s joinder.  BMB MTD, ECF 105, at 9.   

The BMB’s argument is irrelevant because the BMB has waived its claim to sovereign 

immunity from this crossclaim.  Moreover, this Court may fashion relief to set aside the unlawful 

process by which the TCPs were designated, and order the BLM to satisfy the procedures 

required under NHPA, APA, and the PA when moving forward with a new review of the 

proposed TCP designation.  This Court would not be predetermining the outcome of the BLM’s 

consideration of the TCP designation on its merits – but instead ordering that BLM follow proper 

procedure and, thus, the agency might still designate the same new TCPs – but with proper 

participation by both BMB and Carlin.   

iii. The third 19(b) factor 

The BMB does not argue that a judgment rendered in its absence will be inadequate.  “If an 

adequate remedy, even if not complete, can be awarded without the absent party, the suit may go 

forward.”  Makah Indian Tribe v. Verity, 910 F.2d 555, 560 (9th Cir. 1990).  Thus, this Court 

may award Carlin an adequate remedy  -- which requires BLM’s compliance with the law to consult 

with Carlin in the decision making process -- without the BMB as a party to this crossclaim.   

Carlin’s requested relief is an order that the BLM failed to follow proper procedures and, 

therefore, its decision on the new TCPs should be vacated.  See Crossclaim, ECF 98, at 8-9.  

Carlin’s requested relief can be accomplished absent the BMB, as outlined in the section II(a) 

above, because the BMB does not claim an interest relating to the subject of the action to the 

level that the BMB’s absence may impair or impede its ability to protect that interest.  In fact, the 

BMB fails in its motion to declare an interest relative to the crossclaim at all.  Compare BMB 

MTD, ECF 105, at 3-4 (citing to the “purpose” of Carlin’s previously-filed counterclaim as “to 

put a stop to the Band’s improper continued attempts to undermine the ROD and interfere with 

Carlin’s vested property rights”), with Crossclaim, ECF 98 (citing no such purpose).  The BMB 

also bases its lawsuit on the BLM’s Decision at issue in the crossclaim and BMB’s failure to 

demonstrate how its interests will be impaired or impeded by this crossclaim that simply seeks to 
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compel the BLM to follow lawful procedures is determinative.  The BLM was obligated to 

consult with Carlin prior to designating new TCPs but failed to do so.  No additional party, the 

Band included, is necessary to grant Carlin’s requested relief. 

In the alternative, should this Court conclude that it is unable to grant the specific relief 

Carlin requests in its crossclaim, Carlin has provided in its prayer for relief for the possibility 

that this Court will choose to fashion a different remedy, even if inadequate, pursuant to Verity.  

For example, such an order could provide for vacatur of the Decision with instructions on 

remand to the BLM to properly consult with both the Band and Carlin. 

iv. The fourth 19(b) factor 

The BMB argues that any balancing test as to Carlin having an adequate remedy if the 

action is dismissed for nonjoinder is foreclosed because the Band is immune from this litigation, 

citing American Greyhound Racing, Inc., v. Hull, 305 F.3d 1015, 1025 (9th Cir. 2002).  While 

this Court has considered sovereign immunity a compelling factor when weighed against 

plaintiff’s recourse, the Band has waived any claim to sovereign immunity from Carlin’s 

crossclaim due to the BMB’s initiation of this litigation. McClendon v. United States, 885 F.2d 

627, 630 (9th Cir. 1989).  Further, the Band fails to acknowledge the severe prejudice Carlin 

faces in the event of dismissal, which is the crux of this factor.  

Courts should be “extra cautious” before dismissing a suit for nonjoinder where the 

plaintiff will not have an adequate remedy elsewhere.  Verity, 910 F.2d at 560.  Courts are 

“sensitive to the problem of dismissing an action where there is no alternative forum,” but will 

do so where dismissal is “mandated by the policy of tribal immunity.”  Wichita and Affiliated 

Tribes of Oklahoma v. Hodel, 788 F.2d 765, 777 (D.C. Cir. 1986).   

Carlin has invested substantial resources in reliance on the BLM’s recognition of its 

vested valid existing rights under the ROD, PA, NHPA, and APA, and has no adequate remedy if 

this action is dismissed for nonjoinder.  Carlin has already pursued a remedy through 
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administrative channels.  See IBLA Order.  Carlin is not aware of an alternative forum through 

which it may vindicate its rights under the PA, NHPA, and the APA, and the Band points to 

none.  Moreover, the Band has waived its claim to sovereign immunity, and therefore is not 

entitled to bypass courts’ sensitivity to dismissing actions where no alternative forum exists, per 

Hodel.  Moreover, as Carlin details in its opposition to the BLM’s motion to dismiss, it stands to 

suffer imminent harm1 as a result of the BLM’s unlawful decision which overlaps with the very 

goals NHPA seeks to protect and the express protection and rights the NHPA, implementing 

regulations, and the PA provide Carlin.2  

The Band does not identify any harm resulting from the Band’s absence from this 

crossclaim which will not result in prejudice to the Band comparable to the prejudice Carlin 

would suffer.  The Band is already very much involved in this litigation, and resolution of this 

crossclaim will not prevent the Band’s original complaint from moving forward.  Resolution of 

Carlin’s crossclaim in Carlin’s favor would merely require the BLM to vacate the unlawful 

Decision in compliance with the PA, NHPA, and APA – but could include remand for the BLM 

to comply with the law and PA.  Requiring the BLM to comply with the law is not inherently 

prejudicial to the Band.  Moreover, continued operation of the Power Line does not stand to 

harm the BMB’s interests (Carlin’s educated guess as to the BMB’s interests, as none are stated 

                                                 
1 Carlin’s harm is, in part, economic, which this Court has repeatedly recognized as sufficiently 
imminent to meet Article III standing requirements.  See, e.g., San Diego Cnty. Gun Rights 
Comm. v. Reno, 98 F.3d 1121, 1130 (9th Cir.1996) (“Economic injury is clearly a sufficient basis 
for standing” under the Lujan test); see also V. Real Estate Grp., Inc. v. U.S. Citizenship & 
Immigration Servs., 85 F. Supp. 3d 1200, 1207 (D. Nev. 2015).  As such, this Court would likely 
also consider economic harm a compelling factor pursuant to this balancing test. 
2 In addition to economic harm, it has sustained injury pursuant to the BLM’s violation of 
Carlin’s vested rights, and as a consulting party and invited signatory to the BLM, which overlap 
with NHPA’s requirements to involve consulting parties in the section 106 process under 36 
CFR 800.2(a)(4) and the NHPA.  See Carlin’s Opposition to the BLM’s Motion to Dismiss (filed 
concurrently with this opposition, and hereby incorporated by reference).  
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in the BMB’s motion) because the BMB sought to enjoin construction of the Power Line, which 

has already been completed.   See BMB Complaint.  Finally, the Power Line’s operation is not 

permanent, as opposed to the permanent and irreparable harm Carlin will suffer from the loss of 

substantial resources and time spent negotiating its rights under the PA.  See Order Denying the 

BMB’s motion for Preliminary Injunction, at 4 ECF 78 (“Once operational, the mine is expected 

to last for approximately 20 years, after which all of the mining facilities and associated 

infrastructure would be removed and the underlying land restored.”). 

Due to the severe prejudice Carlin will suffer if this crossclaim is dismissed for 

nonjoinder, Carlin’s previous attempts to seek out an alternate adequate remedy, and the BMB’s 

failure to adequately consider this factor in its motion to dismiss despite its burden to 

demonstrate that it is a necessary and indispensable party under FRCP 12(b)(7), the fourth factor 

weighs in Carlin’s favor.  

4. In the alternative, this crossclaim should proceed pursuant to the “public 
rights” exception to FRCP 19 
 
The Supreme Court has recognized an exception to Rule 19 compulsory joinder issues: 

“[i]n a proceeding ... narrowly restricted to the protection and enforcement of public rights, there 

is little scope or need for the traditional rules governing the joinder of parties in litigation 

determining private rights.”  Nat'l Licorice Co. v. Nat'l Labor Relations Board, 309 U.S. 350, 

363, 60 S.Ct. 569, 84 L.Ed. 799 (1940).  “In order for the public rights exception to apply, (1) the 

litigation must transcend the private interests of the litigants and seek to vindicate a public right 

and (2) although the litigation may adversely affect the absent parties' interests, the litigation 

must not destroy the legal entitlements of the absent parties.”  White, 765 F.3d at 1028. 

The processes required of agencies under NHPA and the APA ensure that the BLM will 

weigh the significance of cultural resources against the goal of development, taking into serious 

consideration and requiring appropriate mitigation for impacts raised by the public and interested 
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parties.  Morris Cty. Trust for Historic Pres. v. Pierce, 714 F.2d 271, 280 (3d Cir. 1983) 

(“Congress designed the [NHPA] to draw a meaningful balance between the goals of historic 

preservation and community development.”).  Moreover, eligibility determinations such as the 

one at issue here require consideration of numerous factors including integrity of site – and prior 

disturbance such as the mining activities that already have occurred at the Project.  See Carlin’s 

Opposition to BLM Motion to Dismiss, filed concurrently with this opposition. 

If this Court concludes that this matter should be dismissed under FRCP 19, this matter 

falls within the “public rights” exception to FRCP 19 because the interested parties and members 

of the public, such as applicants for federal permits under 36 C.F.R. § 800.2(c), have a right 

under NHPA, to be consulted prior to an agency taking action that would devastate previously-

approved undertakings on properties eligible for or listed on the National Register of Historic 

Places.  See 36 C.F.R. § 800.2(a)(4) (requiring agencies to involve the “consulting parties . . . in 

findings and determinations made during the section 106 process”); 36 C.F.R. § 800.2(c) 

(defining consulting parties to include an applicant for a Federal permit or other approval (such 

as Carlin) and that such “applicant is entitled to participate as a consulting party as defined in 

this part.”).  Further, the public has the utmost interest in the federal court system deterring the 

BLM’s blatant violations of the NHPA and its own PA.  To permit the BLM to circumvent the 

procedures required by the APA and NHPA involving consultation with parties who may be 

adversely affected by designation of TCPs, which includes Carlin in this case, runs contrary to 

the legislature’s efforts to involve the public in federal environmental decisions.  See, e.g., 36 

C.F.R. § 800.3(f) (agencies are obligated to reach out to additional consulting parties, “and invite 

them to participate as such in the Section 106 process”).  

Moreover, the BMB’s rights are not extinguished by permitting this crossclaim to 

proceed.  Though the BMB fails to articulate an interest in its motion to dismiss, the fact that the 
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BMB presumably benefits from and agrees with the TCPs which the BLM improperly 

designated does not make the BMB’s interest a valid one.  Moreover, this interest in an unlawful 

designation should not override the BMB’s truly important interest in the protections that NHPA 

procedures offer to the public, interested parties, tribes, and our shared environment – all of 

which would be protected if this Court required the BLM to simply comply with the law. 

C. Carlin has standing to initiate this Crossclaim 

The BMB argues that Carlin lacks standing to bring this crossclaim, referring to the 

federal defendants’ motion to dismiss Carlin’s crossclaim, which focuses on this issue.  The 

BMB fails entirely to provide support for this argument.  See BMB MTD, ECF 105, at 11.  The 

BMB makes the single bare assertion that Carlin lacks Article III standing because “Carlin’s 

claim is based upon conjecture about what the United States might do, or how the United States 

might interpret and apply the [PA] for the Hollister Mine to Carlin’s future attempts to harm the 

TCPs.”  BMB MTD, ECF 105, at 11.  The Band makes the bare assertion that Carlin lacks 

prudential standing because the claim “is not within the zone of interest of [NHPA]” because 

NHPA’s purpose is to protect historic properties and Carlin seeks “to stand the NHPA on its 

head—using the NHPA as a sword to destroy a 10,000 year old historic, cultural, and religious 

property.”  See id.   All Carlin seeks to do here is compel the BLM to comply with the law land 

provide for proper consultation and procedures for its decision making on the Band’s newly 

proposed TCPs.  In fact, Carlin recognizes its obligations to avoid and mitigate where possible 

for preservation and conservation purposes – in accordance with the NHPA and the PA, 

following proper consultation. 

The purpose of a Rule 12(b)(6) motion to dismiss for failure to state a claim is to test the 

legal sufficiency of a complaint.  Navarro v. Block, 250 F.3d 729, 732 (9th Cir.2001).  Under 

Rule 12(b)(6), the defendant bears the burden of demonstrating that the plaintiff has not stated a 

claim upon which relief can be granted.  FRCP 12(b)(6).  The issue is not whether a plaintiff will 

ultimately prevail, but whether the claimant is entitled to offer evidence to support the claims.  
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Gilligan v. Jamco Dev. Corp., 108 F.3d 246, 249 (9th Cir.1997) (quotations omitted).  To avoid a 

Rule 12(b)(6) dismissal, a complaint does not need detailed factual allegations, but it must plead 

“enough facts to state a claim to relief that is plausible on its face.”  Clemens v. DaimlerChrysler 

Corp., 534 F.3d 1017, 1022 (9th Cir.2008) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 

555 (2007)); see also Ashcroft v. Iqbal, 556 U.S. 662 (2009) (stating that a “claim has facial 

plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable 

inference that the defendant is liable for the misconduct alleged”).  Even though a complaint 

does not need “detailed factual allegations” to pass Rule 12(b)(6) muster, the factual allegations 

“must be enough to raise a right to relief above the speculative level . . . on the assumption that 

all the allegations in the complaint are true (even if doubtful in fact).”  Twombly, 550 U.S. at 

555, 127 S.Ct. 1955.  “A pleading that offers ‘labels and conclusions' or ‘a formulaic recitation 

of the elements of a cause of action will not do.’ ” Iqbal, 556 U.S. at 678, 129 S.Ct. 1937.  “Nor 

does a complaint suffice if it tenders ‘naked assertion[s]’ devoid of ‘further factual 

enhancements.’ ” Id. (quoting Twombly, 550 U.S. at 557, 127 S.Ct. 1955). 

This Court will analyze a prudential standing challenge asserting that a plaintiff’s alleged 

injury does not fall within a statute’s zones of interest under FRCP 12(b)(6).  See Guerrero v. 

Gates, 442 F.3d 697, 707-08 (9th Cir. 2006).  However, where one party makes a factual attack 

on subject matter jurisdiction, this Court will review the jurisdictional claim under FRCP 

12(b)(1), there is no presumption of truth as to plaintiff’s allegations and the plaintiff must 

demonstrate that jurisdiction exists as to the disputed fact.  Thornhill Pub. Co., Inc. v. General 

Tel. & Electronics Corp., 594 F.2d 730, 733-34 (9th Cir. 1979). 

The BMB does not contest the truth of Carlin’s allegations, and therefore the BMB’s 

reference in its motion to dismiss to FRCP 12(b)(1) is irrelevant, and this Court should analyze 

both the Article III and prudential standing arguments under FRCP 12(b)(6).  Under FRCP 

12(b)(6), the Band provides no citation to the crossclaim, case law, or the statutes at issue and, 
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thus, fails to satisfy its burden of demonstrating that Carlin has not stated a claim upon which 

relief can be granted.  Therefore, this Court should disregard the Band’s argument regarding 

Article III and prudential standing, which provides no support for its standing argument. In the 

alternative, should this Court conclude that the BMB’s standing argument satisfies FRCP 

12(b)(6), Carlin asks that this Court refer to Carlin’s opposition to the BLM’s motion to dismiss, 

filed in conjunction with this brief, because BMB seems to rely exclusively on the BLM’s 

motion to dismiss as support for its standing argument.  As explained therein, the BLM has made 

clear that it fully intends to require avoidance and/or mitigation of impacts to the new TCPs and, 

while that may be appropriate for properly identified TCPs, that highlights the impact to Carlin 

as it will be affected by the identification of new historic properties as the Project operator – 

which is precisely why the NHPA, Section 106 Regulations, and the PA provide the Operator 

input in consultation throughout the process.  In its opposition to the BLM’s motion to dismiss, 

Carlin outlines in detail its basis for standing to initiate this crossclaim under Article III and 

prudential considerations.  See Carlin’s Opposition to BLM’s Motion to Dismiss; filed 

concurrently with this opposition.  

CONCLUSION 

For the reasons above, the BMB’s motion should be denied in its entirety.   

DATED this 18th day of May, 2017. 

 
DAVIS GRAHAM & STUBBS LLP 
 
By:   /s/  Laura K. Granier                         

Laura K. Granier, Esq. 
Erica K. Nannini, Esq. 
50 W. Liberty Street, Suite 950 
Reno, Nevada 89501 
(775) 210-1998 (Telephone) 
(775) 996-3291 (Fax) 
 

Attorneys for Carlin Resources, LLC 
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