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I. STATEMENT OF THE ISSUE 

If the Court determines that the Indian Gaming Regulatory Act (“IGRA”) applies to the 

Alabama-Coushatta Tribe of Texas (the “Tribe”), do the electronic bingo gaming activities 

conducted at the Tribe’s bingo facility constitute “Class II” gaming under IGRA? 

II. PRELIMINARY STATEMENT 

The Tribe explained in its Motion for Relief from Judgment (the “Relief Motion”) [DE 

76] that IGRA, and not the Restoration Act, governs gaming activities conducted on the Tribe’s 

reservation.  That issue is virtually dispositive of the dispute between the State of Texas (the 

“State”) and the Tribe.  Separately, though, the State contends that the electronic bingo games 

conducted at the Tribe’s facility constitute impermissible “Class III” gaming under IGRA.   

IGRA divides Indian gaming into three categories, or classes: (1) Class I, which includes 

“social games solely for prizes of minimal value” and traditional gaming associated with tribal 

ceremonies, 25 U.S.C. § 2703(6); (2) Class II, which, with nuances discussed below, includes 

“the game of chance commonly known as bingo,” id. § 2703(7)(A)(i); and (3) Class III, which 

includes “all forms of gaming that are not class I gaming or class II gaming,” id. § 2703(8).  The 

answer to the question of how to classify the Tribe’s electronic bingo gaming lies “exclusively” 

in the unambiguous text of IGRA and its implementing regulations.  Sisseton-Wahpeton Sioux 

Tribe v. United States, 804 F. Supp. 1199, 1203 (D.S.D. 1992).  State law is “inapplicable” to the 

operation of Class II games.  Id.  Under IGRA, a game is Class II “bingo”—even if it is 

conducted in “a wholly electronic format,” 67 Fed. Reg. 41,166, 41171 (June 17, 2002)—so long 

as (1) it uses “cards bearing numbers or other designations,” (2) the cardholder “covers” when 

“objects, similarly numbered or designated, are drawn or electronically determined,” and (3) the 

winner is the “first person covering a previously designated arrangement of numbers or 

designations.”  25 U.S.C. § 2703(7)(A)(i).  The electronic bingo games conducted at the Tribe’s 
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bingo facility indisputably meet each of these statutory criteria, and the State does not argue 

otherwise in the Contempt Motion. 

The State focuses its argument instead on whether the Tribe’s bingo game is played with 

Class II electronic “aids” or Class III electronic “facsimiles.”  While facially an opaque 

distinction, the regulations of the National Indian Gaming Commission (“NIGC”) and case law 

draw well-established bright lines between the two.  The Tribe’s electronic bingo gaming 

systems fall definitively on the Class II electronic “aids” side of that line. 

There is no genuine dispute of material fact on any of the applicable criteria.  The 

electronic bingo gaming systems used by the Tribe at its gaming facility are used in Class II 

gaming operations nationwide.  The foremost gaming laboratories in the country—including one 

that the Lottery Commission uses to certify machines for electronic charitable bingo in Texas—

have certified each of the Tribe’s electronic bingo gaming systems as fully compliant with the 

NIGC’s Class II gaming standards.  The State cannot show that the electronic bingo conducted 

by the Tribe is played on “self-contained” devices that would allow players to play against the 

machine itself.  Indeed, the State admits that it “has no special expertise in classifying electronic 

bingo machines under IGRA,” Appendix (“App.”) 8, and it is clear that the only designated 

expert the State has offered on the subject does not either, see App. 189-201 (the “Guajardo 

Report”).  The Tribe respectfully requests that the Court grant it summary judgment and dismiss 

the State’s claims for declaratory and injunctive relief. 

III. STATEMENT OF UNDISPUTED MATERIAL FACTS 

The Contempt and Relief Motions describe the factual and procedural history of the 

dispute between the Tribe and the State.  Pursuant to Local Rule CV-56, the Tribe sets forth the 

following undisputed material facts. 

1. The State of Texas permits bingo, defined as “a specific game of chance . . . in 
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which prizes are awarded on the basis of numbers or symbols conforming to randomly selected 

numbers or symbols.”  See TEX. OCC. CODE §§ 2001.001 et seq.; see also App. 5 (Ex. 1, State’s 

Response to Request for Admission No. 5). 

2. The Tribe adopted its Class II Tribal Gaming Ordinance and submitted it to the 

NIGC for review in July 2015.  See App. 21 (Ex. 3, Callaghan Dep. 44:7-18); App. 34 (Ex. 3, 

Callaghan Dep. Ex. 6); App. 30 (Ex. 3, Callaghan Dep. 90:11-23); App. 63 (Ex. 3, Callaghan 

Dep. Ex. 17). 

3. The NIGC Chairman approved the Tribe’s Class II Tribal Gaming Ordinance in 

October 2015.  See App. 31 (Ex. 3, Callaghan Dep. Ex. 3); App. 19, 30 (Ex. 3, Callaghan Dep. 

29:5-20, 90:11-23); see also 25 U.S.C. § 2710(b)(1)(A). 

4. Pursuant to the Tribe’s Class II Tribal Gaming Ordinance, Naskila Gaming 

(“Naskila”) is licensed to provide Class II gaming on Indian lands subject to the Tribe’s 

jurisdiction.  See App. 219 (Ex. 7, Sherer Decl. ¶ 2); App. 198 (Ex. 6, Guajardo Report Ex. 2, 

Picture Time-Stamped 35:29.23); 25 U.S.C. § 2710(b)(1)(B). 

5. Naskila leases approximately 365 gaming machines—or player terminals—from 

various gaming system vendors to provide players an electronic bingo experience.  See App. 128, 

132-133 (Ex. 4, Sherer Dep. 21:9-11, 33:25-34:4).   

6. Each player terminal is equipped with an electronic bingo card containing 

numbers or other designations, which is displayed on the face of the screen.  See App. 154 (Ex. 

4, Sherer Dep. 64:11-17); App. 22-23 (Ex. 3, Callaghan Dep. 48:23-49:2); App. 173 (Ex. 5, 

LaBrocca Report 9); App. 51 (Ex. 9, LaBrocca Dep. 51:4-8); 25 U.S.C. § 2703(7)(A)(i)(I). 

7. And each player terminal is connected to a central server that runs sophisticated 

bingo software.  See App. 130, 146-147 (Ex. 4, Sherer Dep. 27:3-10, 48:4-49:8). 
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8. To play electronic bingo on the player terminals at Naskila, a player must input 

some form of credit into the player terminal to use for play.  These credits may be added by 

inputting cash or a Naskila paper “ticket” (redeemable for cash) into a bill-acceptor on the player 

terminal, or transferring onto the player terminal free promotional credits that Naskila offers to 

players.  See App. 134-136 (Ex. 4, Sherer Dep. 36:18-38:16). 

9. Every game at Naskila is played communally, i.e., in peer-to-peer competition:  

After credits are added, a player using a player terminal at Naskila may only commence an 

electronic bingo game when the server to which the player terminal is connected recognizes a 

sufficient number of players—no less than two, but sometimes three or more—on the server.  In 

other words, a game will not start unless at least two players can be networked together for each 

single game.  See App. 142 (Ex. 4, Sherer Dep. 44:8-12); App. 174 (Ex. 5, LaBrocca Report 10); 

App. 261, 266 (Ex. 9, LaBrocca Dep. 45:3-12, 51:15-23); 25 C.F.R. §502.7. 

10. The players for each game of bingo may be sourced from players at player 

terminals at Naskila or from players at player terminals at other licensed Class II Indian gaming 

facilities that are connected by a common server.  See App. 139 (Ex. 4, Sherer Dep. 44:13-18). 

11. A player at Naskila cannot play against a machine (i.e., the player terminal or the 

gaming system itself).  See App. 176 (Ex. 5, LaBrocca Report 12); 25 C.F.R. § 502.8. 

12. And none of the games at Naskila are “house-banked.”  See App. 24 (Ex. 3, 

Callaghan Dep. 54:17-55:5); App. 125 (Ex. 4, Sherer Dep. 12:1-6); 25 C.F.R. § 502.9. 

13. Once the server registers a sufficient number of players for a common game, the 

game commences and the server conducts an electronic draw of “balls” containing numbers or 

designations.  See App. 146 (Ex. 4, Scherer Dep. 48:21-24); App. 173-174 (Ex. 5, LaBrocca 

Report 9-10); 25 U.S.C. § 2703(7)(A)(i)(II). 
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14. These electronically-drawn “balls” are generally displayed on each player’s 

terminal next to the player’s electronic bingo card.  See App. 139-140 (Ex. 4, Scherer Dep. 

41:25-42:3); App. 210 (Ex. 6, Guajardo Report Ex. 2, Picture Time-Stamped 17:54.59). 

15. As the balls are drawn, the bingo software reads and covers, or “daubs,” each 

player’s electronic bingo card.  See App. 139-140 (Ex. 4, Sherer Dep. 48:25-49:5); App. 23 (Ex. 

3, Callaghan Dep. 49:11-15); App. 204, 206 (Ex. 6, Guajardo Report Ex. 2, Pictures Time-

Stamped 17:54.59 and 18:43.89); 25 U.S.C. § 2703(7)(A)(i)(II). 

16. Winners and prizes are determined solely by the outcome of the bingo game that 

players opted into when they pressed the game-starting button on their player terminal.  Every 

game contains a designated game-ending pattern where the first person to cover the 

predesignated game-ending pattern “wins” the game of bingo and ends the game.  See App. 156 

(Ex. 4, Sherer Dep. 68:19-22); App. 262 (Ex. 9, LaBrocca Dep. 46:17-22).  However, as with 

“paper” bingo, each game may also include various “interim” prizes before a game-ending 

pattern is achieved.  See App. 131, 144, 156-157 (Ex. 4, Sherer Dep. 32:19-23, 46:12-23, 68:23-

69:3); App. 174 (Ex. 5, LaBrocca Report 10); App. 262-263 (Ex. 9, LaBrocca Dep. 46:22-47:2).  

For example, if the game is won and ends based on the first person to cover their entire card, 

there may be an interim prize for the first person to cover the four corners of their card before the 

game-ending pattern is won to end the game.  See App. 131, 153-154 (Ex. 4, Sherer Dep. 32:19-

23, 51:16-52:2).  Based on these patterns, players are awarded prizes for bingo in the form of 

credits displayed on the player terminal, which can be cashed out or used for play in additional 

games.  See App. 174 (Ex. 5, LaBrocca Report 10); 25 U.S.C. § 2703(7)(A)(i)(I). 

17. The “interim” prize patterns and game-ending pattern to “win” bingo, and 

associated prizes for achieving those patterns, are generally accessible to each player on the 
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player terminal through a help menu that directs the player to the rules of the game.  See App. 

144-145, 150 (Ex. 4, Sherer Dep. 46:24-47:12, 52:3-6); App. 263 (Ex. 9, LaBrocca Dep. 47:11-

25). 

18. Generally, in addition to displaying the electronic bingo card and electronically-

drawn balls, each player terminal at Naskila employs a variety of other graphic designs and 

entertainment features to enhance play.  For example, many of the player terminals display reels 

similar to reels found on slot machines; however, the reels are for entertainment purposes only, a 

fact that each player terminal expressly explains on the face of the machine.  See App. 137-138 

(Ex. 4, Sherer Dep. 39:24-40:1); App. 244-245 (Ex. 8, Guajardo Dep. 34:6-10, 34:24-35:4).  The 

reels do not determine whether a given player wins or receives a prize, but rather displays the 

results of the bingo game in an entertaining manner.  See App. 138, 150-151 (Ex. 4, Sherer Dep. 

40:2-14, 52:25-53:3); App. 264 (Ex. 9, LaBrocca Dep. 49:5-13). 

19. In other words, the player terminal takes a winning bingo pattern and transforms it 

into a more entertaining “winning” combination of symbols on the reels.  See App. 157-158 (Ex. 

4, Sherer Dep. 69:25-70:7); App. 173-174 (Ex. 5, LaBrocca Report 9-10); App. 265 (Ex. 9, 

LaBrocca Dep. 50:3-51:3).  For example, a player terminal might show a video “Bar” and “7” 

pattern traditionally associated with reeled slot machines, but the display will not reflect a 

“winning” pattern unless the player won a prize in connection with the underlying bingo 

game.  See App. 140, 150-151 (Ex. 4, Sherer Dep. 40:2-14, 52:25-53:3); App. 173-174 (Ex. 5, 

LaBrocca Report 9-10).  Any “free spins” or “bonus” features are likewise merely entertaining 

displays that reflect the outcome of the player’s bingo game in an entertaining fashion.  See App. 

140, 141, 159-160 (Ex. 4, Sherer Dep. 40:15-20, 43:10-15, 71:14-72:13). 
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20. Every player terminal at Naskila allows players to confirm the results of a bingo 

game.  See, e.g., App. 139 (Ex. 4, Sherer Dep. 41:17-19); App. 188 (Ex. 6, Guajardo Report 

1.15).   

21. The NIGC has adopted comprehensive “Minimum Internal Control Standards for 

Class II Gaming” and “Minimal Technical Standards for Class II Gaming Systems and 

Equipment.”  See 25 C.F.R. §§ 543 et seq., 547.1 et seq.; App. 27 (Ex. 3, Callaghan Dep. 63:10-

16); App. 127 (Ex. 4, Sherer Dep. 20:16-17). 

22. In accordance with the NIGC’s Class II gaming standards, the 

manufacturers/vendors of Class II electronic bingo systems submit the electronic bingo software 

to independent licensed laboratories that are responsible for reviewing and certifying that the 

player terminals and electronic bingo software comply with the NIGC’s Class II gaming 

standards.  See App. 27-28 (Ex. 3, Callaghan Dep. 63:10-64:10; App. 126-127 (Ex. 4, Sherer 

Dep. 19:15-20:17).  In doing so, the laboratories supply the manufacturers/vendors with formal 

certification letters, which are in turn supplied to Indian gaming facilities that lease the player 

terminals of the electronic bingo gaming systems.  See App. 27-28 (Ex. 3, Callaghan Dep. 63:10-

64:10); App. 126-127 (Ex. 4, Sherer Dep. 19:15-20:17). 

23. Naskila received laboratory certification letters from its vendors for each of the 

electronic bingo gaming systems operated at Naskila.  The laboratory certification letters have 

been cross-referenced with each gaming system to ensure that the gaming system and software 

being used at Naskila is the same as that which was tested and certified by the laboratories in the 

certification letters provided.  See App. 26 (Ex. 3, Callaghan Dep. 65:1-7); App. 126-127 (Ex. 4, 

Sherer Dep. 19:15-20:11); App. 219 (Ex. 7, Sherer Decl. ¶ 3). 
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24. Gaming Laboratories International, LLC (“GLI”) performed an audit of the 

Naskila electronic bingo gaming systems when Naskila initially opened to ensure that the 

machines were, in fact, laboratory certified for compliance with the NIGC’s Class II gaming 

standards.  See App. 219 (Ex. 7, Sherer Decl. ¶ 3); App. 166 (Ex. 5, LaBrocca Report 2); App. 

259-260 (Ex. 9, LaBrocca Dep. 19:7-21, 29:20-25).  Since that time, the Tribe’s Tribal Gaming 

Authority has ensured that the electronic bingo gaming systems offered at Naskila have been 

certified as compliant with NIGC Class II gaming standards.  See App. 27 (Ex. 3, Callaghan 

Dep. 66:8-11). 

25. GLI is one of the three largest gaming laboratories and provides certification 

services to tribal, local, state, and national gaming regulators.  See App. 26-27 (Ex. 3, Callaghan 

Dep. 63:24-64:2); App. 166-167 (Ex. 5, LaBrocca Report 2-3); App. 258 (Ex. 9, LaBrocca Dep. 

13:14-19). 

26. GLI certifies electronic gaming machines and devices used in charitable bingo 

operations in Texas.  See App. 171 (Ex. 5, LaBrocca Report 7); App. 256-257 (Ex. 9, LaBrocca 

Dep. 10:1-4, 12:13-20). 

27. The State has no special expertise in classifying electronic bingo gaming systems 

under IGRA.  See App. 12 (Ex. 2, State’s Response to Request for Admission No. 20). 

28. The State’s only designated expert witness, Captain Daniel Guajardo, has no 

expertise in classifying electronic bingo gaming systems.  See App. 224-233, 236-243, 247-248  

(Ex. 8, Guajardo Dep. 5:21-23, 6:11-12, 6:18-21, 7:8-16, 8:9-19, 9:5-11, 9:22-10:20, 11:3-11, 

11:23-12:5, 12:14-19, 13:2-12, 14:1-13, 17:5-8, 23:5-24:18, 25:6-26:1, 26:12-28:11, 28:24-

29:15, 40:1-5, 40:24-41:11); see generally App. 189-201 (Ex. 6, Guajardo Report). 
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29. When Captain Guajardo visited Naskila, he did not inspect or examine the 

software that runs the electronic bingo played on any of the electronic gaming systems used at 

Naskila.  See App. 8 (Ex. 1, State’s Response to Request for Admission No. 17); App. 235-236, 

245-246 (Ex. 8, Guajardo Dep. 16:7-16, 17:5-19, 35:7-36:1). 

30. The State asserts that Captain Guajardo “inspected” the servers that control 

electronic bingo at Naskila, see id., but this inspection consisted of Captain Guajardo physically 

observing a server room.  See App. 193, 207-218 (Ex. 6, Guajardo Report at 1.40, Ex. 2 Pictures 

Time-Stamped 32:00.45—34:39.56); App. 242 (Ex. 8, Guajardo Dep. 28:16-19).

31. In 2013, the NIGC published in the Federal Register a Proclamation explaining its 

view that, in light of IGRA’s text and the NIGC regulations, a server-based electronic bingo 

gaming system utilizing auto-daub features, so-called “one-touch” bingo, “is a Class II bingo 

game” because “one touch bingo meets IGRA’s statutory requirements for a game of 

bingo.”  Electronic One Touch Bingo System, 78 Fed. Reg. 37998-01 (June 25, 2013).  This 

NIGC regulatory policy as to “one-touch” bingo expressly contradicts a 2008 letter ruling by its 

former chairman that opined to the contrary.  See id. 

IV. SUMMARY JUDGMENT STANDARD 

The State has asserted claims for declaratory and injunctive relief in the Contempt 

Motion, but the portion of it that concerns Class II gaming does not implicate issues addressed 

by the prior pleadings and injunction.  Because the motion is not a “pleading” under Rule 7 yet 

purports to state claims, the Tribe treats the portion of the Contempt Motion addressing Class II 

gaming as a “supplemental pleading” under Rule 15(d).  The Tribe therefore seeks to dismiss 

those claims under Rule 56.   

“Summary judgment is proper ‘if the pleadings, depositions, answers to interrogatories, 

and admissions on file, together with the affidavits, if any, show that there is no genuine issue as 
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to any material fact and that the moving party is entitled to judgment as a matter of law.’” 

Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986) (citation omitted).  “If the record, taken as a 

whole, could not lead a rational trier of fact to find for the non-moving party, then there is no 

genuine issue for trial.”  Harvill v. Westward Commc’ns, L.L.C., 433 F.3d 428, 433 (5th Cir. 

2005).  In reviewing the record, a court views all evidence in the light most favorable to the non-

moving party and draws all reasonable inferences in the non-movant’s favor.  Little v. Liquid Air 

Corp., 37 F.3d 1069, 1080 (5th Cir. 1994).  However, the non-movant’s “burden is not satisfied 

with ‘some metaphysical doubt as to the material facts,’ by ‘conclusory allegations,’ by 

‘unsubstantiated assertions,’ or by only a ‘scintilla’ of evidence.”  Id. at 1075 (citations omitted). 

V. ARGUMENT 

A. The Tribe Conducts only Class II Bingo at Naskila. 

The gaming at Naskila is Class II bingo.  The definition of Class II gaming in IGRA 

consists of two parts.  The first explains what characteristics a game must have to be considered 

bingo.  The second excludes a certain subset of games that cannot be bingo, even if they satisfy 

the first set of characteristics.  In relevant part, IGRA provides that 

The term “class II gaming” means— 

(i) the game of chance commonly known as bingo (whether or not 
electronic, computer, or other technologic aids are used in 
connection therewith)— 

(I) which is played for prizes, including monetary 
prizes, with cards bearing numbers or other 
designations, 

(II) in which the holder of the card covers such 
numbers or designations when objects, similarly 
numbered or designated, are drawn or electronically 
determined, and 

(III) in which the game is won by the first person 
covering a previously designated arrangement of 
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numbers or designations on such cards, including (if 
played in the same location) pull-tabs, lotto, punch 
boards, tip jars, instant bingo, and other games 
similar to bingo[.] 

25 U.S.C. § 2703(7)(A)(i).   

These “three explicit criteria . . . constitute the sole legal requirements for a game to 

count as class II bingo.”  See United States v. 103 Electronic Gambling Devices, 223 F.3d 1091, 

1096 (9th Cir. 2000) (“Electronic Gambling Devices II”).  IGRA then specifies that “[t]he term 

class II gaming does not include—  . . . electronic or electromechanical facsimiles of any game 

of chance or slot machines of any kind.”  Id. § 2703(7)(B)(ii) (emphasis added).  To determine 

whether the gaming at Naskila is Class II bingo, then, requires analysis of two questions: (1) 

does the gaming meet the statutory definition of bingo, and, if so, (2) does the gaming 

nonetheless constitute a “facsimile” of bingo? 

The Tribe’s gaming satisfies all three bingo factors in IGRA § 2703(7)(A)(i).  The games 

played at Naskila are all games of chance that use marked cards and allow players to win prizes.  

See UMF ¶¶ 6, 16.  Players play the games via electronic and computerized means.  See UMF ¶¶ 

5–16.  The numbers or designations to be “daubed” are “electronically determined” by the 

gaming software.  See UMF ¶¶ 13–15.  The games award prizes to the first person whose cards 

are covered in the requisite predesignated pattern.  See UMF ¶ 16.  This “is all the statute and 

regulations require” for a game to be “bingo.”  See United States v. 103 Electronic Gambling 

Devices, No. 98-CV-1984, 1998 WL 827586, at *6 (N.D. Cal. filed Nov. 23, 1998) (“Electronic 

Gambling Devices I”).  The State cannot show, and has not argued, otherwise. 

B. The Tribe’s Bingo Uses Only Permissible Class II “Aids” to Play. 

The gaming at Naskila also meets IGRA’s second Class II criteria: it is not a “facsimile” 

of bingo.  Regulations issued under IGRA in 2002 define “facsimile,” ratifying and incorporating 
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congressionally and judicially recognized distinctions between “aids” and “facsimiles.”  See 67 

Fed. Reg. 41166, 41169–71 (June 17, 2002).  For bingo and games like it, the regulations and 

authorities draw a sharp, dispositive distinction between gaming formats in which players “play 

with or against each other” and formats in which players compete “with or against a machine.”  

See 25 C.F.R. § 502.8.  Only the latter are “facsimiles” prohibited from Class II gaming.  See 

United States v. 162 MegaMania Gambling Devices, 231 F.3d 713, 724–25 (10th Cir. 2000), 

abrogated on other grounds by Johnson v. Lindon City Corp., 405 F.3d 1065 (10th Cir. 2005); 

Electronic Gambling Devices II, 223 F.3d at 1099-1100.  It is undisputed that players at Naskila 

can only “play with or against each other,” not “with or against a machine.”  See UMF ¶¶ 9–11. 

That the bingo at Naskila is played with “aids” rather than “facsimiles” is confirmed by 

the separate NIGC regulation defining “[e]lectronic, computer or other technologic aid.”  25 

C.F.R. § 502.7.  An “[e]lectronic, computer or other technologic aid” means “any machine or 

device that: (1) Assists a player or the playing of a game; (2) Is not an electronic or 

electromechanical facsimile; and (3) Is operated in accordance with applicable Federal 

communications law.”  Id. § 502.7(a).  The regulations provide further guidance on the universe 

of acceptable Class II aids:  They “include, but are not limited to, machines or devices that: (1) 

Broaden the participation levels in a common game; (2) Facilitate communication between and 

among gaming sites; or (3) Allow a player to play a game with or against other players rather 

than with or against a machine.”  Id. § 502.7(b).  Notably, the NIGC identified several non-

exclusive examples of aids, including “electronic player stations” and “electronic cards for 

participants in bingo games.”  Id. § 502.7(c). 

Applying this regulatory framework here demonstrates that there is no dispute of material 

fact on the second Class II inquiry.  The gaming systems and player terminals at Naskila assist 
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the playing of bingo by, among other things, electronically drawing numbers, covering cards, 

and determining winning patterns.  UMF ¶¶ 13, 15–16.  Players play only with or against each 

other; there is no way to play a bingo game at Naskila without playing another player in a 

common, linked game.  UMF ¶ 9.  This necessarily removes the Tribe’s bingo from the ambit of 

the regulatory definition for “facsimile” because the electronics, computers, and technology at 

Naskila “broadens the participation levels” of bingo and precludes players from playing “with or 

against a machine.”  25 C.F.R. §§ 502.7, 502.8; compare 162 MegaMania Gambling Devices, 

231 F.3d at 724 (“[B]ecause each player competes against other players to achieve a ‘bingo’ 

rather than with or against a machine or the ‘house,’ the machines are an aid to bingo, rather than 

a facsimile.”), with Spokane Indian Tribe v. United States, 972 F.2d 1090, 1093 (9th Cir. 1992) 

(holding that, because “[t]he player can participate in the game whether or not anyone else is 

playing at the same time,” the game there “[was] an electronic facsimile in which a single 

participant plays against the machine”).  The Tribe thus offers fully compliant Class II electronic 

bingo under IGRA at Naskila.  See California v. Iipay Nation of Santa Ysabel, No. 14-CV-2724, 

slip op. at 14–16 (S.D. Cal. Dec. 12, 2016).1

C. The State’s Remaining Arguments Lack Merit. 

The Contempt Motion asserts four broad arguments in support of the State’s claims for 

declaratory and injunctive relief.  All of these arguments are without merit.   

First, the State contends that it is entitled to relief because Texas law absolutely prohibits 

electronic bingo.  Contempt Mot. at 9–10.  But not only is that proposition questionable—the 

Texas Administrative Code permits the use of bingo aids like electronic card-minding devices 

with “auto-daub” functions, see 16 TEX. ADMIN. CODE § 402.323—Texas law has no bearing on 

1 A copy of the Iipay Nation slip opinion is included with the Appendix in support of this 
Motion, as it is currently unavailable through Westlaw. 
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classifying Class II gaming under IGRA.  See Sisseton-Wahpeton Sioux Tribe, 804 F. Supp. at 

1203.  Under IGRA, the Tribe may offer Class II bingo so long as Texas allows bingo for any

purpose by anyone, see 25 U.S.C. § 2710(b)(1)(A), and there is no question that it does, see 

Sycuan Band of Mission Indians v. Roache, 54 F.3d 535, 539 (9th Cir. 1994); see generally

Wisconsin v. Ho-Chunk Nation, 784 F.3d 1076 (7th Cir. 2015). 

Second, the State argues that electronic bingo cannot be a Class II game under IGRA.  

Contempt Mot. at 10.  The statute, its regulations, and nearly thirty years of case law and 

regulatory proceedings addressing that very issue amply demonstrate that IGRA does allow 

Class II electronic bingo.  See, e.g., 25 C.F.R. §§ 547.1 et seq. (titled “Minimum Technical 

Standards for Class II Gaming Systems and Equipment”).  Other than quoting snippets of IGRA 

that concern Class III gaming, the State’s sole argument in this regard simply repeats its first: the 

incorrect assertion that “[b]ecause electronic bingo is not authorized for any purpose within the 

State of Texas . . . electronic bingo is not a permissible Class II game, and [the Tribe is] 

prohibited under IGRA from engaging in electronic bingo within the State of Texas.”  Contempt 

Mot. at 10 (emphasis added).  But “[a]t no point does IGRA give a state the right to make 

particularized decisions regarding a specific class II gaming operation.”  Gaming Corp. of Am. v. 

Dorsey & Whitney, 88 F.3d 536, 543–45 (8th Cir. 1996).  As long as Texas permits the playing 

of bingo for “any purpose by anyone,” see 25 U.S.C. § 2710(b)(1)(A)—which it clearly does—

IGRA and its implementing regulations permit the playing of “bingo” even if it is conducted in 

“a wholly electronic format.”  67 Fed. Reg. 41,166, 41,171 (June 17, 2002); see 25 U.S.C. 

§ 2703(7)(A)(i).  State law is simply “inapplicable” to what constitutes a Class II game.  

Sisseton-Wahpeton Sioux Tribe, 804 F. Supp. at 1203.   

Case 9:01-cv-00299-KFG   Document 99   Filed 02/08/17   Page 16 of 21 PageID #:  2467



15 

Third, the State contends that any electronic version of bingo that “replicate[s] all of the 

elements of paper card bingo” is a Class III facsimile.  Contempt Mot. at 10.  Although this time 

the State identifies the dispositive issue as the distinction between “aids” and “facsimiles,” 

neither IGRA nor its regulations make that distinction hinge on whether an electronic bingo 

game replicates paper bingo.   

In the first instance, the State’s proposed standard creates a fundamental tension with the 

three criteria that define “bingo” under IGRA; each of those factors “replicates” the basic 

characteristics of paper bingo.  See 25 U.S.C. § 2703(7)(A)(i).  That is, after all, what makes the 

electronic game bingo.  More importantly, though, the State ignores the unambiguous regulatory 

text that—in the case of “bingo, lotto, and other games similar to bingo”—specifically excludes 

from the definition of “facsimile” any “electronic or electromechanical format [that] broadens 

participation by allowing multiple players to play with or against each other rather than with or 

against a machine.”  25 C.F.R. § 502.8.  That carve-out applies even if the electronic version of 

the game “replicates a game of chance by incorporating all of the characteristics of the game.”  

Id.; see also Iipay Nation, No. 14-CV-2724, slip op. at 14. 

Finally, relying on a 2008 letter from then-NIGC chairman Philip Hogen that declined to 

approve another Indian tribe’s Class II gaming ordinance (the “Hogen Letter”), the State asserts 

that the NIGC itself has ruled that electronic, “one-touch” bingo is a Class III facsimile.  

Contempt Mot. at 10–12.  Whatever might be said of the various factors discussed in the Hogen 

Letter, they are not the controlling criteria under IGRA and its regulations.  As a California 

federal court recently held in rejecting the same argument advanced by the State, one-touch 

electronic gaming is Class II bingo under IGRA if it satisfies the three elements of “bingo” and is 

not a “facsimile.”  See Iipay Nation, No. 14-CV-2724, slip op. at 13–15 & n.17.  And bingo 
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“technology is not a facsimile” if it “‘broadens participation by allowing multiple players to play 

with or against each other rather than with or against a machine.’”  Iipay Nation, No. 14-CV-

2724, slip op. at 14 (quoting 25 C.F.R. § 502.8).  The language of this regulation is clear and 

admits of no ambiguity that would necessitate further agency interpretation.   

The Hogen Letter formally decided the limited issue of whether to approve the 

Metlakatla tribe’s gaming ordinance.  Although it purported to reach beyond that issue, the 

guidance it gave conflicted with the unambiguous text of regulations previously adopted by the 

NIGC after notice-and-comment rulemaking.  An agency official does not have the power to 

graft new requirements onto an otherwise clear regulation in a de facto rulemaking.  See, e.g., 

Christensen v. Harris Cnty., 529 U.S. 576, 588 (2000).  The NIGC, in fact, withdrew proposed 

regulations that would have embodied the Hogen Letter’s guidance.  See 72 Fed. Reg 60483 

(Oct. 24, 2007); 73 Fed. Reg. 60490-02 (Oct. 10, 2008).  And, subsequently, the NIGC published 

in the Federal Register its formal repudiation of the position taken in the Hogen Letter with 

respect to one-touch bingo, noting that the Hogen Letter purported to add “an additional 

requirement not mandated by the statute.”  78 Fed. Reg. 37998-01.  Since then, an industry of 

Class II one-touch electronic bingo machines has flourished under the NIGC’s guidance.   

The impropriety of the Hogen Letter has been confirmed by circuit court cases like 

Electronic Gambling Devices II and MegaMania, the 2002 NIGC regulations built on those 

cases, the NIGC’s 2013 policy statements expressly repudiating the Hogen Letter, and the lack of 

post-2008 enforcement by the NIGC to regulate Class II gaming along the lines advocated in the 

Hogen Letter.  In short, the State cannot show that the Hogen Letter accurately reflects the 

NIGC’s position on one-touch electronic bingo, and the Court should not imbue the Hogen 
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Letter with legal validity that even the NIGC recognizes the letter lacks.  See Christopher v. 

SmithKline Beecham Corp., 132 S. Ct. 2156, 2166–67 (2012). 

VI. CONCLUSION 

The gaming at Naskila is Class II bingo under IGRA.  The players at Naskila play bingo 

with the same electronic, computer and technologic aids used at Class II gaming facilities across 

the country, which are certified as compliant with the NIGC’s Class II gaming standards by 

independent laboratories.  A reasonable jury could not find to the contrary.  Accordingly, the 

Tribe respectfully requests that the Court grant this motion for partial summary judgment, 

dismiss the State’s claims for declaratory and injunctive relief, and enter judgment for the Tribe. 
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