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1 

TO THE HONORABLE KEITH GIBLIN, UNITED STATES MAGISTRATE JUDGE:    

In May 2016, the Alabama-Coushatta Tribe of Texas (“Tribe”) opened the Naskila 

Entertainment Center on its reservation near Livingston, Texas. Marketed as a “real gaming” 

facility open 24 hours a day to those seeking a “Texas-sized jackpot,”1 Naskila offers patrons 

access to over 350 one-touch electronic bingo machines that look, feel, and play like Las Vegas-

style slot machines.2 The evidence shows that Tribe’s activity at Naskila indisputably violates this 

Court’s permanent injunction prohibiting the Tribe from conducting “gaming and gambling 

activities on the Tribe’s Reservation which violate Texas law.” Alabama-Coushatta Tribes of Tex. 

v. Tex., 208 F. Supp. 2d 670, 681 (E.D. Tex. 2002).  

The Tribe asserts that it is no longer subject to the injunction because the National Indian 

Gaming Commission (“NIGC”) issued a letter purporting to approve the Tribe’s electronic bingo 

scheme. In that letter, the NIGC concluded that the Tribe is governed by the Indian Gaming 

Regulatory Act (“IGRA”), which establishes general standards for federally recognized Indian 

tribes to engage in three distinct “Classes” of gaming—I, II, and III—subject to NIGC oversight. 

But the NIGC’s letter contradicts binding Fifth Circuit precedent, not to mention this Court’s 

permanent injunction, both of which correctly hold that the Tribe is governed by the more specific 

Restoration Act, which predates IGRA, was not superseded by that later-enacted law, and 

expressly prohibits the Tribe from engaging in gaming that violates Texas law.  

Moreover, even if the Tribe were governed by IGRA, its gaming activities would still be 

impermissible. The Tribe claims that the electronic bingo machines it is operating at Naskila are 

“Class II” gaming under IGRA. Class II gaming includes “the game of chance commonly known 

as bingo,” but does not include “electronic or electromechanical facsimiles of any game of chance 

                                                 
1 Exhibit A, Television Advertisement for the Naskila Entertainment Center.  
2 See id.; Part III(B), infra.  
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or slot machines of any kind.” 25 U.S.C. § 2703(7)(A)-(B). The electronic bingo at Naskila—fully 

automated, instantaneous gaming that starts and ends with a single push of a button—operates 

from the player’s perspective like a slot machine and is an “electronic or electromechanical 

facsimile of any game of chance,” therefore making it Class III gaming, which the Tribe is 

prohibited from offering. See 25 U.S.C. § 2703(7)(B)(ii).  

There are no genuine factual disputes regarding the Tribe’s violation of this Court’s 2002 

permanent injunction.3 Thus, Texas moves the Court to grant this motion for summary judgment, 

find the Tribe in contempt, and order that the Tribe cease operating electronic bingo at Naskila.4 

I. STATEMENT OF THE ISSUES 

1. Was the Restoration Act, 25 U.S.C. § 731, et seq., superseded by the adoption of IGRA the 

following year, or does it still apply to the Tribe’s gaming activities? 

2. If the Restoration Act applies, does the electronic bingo at Naskila violate Texas law as an 

illegal lottery involving chance, prize, and consideration? 

3. Assuming arguendo that IGRA, rather than the Restoration Act, applies to the Tribe, does the 

electronic bingo at Naskila constitute Class III gaming under IGRA? 

II. LEGAL BACKGROUND 

A. Congress Recognizes the Alabama-Coushatta Under the Restoration Act 

In 1987, Congress passed the Restoration Act, which restored the federal trust relationship 

between the United States and two specific Indian tribes in Texas: the Ysleta del Sur Pueblo (or 

                                                 
3 Though contempt is an intentional act, the State notes the Tribe’s attorneys’ cooperative and forthright dealings 
throughout the course of this litigation. Nevertheless, the Tribe itself has not agreed to stop gambling in violation of 
the Court’s previous injunction, and this is an intentional act. 
4 In addition to the Tribe, Texas sues the Tribal Council: Chairperson JoAnn Battise, Vice-Chairman Ronnie Thomas, 
Secretary Johnny Stafford, Treasurer Nita Battise, and Members Clint Poncho, Roland Poncho, and Maynard Williams 
(collectively, “Tribe”).  
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“Tigua”) Tribe, and the Alabama-Coushatta Tribe. 25 U.S.C. § 731, et seq.5 Congress’ restoration 

of federal status—and the attendant benefits—was dependent upon these Tribes’ agreement to 

refrain from gaming activities illegal under Texas law.6 In particular, to secure the Act’s passage, 

the Alabama-Coushatta pledged to Congress that it “remains firm in its commitment to prohibit 

outright any gambling or bingo in any form on its Reservation.” Tribal Council Resolution No. 

T.C.-86-07.7 Congress explicitly relied upon Resolution T.C. 86-07 in adopting the Restoration 

Act, citing it as the source of the Act’s gaming prohibition, which reads as follows: 

All gaming activities which are prohibited by the laws of the State of Texas are 
hereby prohibited on the reservation and on lands of the tribe. Any violation of this 
prohibition provided in this subsection shall be subject to the same civil and 
criminal penalties that are provided by the laws of the State of Texas. The 
provisions of this subsection are enacted in accordance with the tribe’s request in 
Tribal Resolution No. T.C.-86-07[.] 

25 U.S.C. § 737(a).8 The Restoration Act explicitly authorizes the State of Texas to file suit in 

federal court to “enjoin violations of” this gaming prohibition. Id. § 737(c). 

B. Texas Law’s Prohibition on Gaming, as Federalized under the Restoration Act 

Article III § 47(a) of the Texas Constitution provides, “[t]he Legislature shall pass laws 

prohibiting lotteries and gift enterprises in this State,” subject to certain exceptions. TEX. CONST. 

art. III, § 47(a). The elements of a lottery are: (1) the offering of a prize, (2) by chance, and (3) the 

giving of consideration for an opportunity to win the prize. City of Wink v. Griffith Amusement 

Co., 100 S.W.2d 695, 701 (Tex. 1936); see also TEX. PENAL CODE § 47.01(7) (“‘Lottery’ means 

any scheme or procedure whereby one or more prizes are distributed by chance among persons 

who have paid or promised consideration for a chance to win anything of value, whether such 

                                                 
5 The Restoration Act refers to the two Tribes as the “Alabama and Coushatta Indian Tribes of Texas” but treats them 
as “as one tribal unit” for all purposes. 25 U.S.C. §§ 731, 732.  
6 E.g., Ysleta del Sur Pueblo v. Tex., 36 F.3d 1325, 1327-29 (5th Cir. 1994) (citations to legislative record omitted). 
7 Similarly, the Tigua Tribe disavowed any gambling intent in Tribal Council Resolution No. T.C. 02-86. E.g., Ysleta 
del Sur Pueblo v. Texas, 36 F.3d at 1329 (citing T.C. 02-86; 133 Cong. Rec. S10568 (daily ed. Jul. 23, 1987)). 
8 See also Alabama-Coushatta Tribes of Tex. v. Tex., 208 F. Supp. 2d at 672 (citing Tribal Resolution T.C. 86-07). 
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scheme or procedure is called a pool, lottery, raffle, gift, gift enterprise, sale, policy game, or some 

other name.”) 

In accordance with article III § 47(a), the Legislature has prohibited a variety of gaming 

activities through chapter 47 of the Texas Penal Code.9 Relevant here, “[a] person commits an 

offense” if he “plays and bets for money or other thing of value at any game played with cards, 

dice, balls, or any other gambling device.” TEX. PENAL CODE § 47.02(a)(3).10 Also relevant here, 

“[a] person commits an offense” if he “operates or participates in the earnings of a gambling 

place,” or “for gain, sets up or promotes any lottery or sells or offers to sell or knowingly possess 

for transfer, or transfers any card, stub, ticket, check, or other divide designed to serve as evidence 

of participation in any lottery.” Id. § 47.03(a)(1), (a)(5). Similarly, keeping a gambling place and 

possessing gambling devices, equipment, or paraphernalia are offenses under Chapter 47. Id. 

§§ 47.04(a); 47.06(a) & (c). 

C. Congress Enacts IGRA 

A year after passing the Restoration Act, Indian Tribes not subject to the Restoration Act 

(or some other law prohibiting gaming) were conducting gaming on their various reservations 

throughout the United States. Noting that “existing Federal law does not provide clear standards 

or regulations for the conduct of gaming on Indian lands,” Congress enacted IGRA. 25 U.S.C. § 

2701(3).11 IGRA sought to establish uniform standards “to regulate gaming activity on Indian 

lands if the gaming activity is not specifically prohibited by Federal law and is conducted within 

                                                 
9 See TEX. PENAL CODE §§ 47.01-.10; Owens v. State, 19 S.W.3d 480, 483 (Tex. App.—Amarillo 2000, no pet.) 
(recognizing the Legislature’s adoption of chapter 47 pursuant to article III § 47). 
10 The limited exceptions to this prohibition are outlined in § 47.02(b), (c), and (e). Most importantly for purposes of 
this Motion, it is a defense to prosecution if an actor “reasonably believed that the conduct” was permitted under 
Chapter 2001 of the Occupations Code permitting charitable bingo. Id. § 47.02(c)(1). As will be discussed infra, 
because of the many ways that the Tribe’s bingo does not comply with Chapter 2001, the Tribe cannot have reasonably 
believed that its conduct complied with Texas law. 
11 See Pub. L. No. 100-497, 102 Stat. 2467 (1988) (codified at 25 U.S.C. § 2701 et seq.). 
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a State which does not, as a matter of criminal law and public policy, prohibit such gaming 

activity.” Id. § 2701(5). 

IGRA divided Indian gaming into three classes. Class I includes traditional tribal gaming 

for minimal prizes. Id. § 2703(8). Class II includes bingo and card games “explicitly authorized 

by the laws of the State” or “not explicitly prohibited,” but excludes “electronic or 

electromechanical facsimiles of any game of chance or slot machines of any kind.” Id. 

§ 2703(7)(A), (B). Class III includes all forms of gaming that are not Class I or II, and is prohibited 

unless the state where the Indian lands are located and the Tribe voluntarily enter a compact to 

allow it. Id. § 2703(8). IGRA also created the NIGC and charged it with “promulgat[ing] such 

regulations and guidelines as it deems appropriate to implement [IGRA]”. Id. § 2706(b)(10). 

D. Restoration Act Tribes Seek to Engage in IGRA Gaming 

Since obtaining federal status under the Restoration Act, both the Tigua and Alabama-

Coushatta tribes have attempted to conduct gaming that violates Texas law on their reservations. 

Courts including this one and the United States Court of Appeals for Fifth Circuit have uniformly 

rejected these attempts because of the Restoration Act’s prohibition on gaming that violates Texas 

law. For example, in Ysleta del Sur Pueblo v. Texas (“Ysleta I”), the Tigua sued the State of Texas 

in an attempt to force the State to negotiate a compact that would allow the tribe to engage in Class 

III gaming under IGRA. 36 F.3d 1325 (5th Cir. 1994), cert. denied, 514 U.S. 1016 (1995). The 

Fifth Circuit unequivocally held that “[a]ll gaming activities which are prohibited by the laws of 

the state of Texas are prohibited on the reservation and on lands of the [Tigua] tribe.” 36 F.3d at 

1332.12 The Fifth Circuit also held that, on Restoration Act lands, Texas gambling law “functions 

as surrogate federal law.” Id. at 1335. The Court observed that, “the Tribe has already made its 

                                                 
12 The Ysleta I Court also undertook a detailed analysis of the Restoration Act’s history. 36 F.3d at 1327–29. 
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‘compact’ with the State of Texas, and the Restoration Act embodies that compact.” Id. Relatedly, 

the Court concluded that tribal suit against the State of Texas to force negotiation of a Class III 

compact is barred by the Eleventh Amendment. Id. at 1336. 13 

Nevertheless, in 2011, Texas learned that the Tigua was operating eight-liner gambling 

devices prohibited under the Penal Code on its reservation, and sued for contempt. Tex. v. Ysleta 

del Sur Pueblo, 431 F. App’x 326, 328 (5th Cir. 2011) (“Ysleta II”). The Fifth Circuit granted 

Texas’s request, reiterating that the Restoration Act “sharply curtails the Tribe’s right to engage in 

gaming activities and limits such activities to those expressly permitted by Texas law.” Id. Most 

recently, the Tigua was held in contempt once again for operating “sweepstakes” machines that 

resemble slot machines, and do not comply with the provisions of Texas law governing 

sweepstakes. Tex. v. Ysleta del Sur Pueblo, No. EP-99-CV-320-KC, 2015 WL 1003879 (W.D. 

Tex. Mar. 6, 2015). 

Of course, the Alabama-Coushatta—like the Tigua—is specifically prohibited from 

gaming that violates Texas law under the Restoration Act. 25 U.S.C. § 737(a). When, in 2002, the 

Alabama-Coushatta was operating a casino on their reservation, and Texas sued for permanent 

injunctive relief, this Court granted the State’s request as follows:  

[T]he Alabama–Coushatta Tribe, its Tribal Council and all persons acting by, 
through or under the Tribe and its Tribal Council are ORDERED to cease and desist 
operating, conducting, engaging in, or allowing others to operate, conduct, or 
engage in gaming and gambling activities on the Tribe’s Reservation which violate 
State law. The Court GRANTS the Tribe thirty (30) days within which to bring 
itself into full and complete compliance with its injunction. 

Alabama-Coushatta Tribes of Tex. v. Tex., 208 F. Supp. 2d at 678–79. 

                                                 
13 The Kickapoo Tribe—which is not governed by the Restoration Act—has also sued in an attempt to force Texas to 
negotiate a compact for Class III gaming under IGRA, but the Fifth Circuit reiterated that the Eleventh Amendment 
bars such action. Tex. v. United States, 497 F.3d 491 (5th Cir. 2007). See also Seminole Tribe of Fla. v. Fla., 517 U.S. 
44 (1996) (invalidating 25 U.S.C. § 2710(d)(7) as unconstitutional under the Eleventh Amendment). 
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E. This Litigation 

Despite this clear precedent, in 2016, the Alabama-Coushatta Tribe informed Texas that it 

planned to begin operating electronic bingo on its reservation.14 Anticipating this litigation, the 

parties executed a pre-litigation agreement which gave the State the right to inspect the electronic 

bingo facility once opened, contingent on the State’s agreement not to pursue legal action against 

the Tribe until after that inspection had occurred and it could assess whether the electronic bingo 

violated Texas law.15 That inspection took place, and the State then filed the motion for contempt 

on which it now seeks summary judgment. 

III. STATEMENT OF UNDISPUTED FACTS16 

A. Bingo in Texas 

Charitable bingo in Texas, authorized under the Bingo Enabling Act and regulated by the 

Texas Lottery Commission’s Charitable Bingo Operations Division, is an exception to the 

Constitution’s broad prohibition on “lotteries and gift enterprises.” TEX. CONST. art. III, § 47(a), 

(b). All charitable bingo in Texas must comply with the requirements of the Bingo Enabling Act; 

subject to very limited exceptions, it is a third-degree felony to conduct bingo in Texas without a 

license issued under the Act. TEX. OCC. CODE § 2001.551(c).  

Bingo is defined as a game of chance “in which prizes are awarded based on designated 

numbers or symbols conforming to randomly selected numbers or symbols.” Id. § 2001.002(4). 

Charitable bingo can only be played during a bingo occasion, which “is a single gathering or 

session, at which a bingo game or a series of bingo games, including selling and redeeming pull-

tab bingo tickets, are conducted on the day and at the times listed on the license issued to a licensed 

                                                 
14 Exhibit B, Executed Pre-Litigation Agreement. 
15 Id. 
16 While the Tribe might characterize the evidence differently, the basic manner in which the electronic bingo at 
Naskila functions is not in dispute. 
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authorized organization.” Id. § 2001.002(6). A bingo occasion may not exceed four hours, and a 

licensed authorized organization17 may not conduct more than three bingo occasions per calendar 

week. Id. § 2001.419(a), (b). A prize for a single game of bingo cannot exceed $750, and the 

aggregate value of prizes awarded during a bingo occasion cannot exceed $2,500 (excepting games 

of pull-tab bingo and bingo games that award prizes of $50 or less). Id. § 2001.420.  

When voters amended the Texas Constitution to permit charitable bingo, they 

contemplated that the game of bingo involves “social interaction,” and is not “a game played 

electronically.” See Tex. Att’y. Gen. Op. No. GA-054, 2007 WL 1189841, at *4 (Apr. 19, 2007). 

Tracking this understanding, Lottery Commission regulations require that a human caller actively 

participate in a bingo occasion. Among other duties, a caller must: locate herself within the bingo 

hall so that one or more players can “gain the attention of the caller when the players bingo”; “call 

all numbers and make all announcements in a manner clear and audible to all of the playing areas 

of the bingo premises”; and, perhaps most importantly from a player’s perspective, announce that 

a game is closed “after asking at least two (2) times whether there are any other bingos and pausing 

to permit additional winners to identify themselves.” 16 TEX. ADMIN. CODE § 402.200(k). The 

regulations also require thorough verification once a player calls out bingo. Specifically,  

The numbers appearing on the winning card must be verified at the time the winner 
is determined and prior to prize(s) being awarded in order to insure that the numbers 
on the card in fact have been drawn from the receptacle.  

(A) This verification shall be done either in the immediate presence of one 
or more players at a table or location other than the winner’s, or displayed 
on a TV monitor visible by all of the players or by an electronic verifier 
system visible by all the players. 

                                                 
17 A “licensed authorized organization” means an “authorized organization that holds a license to conduct bingo.” 
TEX. OCC. CODE § 2001.002(14). Under the Texas Constitution, a “church, synagogue, religious society, volunteer 
fire department, nonprofit veterans organization, fraternal organization, or nonprofit organization supporting medical 
research or treatment programs” may conduct charitable bingo. TEX. CONST. art. III, § 47(b). 
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(B) After the caller closes the game, a winning disposable paper card or an 
electronic representation of the card for each game shall also be posted on 
the licensed premises where it may be viewed in detail by the players until 
at least 30 minutes after the completion of the last bingo game of that 
organization's occasion. 

Patrons may request “a verification of the numbers drawn at the time a winner is determined and 

a verification of the balls remaining in the receptacle and not drawn.” Id. § 402.200(l).  

Texas allows the use of card-minder systems to aid players during bingo occasions. These 

are electronic or computerized devices “interfaced with, or connected to, equipment used to 

conduct a game of bingo.” The card-minding device itself: 

(i) provides a means for the player to input or monitor called bingo numbers; 

(ii) compares the numbers entered or received against the numbers on the bingo 
cards stored in the memory of the device or loaded or otherwise enabled for play 
on the device; and 

(iii) identifies any winning bingo pattern(s) and prize levels. 

Id. § 402.321(2). The devices allow players to play multiple cards at one time—up to 66 in any 

one game. Id. § 402.322(r). However, these devices may not be used:   

(1) to generate or determine the random letters, numbers, or other symbols used in 
playing the bingo card played with the device’s assistance; 

(2) as a receptacle for the deposit of tokens or money in payment for playing the 
bingo card played with the device’s assistance; or 

(3) as a dispenser for the payment of a bingo prize, including coins, paper currency, 
or a thing of value for the bingo card played with the device’s assistance. 

TEX. OCC. CODE § 2001.409(a). Lottery Commission regulations prohibit the use of card-minders 

to track and store, replay, or credit winnings. 16 TEX. ADMIN. CODE § 402.323(m)(1)-(3).  

There are four ways card-minders can daub (or cover) bingo cards: automatically as the 

caller announces the balls drawn; manually; in “ball call confirm” mode (requiring the player to 

confirm each ball drawn); and in “semi-auto daub” mode (similar to ball call confirm mode, except 
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that the player can confirm multiple balls at once). Id. § 402.323(d)(4). Regardless of the method, 

a player must still pay attention or risk “sleeping a bingo,” meaning that she fails to cover one or 

more numbers called, and thus fails to cover a winning pattern before another player does. See 

Id. § 402.200(k) (player must shout “bingo” or otherwise signal a win to gain the caller’s attention 

and verify a prize). Once she has called out bingo and verified the pattern on her card, she must 

separately claim her prize; no card-minder may perform that task for her. Id. § 402.323(m)(3). 

B. Electronic Bingo at Naskila 

A patron who visits Naskila will find rows and rows of electronic gaming machines.18 He’ll 

also see a VIP lounge, a restaurant, and glass-encased smoking area with rows of more machines.19 

Sounds of bells, whistles and chimes emanate from the gaming floor, and staff are on hand to 

provide patrons with non-alcoholic beverages.20 Naskila has 365 electronic bingo machines, which 

are leased to the Tribe by five separate vendors.21 Games are added or removed from the floor 

based on their popularity—determined by the number of “spins” a game gets, as well as the number 

of players who play in a given day.22 If a game is unpopular, the Tribe retains the option to remove 

it from the floor.23 Naskila is open 24 hours a day, 7 days a week.24 There are no limitations on 

the number of times a player can play per day or the amount he can win.25 

The machines resemble computerized slot machines, and many feature spinning reels that 

activate during game play.26 Each also displays a bingo card, but the reels—rather than the card—

                                                 
18 Exhibit C, Video of Jun. 15, 2016 Physical Inspection of Naskila Entertainment Center, at 1:02-1:04 (time-stamp 
in lower right-hand corner of screen); Exhibit D, Expert Report of Captain Daniel Guajardo ¶ 1.2.  
19 Id. at ¶ 1.2. 
20 Ex. C, Video Inspection at 3:06-3:25; Ex. D, Guajardo Report at ¶ 1.2. 
21 Ex. E, Deposition of Keith Sherer, Fed. R. Civ. P. 30(b)(6) Corporate Representative at 34:3-4; 23:6-10. 
22 Id. at 18:13-21; Id. at 21:18-21; Id. at 44:3-4.  
23 Id. at 21:18-21. 
24 Ex. A, Video Advertisement (“Real gaming action 24 hours a day is just over an hour from Houston!”).  
25 Ex. E, Sherer Depo. at 43:25 - 44:1-4; 60:1-4. 
26 Ex. D, Guajardo Report at ¶ 1.4; e.g., Ex. C, Video Inspection at 16:50-16:51; 3:20-3:23, 22:03-22:13, 9:57-9:59.  
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are frequently in the player’s direct line of vision.27 In the “So Hot” game, for example, the bingo 

card is roughly 1/15 the size of the reels and shunted to the upper left-hand corner of the screen.28  

 
 

There is no mechanism for a player to enlarge the bingo card on the “So Hot” machine.29 

A player can insert cash directly into the machines to begin playing—all bills up to $100 are 

accepted, with the exception of $2 bills.30 He may also insert a ticket—which stores his winnings—

or a special promotional card that he can obtain as part of Naskila’s player tracking system.31 

Once the player inserts cash, a ticket, or a card into the machine, he can immediately begin 

a game.32 All he must do is select how much he wants to wager, and then press the “play” button.33 

The electronic bingo server creates the bingo card, draws the balls, daubs the card, and claims any 

prizes won.34 If he wants, the player can access the help menu (before or after pressing play) to 

check what the winning patterns are, but the software does not require him to do so.35 The total 

time that it takes for the game to electronically draw the numbers on the player’s card and daub 

                                                 
27 E.g., Id. at 9:58-9:59.  
28 E.g., Id. at 17:55-56; Ex. E, Sherer Depo. at 42:8-17.  
29 Id. at 42:18-21.  
30 Ex. C, Video Inspection at 5:30-5:42. 
31 Id.  
32 Ex. E, Sherer Depo. at 45:7-12. 
33 Id.  
34 Id. at 48:4-13 (bingo server creates the card or cards bearing numbers); 53:9-12 (no method for a player to manually 
daub the card); 49:5-8 (prize is automatically claimed by the bingo system).  
35 Id. at 47:8-19.  

Case 9:01-cv-00299-KFG   Document 96   Filed 02/08/17   Page 16 of 36 PageID #:  2258



12 

any matching numbers is short: between 5-10 seconds, typically.36 The software does not provide 

a mechanism to slow down the ball draw reveal.37 The player cannot manually daub his card and 

cannot fail to claim any prize that he has won.38 Sleeping a bingo is impossible.39 

While the numbers are being drawn rapid-fire, the reels are in motion, too.40 These reels 

are for “entertainment purposes,” but they are not random: instead, they are programmed to match 

the player’s bingo winnings.41 A player can win what is known as a “game ending” pattern, but he 

can also win if he hits an “interim” prize-winning pattern (for instance, by marking the four corners 

of the card).42 The games dispense credits immediately upon the completion of the game, and it is 

not clear to the player whether he won based on the game-ending pattern or an interim prize unless 

he accesses the help menu to determine this himself.43 There is no bingo caller at Naskila and no 

requirement that a player call or otherwise signal bingo if he has daubed the pre-designated pattern 

of numbers or symbols.44  

And who is the player competing against for the coveted bingo prize? He doesn’t know.45 

The software requires only that two individuals be connected to the bingo server prior to starting 

a bingo game.46 That other player could be on-site—even playing the next machine over—but he 

might also be on a gaming site hundreds of miles from Naskila.47 Electronic bingo at Naskila can 

be played with just one person physically on the premises, so long as there is at least one other 

                                                 
36 Id. at 41:20-24; e.g., Ex. C, Video Inspection at 17:50-17:54. 
37 Ex. E, Sherer Depo. at 43:16-21. 
38 Id. at 53:9-12 (no method for a player to manually daub the card); 49:5-8 (prize is automatically claimed by the 
bingo system). 
39 Exhibit F, Defendant’s Responses to First Request for Admissions, Response to Request No. 18. 
40 E.g., Ex. C, Video Inspection at 17:50-17:54. 
41 Ex. E, Sherer Depo. at 40:1 (displays are for entertainment purposes); Id. at 40:2-25 (reels programmed based on 
results of game). 
42 Id. at 68:19-69:1-3.  
43 Id. at 46:24-47:1-7.  
44 See Ex. C, Video Inspection.  
45 Ex. E, Sherer Depo. at 53:17-20.  
46 Id. at 44:6-12. 
47 Id.  
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player elsewhere using the same server to play electronic bingo.48 The software does not display 

how many competitors there are,49 and if he loses, the player does not know who won.50 And a 

player cannot know with certainty who he is competing against, even if he tries his best to figure 

that out. For example, if a group of friends wants to compete against one another, the software 

cannot accommodate them. At best, the friends can endeavor to play the same game on the same 

servers and press their respective “play” buttons at the exact same time.51 After that, they can only 

hope for the best: there is no way to guarantee that they are playing against each other—indeed, a 

slight difference in when “play” is pressed can enroll the players in different games.52 And, of 

course, even if they are playing the same game, there is no way to verify that.53 Once the patron is 

ready to finish playing, he can receive a voucher from the machine to exchange for a cash prize.54 

IV. ARGUMENT 

A. The Restoration Act, Rather Than IGRA, Applies to the Tribe. 

1. Controlling Precedent Compels this Result 

The Tribe’s chief argument in this case is that IGRA “impliedly repealed” the Restoration 

Act’s prohibition on gaming that violates Texas law. See, e.g., Mot. for Relief from Judgment 

(Dkt. 76). But, as set forth above, the Fifth Circuit has rejected this argument three times. Ysleta I, 

36 F.3d at 1332; Ysleta II, 431 Fed. App’x at 328; State of Tex. v. Ysleta del Sur Pueblo, 69 Fed. 

App’x. 659 (5th Cir. 2013) (holding that district court did not abuse its discretion in refusing to 

modify the 2001 injunction entered against the Tigua Tribe). This precedent binds this Court, and 

this Court’s prior ruling on these same issues is also consistent with this result. Alabama-Coushatta 

                                                 
48 Ex. F, Response to Request for Admission No. 19. 
49 Ex. E, Sherer Depo. at 44:23-25.  
50 Id. at 45:3-6.  
51 Id. at 61:8-25 – 62:1-9. 
52 Id.  
53 Id. at 53:17-20. 
54 Ex. D, Guajardo Report at ¶ 1.28.  
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Tribes of Tex. v. Tex., 208 F. Supp. 2d at 678-79. So, too, is the parallel result reached by the 

District Court for the Western District of Texas in litigation involving the Tigua Tribe. Tex. v. 

Ysleta del Sur Pueblo, No. EP-99-CV-320-KC, 2015 WL 1003879 (W.D. Tex. Mar. 6, 2015).55 

2. The Restoration Act’s Conflict of Laws Provision Compels this Result 

If this overwhelming authority were not enough, the Restoration Act’s conflict of laws 

provision also specifies that “all laws and rules of law of the United States of general application 

to Indians, or Indian reservations which are not inconsistent with any specific provisions contained 

in this subchapter shall apply to the members of the tribe, and the reservation.” 25 U.S.C. § 733(a). 

Thus, because IGRA was adopted a year after the Restoration Act and did not specifically refer to 

the Alabama-Coushatta or Tigua Tribes, the Restoration Act remains intact. Indeed, the Fifth 

Circuit concluded as much in Ysleta I, 36 F.3d at 1334–35 (citations omitted). 

3. Neither the NIGC Letter nor the DOI Attorney Advisory Letter Changes this Result 

Despite these authorities, the Tribe cites a letter from the NIGC, issued October 8, 2015, 

in support of its “implied repeal” argument. E.g., Ex. A to Mot. for Relief from Judgment (Dkt. 

76-1) (“NIGC Letter”). But the NIGC is the agency charged with administering IGRA, not the 

Restoration Act. Congress delegated the task of administering the Restoration Act to the 

Department of the Interior (“DOI”). 25 U.S.C. § 731(2). Congress also assigned exclusive 

jurisdiction to “the courts of the United States,” to determine if the gaming activities of Restoration 

Act tribes violate Texas gaming law, which is federalized for purposes of the Act. Id. § 737(a), (c). 

Moreover, the exclusive jurisdictional grant under the Restoration Act applies to “[a]ll gaming 

                                                 
55 In fact, counsel for the Alabama-Coushatta Tribe raised the very same arguments they urge here as amicus curiae 
in the Tigua litigation in the Western District of Texas. See Exhibit G, Amicus curiae brief of the Alabama-Coushatta 
Tribe of Texas in Support of Defendants’ Motion to Dismiss and for Alternative Relief, State of Tex. v. Yselta del Sur 
Pueblo, No. 3:99-cv-00320-KC (Dkt. 592) (W.D. Tex., filed Dec. 29, 2015). Judge Cardone considered and rejected 
the same arguments the Alabama-Coushatta raises here, and instead applied Fifth Circuit precedent. Tex. v. Ysleta del 
Sur Pueblo, No. EP-99-CV-320-KC, 2015 WL 1003879 (W.D. Tex. Mar. 6, 2015).  
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activities,” without regard to the distinction IGRA later drew between “Class II” and “Class III”. 

25 U.S.C. § 737(a). This is exactly what the Fifth Circuit held in Ysleta I. 36 F.3d at 1334 (“Texas 

gaming laws and regulations . . . operate as surrogate federal law on the Tribe’s reservation.”) The 

NIGC Letter, therefore, cannot overcome this binding authority. 

The NIGC Letter relies upon an advisory letter from one attorney in the Department of the 

Interior who adopted the implied repeal argument (“DOI Attorney Advisory Letter”). But that 

letter was never formally adopted by DOI in any regulation or other formal action, and therefore 

has no force of law, either.56 

This result is further supported by the fact that, despite multiple opportunities and explicit 

invitation, the United States has declined to adopt the position expressed in the DOI Attorney 

Advisory Letter and NIGC Letter. In 2015, when the Tigua attempted to rely upon the DOI 

Attorney Advisory Letter in litigation in the Western District of Texas, the court specifically 

requested an amicus brief from the United States to address the legal effect of the NIGC Letter and 

the DOI Attorney Advisory Letter. The Department of Justice, as the legal representative of the 

DOI and NIGC, “respectfully decline[d] the Court’s invitation.”57 

Moreover, the Alabama-Coushatta requested a Memorandum of Understanding or formal 

Secretarial Order from DOI, to delegate the express authority to regulate gaming by the Tigua and 

Alabama-Coushatta Tribes under IGRA.58 But according to the Alabama-Coushatta Tribe itself, 

the DOI did not respond to this request.59 Thus, both in their dealings with the Alabama-Coushatta 

and in litigation with the Tigua, both DOI and its counsel have specifically declined to endorse the 

                                                 
56 Moreover, as set forth in Texas’s response to the Tribe’s Motion for Relief from Judgment (Dkt. 77), neither the 
DOI Attorney Advisory Letter nor the NIGC Letter is not entitled to Chevron deference. Texas incorporates that 
briefing by reference as if fully set forth herein. 
57 Exhibit H, Advisory to the Court Regarding United States’ Amicus Participation, State of Tex. v. Yselta del Sur 
Pueblo, et al., No. 3:99-cv-00320-KC (Dkt. 537) (W.D. Tex., filed Dec. 9, 2015). 
58 Exhibit I, Deposition of Brian Callahan under Fed. R. Civ. P. 30(b)(6) at 37:15-38:9. 
59 Id.at 38:10-13. 
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theory that IGRA impliedly repealed the Restoration Act’s federalization of Texas gaming law. 

Accordingly, the only issue that this Court need resolve is whether the Tribe’s current gaming 

activities violate Texas law. And as shown below, the answer to that question is a resounding yes.  

B. The Electronic Bingo at Naskila Violates This Court’s Injunction and Texas Law. 

1. The one-touch bingo at Naskila violates the Texas Lottery Commission regulations 
applicable to lawful charitable bingo in Texas. 

The Tribe’s designated software expert, Richard LaBrocca, attempts to draw parallels 

between the machines at Naskila and the electronic card-minders in Texas charitable bingo halls. 

He asserts: 

[T]he player terminals operating at the Naskila Gaming facility, which are in 
compliance with NIGC requirements defining Class II bingo, and the electronic 
card minder devices likely to be operating within the State of Texas at charitable 
locations as regulated by the Texas Lottery are both devices which allow a player 
to participate in the game commonly known as bingo. While there are differences 
in the method of interaction, game rules and other functions between styles, both 
are following the fundamental and base features of the game of bingo.60 

Building on this comparison, the Tribe might argue that the one-touch bingo at Naskila is no 

different, really, from Texas charitable bingo. But the facts above refute this conclusion. In both 

form and substance, these games are radically different. With respect to form, the major differences 

between the one-touch bingo at Naskila and charitable bingo in Texas include: 

• Lottery Commission regulations forbid a player from inserting money into card-minders to 
play bingo. At Naskila, a player can directly insert cash into the machine to begin play.61 

• The Lottery Commission prohibits a card-minding device from generating the random 
letters, numbers, or symbols used in playing the bingo card. At Naskila, the electronic 
bingo server performs all of the functions of the caller and the player, including the random 
generation of numbers.62  

                                                 
60 Exhibit J, Expert Report of Richard LaBrocca, at p. 13. 
61 Compare 16 TEX. ADMIN. CODE § 402.323(n)(2), with Ex. C, Video Inspection at 5:30-5:42. 
62 Compare 16 TEX. ADMIN. CODE § 402.323(n)(1), with Ex. E, Sherer Depo. at 48:4-13 (bingo server creates the card 
or cards bearing numbers); 53:9-12 (no method for a player to manually daub the card); 49:5-8 (prize is automatically 
claimed by the bingo system). 

Case 9:01-cv-00299-KFG   Document 96   Filed 02/08/17   Page 21 of 36 PageID #:  2263



17 

• A card-minding device may not dispense payment of a bingo prize that can be redeemed. 
The electronic bingo machines at Naskila dispense tickets that can be used to play another 
game or redeemed for cash.63   

• A card-minding device may not track, store, or credit a player’s winnings. The electronic 
bingo machines at Naskila perform this function automatically.64 

• The Lottery Commission would not approve a card-minding device that was not tested and 
approved by an independent, Commission-approved lab. 16 TEX. ADMIN. CODE 
§ 402.324(a). It is undisputed that the electronic bingo at Naskila was not tested against 
Lottery Commission standards.65 

• The Lottery Commission would not, and could not, approve bingo which has no limits in 
hours of bingo occasions. TEX. OCC. CODE § 2001.419(b). 

• The Lottery Commission would not, and could not, approve bingo which does not limit 
bingo occasions for a licensed authorized organization to only three times per week. TEX. 
OCC. CODE § 2001.419(a). 

• The Lottery Commission would not, and could not, approve bingo which has no limitations 
on how much a player can win.66 

• Lottery Commission regulations require that the winning bingo card or electronic 
representation of the winning card be posted for at least 30 minutes after the last bingo 
game of that particular bingo occasion. The bingo at Naskila, in which a player can play 
multiple bingo games in a one-minute span, does not comply with this requirement.67  

In other words, the bingo at Naskila violates not less than nine Lottery Commission 

regulations. Worse, in substance, the two experiences could not be more different. Recall that the 

Lottery Commission requires a licensed human caller, 16 TEX. ADMIN. CODE § 402.200(k), and 

that no human caller exists at Naskila. Thus, at Naskila, a player need not interact with other human 

beings during any part of the bingo experience: there are no verification requirements, nor any 

                                                 
63 Compare 16 TEX. ADMIN. CODE § 402.323(n)(3), with Ex. C, Video Inspection at 5:30-5:42. 
64 Compare 16 TEX. ADMIN. CODE § 402.323(m)(1), (3), with Ex. C, Video Inspection at 5:30-5:42 and Ex. E, Sherer 
Depo. at 49:5-8 (prize is automatically claimed by the bingo system). 
65 Exhibit K, Deposition of Richard LaBrocca, at 22:7-15.  
66 Compare 16 TEX. ADMIN. CODE § 402.200(n) (prize limitations of $750 per game and $2,500 per occasion), with 
Ex. E, Sherer Depo. at 43:25-44:4; 60:1-4 (no limitations on prizes or times a player can play).  
67 Compare 16 TEX. ADMIN. CODE § 402.200(l)(1)(B), with Ex. C, Video Inspection at 17:50-17:54. 
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requirement that a player call out or signal that she has achieved a winning bingo pattern68—one 

of the hallmarks of a communal bingo hall where players compete against one another. 

The Lottery Commission has rejected the notion that one-touch electronic bingo could be 

consistent with Texas’s charitable bingo framework. In 2014, the Commission considered a rule 

change that would allow video confirmation of pull-tab tickets on card-minding devices.69 The 

rule change was eventually rejected.70 As the Commission explained: 

Using the standard adopted by the NIGC, several Indian tribes have employed 
electronic bingo machines that are virtually indistinguishable from traditional slot 
machines. Players utilizing such electronic machines actually play bingo on the 
machine. The Commission recognizes that while these types of electronic bingo 
machines may be authorized for Indian tribes under federal law, they are not 
authorized for charitable bingo under state law.71 

The undisputed facts show that the Tribe is employing “electronic bingo machines that are virtually 

indistinguishable from traditional slot machines.”72 These machines bear little functional 

resemblance to card-minders, and they are being used in ways that violate the restrictions imposed 

on even licensed bingo activity in Texas—which the activity at Naskila certainly is not—under the 

Bingo Enabling Act. 73 And the use of these machines violates the spirit of the Bingo Enabling 

Act, which, in an uncodified section, noted that “‘[n]othing in this Act shall be construed as 

authorizing any game using a video lottery machine or machines,’” and “describe[ed] such a 

machine as an electronic video game machine, that upon the insertion of cash enables the player 

to play a game from which he may receive free games or credits that can be redeemed for cash.” 

                                                 
68 Ex. E, Sherer Depo. at 49:5-8.  
69 See Exhibit L, Texas Lottery Commission Order Adopting Rule Amendments, Commission Order No.: 14-0056 
(Aug. 12, 2014), at p. 1. 
70 Id.  
71 Id. at 5-6. With respect to the issue of whether one-touch bingo is legal under federal law, the State asserts that one-
touch bingo is only lawful if a tribe has entered into a compact with a state to engage in such IGRA Class III gaming. 
See Section IV(C), infra. 
72 See Ex. D, Guajardo Report at ¶ 1.2. 
73 Moreover, the Tribe has neither claimed nor produced evidence that it has a license to operate bingo from the Lottery 
Commission. 
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Tex. Att’y. Gen. Op. No. GA-054, 2007 WL 1189841, at *4 (2007) (citing Act of May 29, 1995, 

74th Leg., R.S., ch. 1057, §§ 1, 10, 1995 Tex. Gen. Laws 5222, 5225). The electronic bingo at 

Naskila thus violates Texas law. See TEX. OCC. CODE § 2001.551(c) (operating bingo without a 

license is a third-degree felony); Id. § 2001.554(b) (violating the Bingo Enabling Act or a term of 

a license issued under the Act is a Class C misdemeanor).  

2. The bingo at Naskila violates Chapter 47 of the Texas Penal Code. 

The operation of the electronic bingo machines at Naskila also violates the illegal lottery 

and gambling prohibitions in chapter 47 of the Texas Penal Code. Subject to limited exceptions 

not applicable here, a gambling device is an “electronic, electromechanical, or mechanical 

contrivance . . . that for a consideration affords the player an opportunity to obtain anything of 

value, the award of which is determined solely or partially by chance[.]” TEX. PENAL CODE 

§ 47.01(4). This includes, but is not limited to, “gambling device versions of bingo, keno, 

blackjack, lottery, roulette, video poker, or similar electronic, electromechanical, or mechanical 

games, or facsimiles thereof, that operate by chance or partially so, that as a result of the play or 

operation of the game award credits or free games, and that record the number of free games or 

credits so awarded and the cancellation or removal of the free games or credits.” Id. § 47.01(4)(A). 

Tracking this definition of “gambling device,” the Penal Code defines “lotteries” to mean “any 

scheme or procedure whereby one or more prizes are distributed by chance among persons who 

have paid or promised consideration for a chance to win anything of value.” Id. § 47.01(7). And 

the Code defines “gambling place” as any real estate or other property on which a lottery is being 

conducted or a gambling device is being played. Id. § 47.01(3). 
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All of the elements of an illegal lottery—chance, prize, and consideration—are present in 

the electronic bingo at Naskila.74 Accordingly, the operation of the electronic bingo at Naskila is 

an illegal lottery under Texas law. See TEX. PENAL CODE § 47.01(7). The electronic bingo 

machines, moreover, constitute gambling devices. Id. § 47.01(4). And because the Tribe is utilizing 

gambling devices to conduct a lottery, the Tribe is also illegally:  

(1) gambling in violation of Texas Penal Code § 47.02(a)(3) (prohibiting the 
playing or betting for money with a gambling device);  

(2) operating a gambling promotion under Texas Penal Code §§ 47.03(a)(1) 
and (a)(5) (making it an offense to operate or participate in the earnings of 
a gambling place and to sell any tickets or other devices that serve as 
evidence of participation in a lottery); 

(3) keeping a gambling place under Texas Penal Code § 47.04(a); and  

(4) possessing gambling devices, equipment, or paraphernalia under Texas 
Penal Code § 47.06(a) and (c); and/or Texas Penal Code § 47.06(a) as to the 
servers owned by the vendors which are a “subassembly or essential part of 
a gambling device.” Id. 

Based on the violations of Texas law that he noted during an on-site physical inspection of Naskila, 

Captain Daniel Guajardo, a licensed peace officer with experience investigating gambling cases, 

concluded that “[t]he consideration of cash to play the games with the element of chance of 

winning money and the awarding of prizes in the form of cash or cashout voucher, supports a 

conclusion that Naskila Entertainment Center is operating as an illegal gambling facility and the 

slot machines are illegal gambling devices in violation of Texas gambling statues.”75 The Tribe is 

in violation of Chapter 47 of the Texas Penal Code and this Court’s injunction barring the Tribe 

from engaging in gaming and gambling activities that violate Texas law. 208 F. Supp. 2d at 681. 

                                                 
74 Ex. F, Response to Request for Admission No. 2 (admitting that the electronic bingo operated at Naskila employs 
chance to determine winners and losers); No. 3 (admitting that the electronic bingo operated at Naskila may provide 
a cash prize to winners); No. 4 (admitting that players may play electronic bingo with cash and may receive 
promotional “free play” credits to play electronic bingo at Naskila).  
75 Ex. D, Guajardo Report at ¶ 1.43.  
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C. Even if IGRA Applies, the Electronic Bingo at Naskila is Still Barred. 

The Tribe contends that IGRA impliedly repealed the Restoration Act, see Part IV(A), 

supra, and that under IGRA, the Tribe can engage in Class II gaming without being subject to 

Texas law. Even if the Tribe is correct that IGRA applies (and it is not) the Tribe is wrong that the 

one-touch electronic bingo at Naskila constitutes Class II gaming. 

1. One-touch electronic bingo is a facsimile of a game of chance. 

IGRA provides that “class II gaming on Indian lands shall continue to be within the 

jurisdiction of the Indian tribes, but shall be subject to the provisions of this chapter.” 25 U.S.C. 

§ 2710(a)(2). An Indian tribe may engage in, license, or regulate class II gaming if such gaming 

“is located within a State that permits such gaming for any purpose by any person, organization or 

entity (and such gaming is not otherwise specifically prohibited on Indian lands by Federal law).” 

25 U.S.C.A. § 2710(b)(1). Under IGRA, class II gaming includes  

 the game of chance commonly known as bingo (whether or not electronic, 
computer, or other technologic aids are used in connection therewith)— 

 (I) which is played for prizes, including monetary prizes, with cards bearing 
numbers or other designations, 

 (II) in which the holder of the card covers such numbers or designations 
when objects, similarly numbered or designated, are drawn or electronically 
determined, and 

 (III) in which the game is won by the first person covering a previously 
designated arrangement of numbers or designations on such cards, 

 including (if played in the same location) pull-tabs, lotto, punch boards, tip 
jars, instant bingo, and other games similar to bingo, and 

25 U.S.C. § 2703(7)(A). Class II gaming does not include, however, “electronic or 

electromechanical facsimiles of any game of chance or slot machines of any kind.” 25 U.S.C. 

§ 2703(7)(B)(ii). Such facsimiles of games of chance constitute “class III” gaming, 25 U.S.C. 
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§ 2703(8), which may only be “conducted in conformance with a Tribal-State compact entered 

into by the Indian tribe and the State.” 25 U.S.C. § 2710(d)(1)(C). 

The NIGC has defined a prohibited electronic or electromechanical facsimile as “a game 

played in an electronic or electromechanical format that replicates a game of chance by 

incorporating all of the characteristics of the game, except when, for bingo, lotto, and other games 

similar to bingo, the electronic or electromechanical format broadens participation by allowing 

multiple players to play with or against each other rather than with or against a machine.” 25 C.F.R. 

§ 502.8. By contrast, a permissible electronic aid “assists a player or the playing of a game,” and 

include devices that: (1) Broaden the participation levels in a common game; (2) Facilitate 

communication between and among gaming sites; or (3) Allow a player to play a game with or 

against other players rather than with or against a machine.” 25 C.F.R. § 502.7(a), (b). Examples 

of such aids include “pull tab dispensers and/or readers, telephones, cables, televisions, screens, 

satellites, bingo blowers, electronic player stations, or electronic cards for participants in bingo 

games.” Id. § 502.7(c).  

The one-touch bingo at Naskila incorporates all of the elements of Class III casino 

gambling, rather than the game of bingo. The servers create the cards carrying predesignated 

numbers or symbols, draw the numbers or symbols, cover those numbers or symbols for every 

player in the game, and automatically claim the prize on behalf the winning players.76 The Tribe’s 

electronic bingo games thus constitute Class III gaming because the games are fully automated 

electronic facsimiles of paper card bingo games. See Cabazon Band of Mission Indians v. NIGC, 

14 F.3d 633, 636 (D.C. Cir. 1994) (“‘By definition, a device that preserves the fundamental 

characteristics of a game is a facsimile of the game.’” (citation omitted)). In Cabazon Band, the 

                                                 
76 Ex. E, Sherer Depo. at 64:14-23; 49:5-8. 
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D.C. Circuit considered a computerized version of pull-tabs in which the “computer randomly 

selects a card for the gambler, pulls the tab at the gambler’s direction, and displays the result of 

the screen.” Id. at 635. The court agreed with the district judge that the issue of whether the game 

was a Class III facsimile could “be accomplished solely by examining the statute itself (that is, 

without looking to the Commission’s rules.)” Id. at 635-36 (citation and quotation marks omitted). 

Because the video version of the pull-tabs “exactly replicates the paper version of the game,” the 

court concluded that it was a Class III facsimile. Id. at 636. 

Adopting a similar analysis, former NIGC Chairman Phil Hogen disapproved a tribal 

ordinance that would have sanctioned one-touch electronic bingo as Class II gaming. He reasoned 

that in one-touch bingo, “[n]othing, as it were, is left outside of the electronics. The game is fully 

electronic and automatic in its play. The player merely has to press a button, and the game then 

proceeds automatically to its end from there.”77 He therefore concluded that the “game 

contemplated is thus a Class III facsimile and not a Class II technologic aid.”78 

Five years later, the NIGC proposed a reinterpretation of Chairman Hogan’s letter that 

would have declared one-touch bingo to be Class II gaming.79 With respect to the crucial point of 

whether one-touch bingo replicates the paper-card version of bingo, the NIGC reasoned:  

One touch bingo does not incorporate all of the characteristics of bingo. The 
machine, for example, does not replicate the competitive element of bingo. Players 
still compete with other players, not the machine . . . . 

Also, there is an exception for bingo in the regulatory definition of electronic 
facsimile, which exempts electronic bingo that broadens player participation by 
allowing multiple players to play with or against each other rather than with or 
against a machine.80 

                                                 
77 Exhibit M, Philip N. Hogen, Letter to Mayor Karl S. Cook, Jr., Metlakatla Indian Community, at 10 (Jun. 4, 2008). 
78 Id.  
79 See Proposed Rule, Electronic One Touch Bingo System, Vol. 78, No. 122 (June 25, 2013), available at 
www.federalregister.gov/documents/2013/06/25/2013-15031/electronic-one-touch-bingo-system.  
80 Id.  
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This logic merits further exploration. Under the NIGC’s proposed interpretation (which was never 

adopted), one-touch bingo retains the competitive element of bingo because players still compete 

against each other, rather than the machine, and the bingo machines broaden participation by 

allowing multiple players to join a game, thus rendering them electronic aids rather than facsimiles. 

The Tribe has acknowledged that “[b]ingo is a community game. There is a community 

element to the game.”81 But there is nothing communal about the one-touch electronic bingo the 

Tribe is operating. The player does not know who he is competing against, how many players he 

is competing against, where those players are located, or which of those players won the game-

ending pattern.82 If the player tried to get a community game rolling at Naskila, he has no 

mechanism to do so.83 And perhaps most problematically, the electronically-linked server, which 

allows players to compete with players outside of Naskila, allows a single player physically at 

Naskila to play—even if he is the only person present—so long as there is one other person linked 

into the system elsewhere.84 The player at Naskila will not know who or where his competitor is 

located. The promise of competition with another person is, quite simply, illusory. 

At best, a player is bestowed with the vague knowledge that someone, somewhere, is also 

stationed in front of the bright lights of a slot machine-like device, pressing “play”, watching reels 

spin lighting-speed, and hearing the chirping of bells, chimes, and whistles. This cannot candidly 

be considered a communal game. The Attorney General of Alabama, in a letter to the NIGC 

encouraging the NIGC not to enact its proposed rule, succinctly recognized these serious flaws in 

the NIGC reasoning that the Tribe urges in this case: 

There is no difference from a player’s perspective between playing an 
acknowledged slot machine and a one-touch “electronic bingo” machine. At the 

                                                 
81 Ex. E, Sherer Depo. at 29:14-15.  
82 See Part III(B), supra. 
83 Id. 
84 Id. 
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touch of a single button, both gambling devices simply tell the player whether he 
or she has won a prize through spinning reels, sound effects, and blinking lights. 
Because this kind of equipment automatically, electronically automates the play of 
the game and the players’ participation in the game, the electronic equipment 
cannot be characterized as merely an aid. Player attention, discretion, and 
interactions have been automated by the equipment.85 

Moreover, the Tribe does not intend for the one-touch electronic bingo at Naskila to be 

communal. The most bingo-like games at Naskila—those that actually display the bingo cards 

front and center, without the spinning reels—were removed from the facility because they were 

not popular.86 By contrast, a game with spinning reels that also features an enormous screen with 

a game theme of a frog jumping around a lily pad—appropriately enough, the game is called 

“Ribbit”—has proven more popular, and another “Ribbit” machine has been added to the floor.87 

In other words, the games that least resemble and embody the elements of traditional bingo are the 

ones that have proven the most popular among the patrons at Naskila. 

In sum, because the electronic bingo at Naskila is a one-button, fully-incorporated 

electronic game, it constitutes a “facsimile of a game of chance” under IGRA, rather than a 

technologic aid. See 25 C.F.R. § 502.7(a)(2); see also 25 U.S.C. § 2703(7)(B)(ii). To conduct this 

electronic bingo, the Tribe would need to engage in Class III gaming, which requires a compact 

with Texas. 25 U.S.C. § 2710(d)(1)(C). Because the Tribe does not have a compact with the 

Texas,88 the Tribe is engaging in impermissible class III gaming in violation of IGRA.  

2. Alternatively, the one-touch bingo at Naskila is not bingo within the meaning of 
IGRA.  

There is a separate reason why the electronic bingo at Naskila is Class III, rather than Class 

II, gaming: the electronic bingo at Naskila is not really bingo at all. Because it is not bingo, it falls 

                                                 
85 Letter from Luther Strange, Alabama Attorney General (Aug. 23, 2013), available at www.nigc.gov/images/ 
uploads/Tribal%20Consultation/EOTBS/SOAOOTAGEOTBS.pdf.  
86 Ex. E, Sherer Depo. at 67:17-68:3. 
87 Id. at 68:4-15; see Ex. C, Video Inspection at 23:37-28:20. 
88 See Ex. F, Response to Request for Admission No. 12. 
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into the catch-all category of Class III gaming that includes “all forms of gaming that are not class 

I or class II gaming.” 25 U.S.C. § 2703(8). The primary reasons that the one-touch bingo at Naskila 

is not bingo are that it lacks the “element of competition” and participation requirements that IGRA 

contemplates.89 As noted above, IGRA’s definition of “bingo” requires that “the holder of the card 

covers such numbers or designations” and provides that “the game is won by the first person 

covering a previously designated arrangement of numbers or designations on such cards.” 25 

U.S.C. § 2703(7)(A)(i)(II)-(III). Chairman Hogan noted in his disapproval letter that the NIGC’s 

Office of General Counsel previously opined that the “daub” or “cover” requirement is not met if 

the “player has no involvement in covering the numbers.”90 That is the case with one-touch bingo 

because “it is the machine, and not the player, that is playing the game.”91 Chairman Hogan also 

reasoned that “sleeping a bingo” is an essential component of the competition inherent in bingo: 

The possibility of sleeping a bingo, then, is an embodiment of the competition in 
the game and of the language in IGRA’s definition of bingo that the winner is the 
“first person to cover.” A small mistake or oversight can cost one player the game 
and enable another, more attentive player to win. Put somewhat less formally, 
competition is inherent in the game of bingo as defined in IGRA because “if you 
snooze, you lose.”92 

Of course, sleeping a bingo is impossible at Naskila, and is possible in lawful Texas 

charitable bingo.93 Accordingly, the competition element is wholly lacking because there is no 

possibility that a player mistake could change the outcome of the game. This lack of competition, 

tied with a total lack of participation from the players beyond pressing a “play” button, renders the 

one-touch bingo at Naskila Class III gaming. 

                                                 
89 Ex. I at 5. 
90 Id. at 5 (citing Letter from Penny J. Coleman to Robert A. Luciano “Mystery Bingo game classification opinion” at 
12 (Sept. 26, 2003)).  
91 Id. at 6.  
92 Id. at 5. 
93 See 16 TEX. ADMIN. CODE § 402.200(k) and Ex. F, Response to Request No. 18. 
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The Supreme Court of Alabama recently reached a similar conclusion. In State v. 825 

Electr. Gambling Devices, --- So.3d ----, No. 1151024, 2016 WL 7428393 (Ala. Sup. Ct. Dec. 23, 

2016), the court evaluated the legality of electronic bingo machines in which the same expert 

witness in this case, Richard LaBrocca, asserted that the games qualified as “bingo” under 

Alabama law, but also testified that in those games, “a player could, without knowing the pattern 

needed to win the game, press the button three times to play the game, that there was no way for a 

player to mark each ball drop individually on the screen, that a player could not mismark an 

alphanumeric or similar designation of the screen, that the machine, not a person, announced the 

win, and that a player did not have to shout ‘bingo’ to win the game. Id. at *6. The court had 

previously set forth a six-factor test for determining whether a game is bingo, which included 

requirements that: a player must “physically act by marking his or her card”; a player could “miss 

an opportunity to be declared a winner” by failing to pay proper attention”; a player must announce 

that he has won to his competitors; and players must compete against one another. Id. at *7.  

Although Alabama law, like IGRA, allowed for an “electronic marking machine” or an 

“electronic card marking machine,” the court noted that the use of such aids did not eliminate the 

“requirement of meaningful human interaction and skill by the player when playing the game . . .” 

Id. Turning to the electronic bingo at issue, the court noted that: 

[T]he evidence demonstrated that the game at Greenetrack did not require a player 
to mark the alphanumeric or similar designations announced by the ball drop on an 
electronic screen. 

As to the second and third requirements, the announcement of the alphanumeric or 
similar designations was made by the machine, not a human, and was not made 
one-by-one. Moreover, the automated game did not provide the player with 
sufficient time to recognize the alphanumeric or similar designation, compare the 
announcement to the screen, and mark the screen in the appropriate square. Indeed, 
the evidence established that the alphanumeric or similar designations, which were 
announced by the drop of balls by the machine, occurred almost simultaneously, 
preventing a player from recognizing each drop and responding accordingly. Thus, 
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the machine, not the player, paid attention to the announced drops, and the machine, 
not the player, marked the screen. 

As to the fourth requirement, the evidence established that a player could not 
mismark his or her screen or affect the outcome of the game if he or she failed to 
pay attention to the ball drop. 

As to the fifth requirement, the evidence indicated that a player did not have to 
recognize any winning or game-ending pattern or orally announce when he or she 
had achieved the same; rather, the machine recognized the winning pattern. 

As to the sixth requirement, the evidence established that, even though the machine 
displayed the numeric identification of the machine of the player who won the 
game, it was impossible for a player to know whom he or she was playing against 
or to identify the winner of the game. 

Id. at *9. 

The Alabama Supreme Court’s opinion may prove useful in this Court’s analysis for two 

primary reasons. First, many of the same observations about the electronic bingo games in that 

case (e.g., a player not even knowing the identity of the game’s winner) are also in the record here, 

and inform the determination of whether the electronic bingo at Naskila is a Class III facsimile. 

Even more importantly, the Alabama case demonstrates that Chairman Hogan’s interpretation of 

IGRA to include (a) an element of competition, (b) a participation requirement, and (c) a 

recognition that electronic aids to bingo cannot completely supplant the player’s role in the bingo 

game, is not only reasonable, but comports with the well-settled definition of bingo as it is played 

throughout the country. 

Accordingly, this Court should conclude that the electronic bingo at Naskila is not bingo 

as defined by IGRA,94 and that it therefore constitutes Class III gaming, which, as stated above, is 

not permissible without a compact with the State. 

                                                 
94 The Court should also find that the electronic bingo at Naskila is not a Class II “game[] similar to bingo,” 25 U.S.C. 
§ 2703(7)(A), because the bingo at Naskila does not allow players “to compete against each other for a common prize 
or prizes” as required by NIGC regulations. See 25 C.F.R. § 502.9; see also Ex. M at 6-7 (noting that “[w]hatever 
elements of bingo a ‘game similar to bingo’ may or may not meet, § 502.9 explicitly states that a game similar to 
bingo must permit players to compete against one another.”).  

Case 9:01-cv-00299-KFG   Document 96   Filed 02/08/17   Page 33 of 36 PageID #:  2275



29 

CONCLUSION AND PRAYER 

The State of Texas requests that the Court enter an order holding Defendants in contempt 

of this Court’s June 25, 2002 permanent injunction, and requiring Defendants to: 

A. Cease all electronic bingo operations at Naskila Entertainment Center; and 
 
B. Remove all computers, software, hardware, and any other equipment they 

currently used as a gambling device from the Naskila Entertainment Center that 
relates to any game with cash prizes or cash equivalent prizes. 

 
With the entry of the Contempt Order, the Tribe should be assessed a penalty for operations beyond 

that date. The Tribe should also be ordered to pay costs to the State for the June 15, 2016 

investigation conducted in this case, as well as any Court costs and attorneys’ fees incurred after 

June 15, 2016. The State further prays that the Court grant such other and further relief to which 

the State may be justly entitled. 
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via the Court’s electronic notification system on February 8th, 2017, to all counsel of record in 
this matter. In addition, pursuant to Local Rule CV-5(a)(6), the non-documentary evidence 
attached to this Motion has been filed with the clerk’s office, with a copy to the presiding judge, 
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PETTI AND BRIONES, P.L.L.C. 
15100 North 78th Way, Suite 200 
Scottsdale, Arizona 85260 
 
Mr. Danny S. Ashby 
MORGAN, LEWIS & BOCKIUS, L.L.P. 
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