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PRELIMINARY STATEMENT 

The Tribe’s opening brief explained (at 1-2) that this case presents a single, 

straightforward question:  what effect the NIGC’s interpretation of its jurisdiction under IGRA 

has on this Court’s injunction in the light of contrary Fifth Circuit precedent.  Relying on 

Supreme Court guidance in City of Arlington v. F.C.C., 133 S. Ct. 1863 (2013) and National 

Cable & Telecommunications Association v. Brand X Internet Services, 545 U.S. 967 (2005), the 

Tribe offered an equally straightforward answer:  the NIGC’s interpretation is entitled to 

Chevron deference under City of Arlington (at 6-9), and, because the NIGC’s interpretation is 

reasonable, Brand X holds that its interpretation controls over contrary Fifth Circuit precedent (at 

16-17).  This Court, the Tribe explained (at 18-19), should therefore dissolve its injunction. 

The State offers only three real responses to the Tribe’s argument.  None is persuasive.  

First, the State denies that Chevron deference applies:  either because the NIGC’s opinion is not 

a conclusive interpretation for Chevron (at 2, 13), or because the NIGC’s legal interpretation is 

not entitled to Chevron deference (at 2-4).  Both arguments are mistaken.  The NIGC’s ruling 

here is an agency interpretation under Chevron—it is a legally operative, adjudicative approval 

specifically envisioned by IGRA.  And nothing in the Supreme Court’s precedent excludes 

“choice of law issues” (at 2) from Chevron deference.  Quite the contrary:  many cases apply 

Chevron deference to pure questions of law—including whether a given statutory regime applies 

to a given case.  As City of Arlington explains, that is exactly what an agency’s determination of 

its own jurisdiction is:  a determination that the law the agency administers—as opposed to some 

other law, or none at all—applies to a regulated entity.  Chevron therefore applies. 

The State next argues under a variety of formulations (at 6-7, 9-10) that the NIGC’s 

interpretation fails Chevron because IGRA unequivocally precludes it.  This too is mistaken.  

Nothing in either IGRA’s text or legislative history clearly excludes the Tribe from the law’s 
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reach.  The only basis in IGRA for excluding the Tribe—the notion that the Restoration Act 

“otherwise specifically prohibit[s]” gaming “on Indian lands by Federal law”—is, at minimum, 

open to multiple reasonable interpretations.  But under Chevron, that ambiguity operates as a 

delegation to the NIGC to decide whether IGRA applies to the Tribe.  The NIGC decided that it 

does, and that decision is entitled to deference. 

Finally, the State references the Fifth Circuit’s Ysleta I decision, 36 F.3d 1325 (1994), 

throughout, stating that it precludes the NIGC’s decision (at 5, 6, 11) or that it resolved the 

various issues that the NIGC confronted differently (at 11-12).  As an initial matter, these 

arguments drastically overstate what Ysleta I addressed.  But more fundamentally, the Supreme 

Court has already faced a situation in which an administrative agency resolved a question within 

its purview in a way that disagreed with otherwise controlling judicial precedent.  That is Brand 

X.  And the Court’s direction in Brand X is clear:  the reasonable agency interpretation, and not

the previous judicial interpretation, controls—provided only that the judicial interpretation did 

not rest on unambiguous statutory language.  Just so here; the State does not, and cannot 

credibly, argue that Ysleta I rests on any statute’s unambiguous text.  This Court should therefore 

defer to the NIGC’s interpretation and dissolve the 2002 injunction. 

ARGUMENT 

I. The NIGC’s Determination That IGRA Applies Is An Agency Decision Entitled To 
Chevron Deference. 

The State first argues that the Supreme Court’s Chevron framework does not apply for 

three reasons:  (i) because the NIGC’s conclusive application of IGRA is based on an “opinion 

letter” (at 1), (ii) because the NIGC has “no special expertise” to interpret how IGRA interacts 

with other statutes (at 2-4), or (iii) because the NIGC’s interpretation of its jurisdiction under 

IGRA is actually an interpretation of the Restoration Act (e.g., at 4-5).  Each of these contentions 
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is misplaced:  the NIGC’s ruling is a binding decision about its jurisdiction under IGRA, and 

thus Chevron applies. 

The NIGC’s letter is no mere opinion or correspondence.  It is the formal approval that 

the Tribe was required to procure under IGRA before commencing Class II gaming.  See 25 

U.S.C. §§ 2710(b)(1)(B).  And it is the approval the statute directs the Chairman of the NIGC to 

issue if the specified criteria are met.  See id. §§ 2710(b)(2)(A)-(F), (e).  The NIGC’s letter is 

deemed a “final agency decision[]” by statute, subject to judicial review under the 

Administrative Procedures Act.  See 25 U.S.C. § 2714.  Under IGRA, the issuance of the 

Chairman’s letter is the act that permits an Indian tribe to begin Class II gaming; it 

unquestionably has legal effect.  See id. § 2710(b)(1)(B).  And in order to issue that approval, the 

Chairman necessarily must determine whether he has the power to do so; i.e. whether the NIGC 

had jurisdiction over the Tribe under IGRA.  The power to make such a decision is expressly 

delegated to the Chairman by Congress.  See § 2710(b)(2).  Accordingly, the Chairman’s letter 

was a legally operative agency determination that, under IGRA, the NIGC has jurisdiction over 

the Tribe.1  It is entitled to deference.  United States v. Mead Corp., 533 U.S. 218, 229 (2001) 

(“We have recognized a very good indicator of delegation meriting Chevron treatment in express 

congressional authorizations to engage in the process of rulemaking or adjudication that 

produces regulations or rulings for which deference is claimed.”); City of Arlington, 133 S. Ct. at 

1874 (observing that there “is [not] a single case in which a general conferral of rulemaking or 

adjudicative authority has been held insufficient to support Chevron deference for an exercise of 

that authority within the agency’s substantive field”). 

1 The State’s various objections (at 1, 8, 11) to the Department of the Interior’s letter on which the NIGC relied in 
part miss the point.  It is the NIGC, not the Department of the Interior, to which this Court owes Chevron deference 
regarding IGRA.  The fact that the NIGC sought, obtained, and agrees with the Department of the Interior’s 
assessment—in light of the fact that the Department of the Interior administers the Restoration Act—only 
strengthens the conclusion that the NIGC’s interpretation is reasonable.  
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The State’s remaining objections (at 3-4) to applying Chevron’s two-step framework 

amount to a contention that the NIGC’s ruling falls beyond Chevron because, in determining its 

jurisdiction, the NIGC was required to consider how IGRA interacted with other laws.  But 

elsewhere in its response, the State inadvertently concedes the flaw in this argument’s premises.  

First, the State agrees that the NIGC’s decision amounted to a determination of its jurisdiction 

under IGRA, saying so over and over.  E.g. at 6 (summarizing argument about “requirements for 

NIGC gaming jurisdiction under IGRA”), at 9 (heading listing reasons to reject “NIGC 

regulatory jurisdiction”), at 13 (describing NIGC’s exercise of IGRA authority as “exercise of 

IGRA jurisdiction”).  Second, the State even appears to agree (at 6) that the dispositive question 

is whether a specific provision of IGRA—excluding from its scope tribes or lands where gaming 

has been “otherwise specifically prohibited on Indian lands by Federal law”—includes the 

Restoration Act.  Those two concessions—which are correct—show exactly why Chevron

applies: the NIGC’s ruling interprets IGRA to determine whether the agency’s jurisdiction under 

IGRA extends to the Tribe.  See City of Arlington, 133 S. Ct. at 1868–71.   

Faced with the clear-cut rule of Chevron and City of Arlington, the State then claims that 

because the NIGC’s determination of whether it has jurisdiction under IGRA involves evaluating 

if, for purposes of IGRA, the Restoration Act counts as a federal law that specifically prohibits 

gaming, the NIGC is interpreting the Restoration Act, not IGRA.  That framing of the issue 

misstates the statutory interplay and reads Chevron far too narrowly. 

The NIGC’s ruling does not interpret the Restoration Act.  Rather, it determines whether 

the Restoration Act satisfies a jurisdictional exclusion under IGRA.  As the Tribe’s opening brief 

explained, that exclusion bars the NIGC and its Chairman from approving tribal gaming when 

“such gaming is . . . otherwise specifically prohibited on Indian lands by Federal law.”  25 
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U.S.C. § 2710(b)(1)(A).  If evaluating a federal law for purposes of this provision constitutes 

interpreting that other federal law—and not IGRA—then the NIGC never interprets its own 

jurisdiction under IGRA; it always, by necessity, interprets the other federal law.  If the State is 

correct, the NIGC’s interpretations of its jurisdiction under § 2710(b)(1)(A) would never be 

entitled to Chevron deference.  That result would be in direct conflict with the Eighth Circuit’s 

decision in United States v. Santee Sioux Tribe of Nebraska, 324 F.3d 607, 611–16 (8th Cir. 

2003), which deferred to the NIGC’s determination that a particular Class II gaming device did 

not violate the Johnson Act, 15 U.S.C. §§ 1171–78—and thus was not “specifically prohibited on 

Indian lands by Federal law” within the meaning of § 2710(b)(1)(A).  More fundamentally, by 

the State’s logic, no agency would ever be entitled to deference when its jurisdiction depends on 

a determination about which of two federal laws—or both—applies, unless it administers both. 

That outcome cannot be right.  It does not comport with common sense, nor with the 

basic principles of Chevron that City of Arlington reinforces.  The relevant ambiguity here—the 

ambiguity that confers a “degree of discretion” on the NIGC to balance “competing policy 

interests,” see City of Arlington, 133 S. Ct. at 1868, 1873 (quotation marks omitted)—rests in 

§ 2710(b)(1)(A).  Answering the question of whether the Restoration Act satisfies that 

ambiguous provision of IGRA is precisely the type of question that Chevron reserves to the 

NIGC as the administering agency.  Chevron deference applies; to prevail, the State is required 

to show that the NIGC’s determination is unreasonable. 

II. The NIGC’s Interpretation Of Its Jurisdiction Under IGRA Is Reasonable—And 
Therefore Controlling Under Chevron. 

The State next argues (e.g., at 8) that this Court need not defer under Chevron because 

“Congress has twice spoken to th[e] issue” of the NIGC’s jurisdiction.  Of course, for Chevron

purposes, the question of whether Congress has “spoken to the issue” is actually whether the 
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statute is ambiguous, as the controlling principle of Chevron is that ambiguous provisions 

represent delegations of power to agencies.  City of Arlington, 133 S. Ct. at 1868.  The State’s 

position therefore amounts to an argument that IGRA unequivocally forecloses the NIGC’s 

interpretation of its jurisdiction.2  As the Tribe’s motion explained (at 10–16), it does not.   

To this end, the State first argues (at 7) that the Tribe’s attempt to harmonize both IGRA 

and the Restoration Act is an argument “that IGRA is the sole law affecting gaming, and 

repealed by implication all other federal laws for Indian gaming.”  Resp. Br. at 7.  That is not the 

Tribe’s argument: to summarize, the Tribe’s position is that the two statutes can both be given 

effect—IGRA applies by its plain terms, and the State may enforce the Restoration Act’s 

provisions if the Tribe violates IGRA (Tribe’s Mot. at 12). 

Next, the State relies on what it terms the Restoration Act’s “express savings provision” 

(at 7) to foreclose the NIGC’s interpretation that the Restoration Act is not, for purposes of 

IGRA, a “specific prohibi[tion]” on gaming under “Federal law.”  25 U.S.C. § 2710(b)(1)(A).  

That provision—which the State says (at 8) somehow “establish[es] legislative intent into the 

future”—provides only that all laws that apply to Indians “which are not inconsistent with any 

specific provision contained in this subchapter” shall apply to the Tribe.  25 U.S.C. § 733(a).   

But this says nothing about whether the Restoration Act is a specific prohibition under 

federal law for purposes of IGRA.  For one, the provision is not a prohibition at all:  it says that 

other laws that apply to Indians apply to the Tribe.  Indeed, this provision precludes the State 

from labeling the Alabama-Coushatta as a “non-IGRA tribe” (at 4):  the Restoration Act even 

says that laws applying generally to Indians—e.g., IGRA—apply to the Tribe.  Instead, the 

2 Collaterally, the State also mentions its argument that the Tribe’s electronic bingo amounts to Class III, rather than 
Class II, gaming.  As this issue is developed more fully in the State’s motion for contempt and unnecessary to the 
resolution of this motion, the Tribe leaves its response to briefing on the motion for contempt.  The issues raised in 
the Tribe’s motion for relief, however, may be decided without reference to the State’s motion for contempt. 
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State’s point relies only on the phrase “which are not inconsistent”—by which the State means 

that the Restoration Act is necessarily inconsistent with IGRA.  This argument is facially 

circular: that IGRA and the Restoration Act are unambiguously “inconsistent” is exactly what 

the State needs, and fails, to prove.  Because, as the Tribe’s opening brief explains, IGRA is “not 

inconsistent” with the Restoration Act, there is no conflict that brings the Restoration Act within 

the scope of § 2710(b)(1)(A) in the first instance. 

But the State’s chief argument against Chevron deference for the NIGC’s interpretation 

of IGRA is that the Restoration Act purportedly fixed Congress’s intent for future laws—like 

IGRA—such that any interpretation of IGRA that would permit gaming is necessarily 

unreasonable.  But this notion falls apart on examination.  It first misunderstands what the 

Chevron inquiry searches for when discerning if Congress has “directly spoken to the precise 

question at issue.”  City of Arlington, 133 S. Ct. at 1868.  Whether Congress has spoken to a 

precise question—and thus whether Chevron deference is appropriate—is a question resolved 

“through the statutory text.”  Nat’l Ass’n of Home Builders v. Defenders of Wildlife, 551 U.S. 

644, 665 (2007).  The State cannot simply cite the zeitgeist of the Restoration Act; it must rely 

on specific text.  Nor, even if such a spirit were proof of Congress’s intent, would the Restoration 

Act necessarily speak to Congress’s intent about IGRA:  one Congress cannot bind a future 

Congress—or even the same Congress—from expressing a contrary intent in a succeeding statute 

any more than a Congress can bind a future Congress from passing a statute.  See generally 

Dorsey v. United States, 132 S. Ct. 2321, 2331–32 (2012). 

Meanwhile, the State does not engage with the Tribe’s textual argument except to call it 

“novel” (at 6), to state that “there was no need for a closer read” of IGRA (at 12), and to 

characterize it repeatedly as one for “implied repeal” (at 6, 8, 10).  It is not.  To reprise, the Tribe 
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argued that whether the Restoration Act’s adoption of Texas law, which forbids bingo under 

most circumstances, “specifically prohibited [gaming] on Indian lands [under] Federal law” is a 

question for at least reasonable debate.  As the State’s lack of response suggests, that inquiry is 

almost uncontroversial.  The Restoration Act is not specific:  the Restoration Act does not refer 

to Class II gaming or bingo at all.  It is surely not a “specific prohibition” because one cannot 

know what, if anything, is prohibited without reference to Texas law.  That it adopts Texas law 

by reference makes it unclear as to whether it is “Federal law” in the meaning of IGRA.  And it 

is not clearly a “prohibition on Indian lands,” given its narrow application (at 11-12).  The 

NIGC’s ruling that the Restoration Act does not satisfy the § 2710(b)(1)(A) test is within the 

range of reasonable interpretations of that ambiguous provision.   

And the State ignores the Tribe’s examples (at 12-13) of what Congress meant by a 

“specific prohibition” under “Federal law.”  Examples included laws with headings like 

“INAPPLICABILITY OF INDIAN GAMING REGULATORY ACT,” Pub. L. No. 103-116, § 

14, 107 Stat. 1118, 1136 (1993) (capitalization original), and provisions declaring that specific 

lands “shall neither be considered to have been taken into trust for gaming, nor be used for 

gaming (as that term is used in the Indian Gaming Regulatory Act (25 U.S.C. § 2701 et seq.)).”  

Pub. L. No. 108-204, § 121(c), 118 Stat. 542, 545 (2004).  These are specific prohibitions.  The 

Restoration Act is at least arguably not, which is all that Chevron deference requires. 

The Tribe offered a catalogue of textual and historical reasons supporting the NIGC’s 

interpretation.  The State’s generalized reliance on the Restoration Act does nothing to address 

the NIGC’s reasonable interpretation that § 2710(b)(1)(A) of IGRA does not exclude the Tribe 

from IGRA’s coverage.  Two reasonable interpretations were possible—and the NIGC sided 

with the Tribe.  Congress vested the power to make that judgment with the NIGC. 
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III. The NIGC’s Reasonable Interpretation Of Its Jurisdiction Under IGRA Is 
Controlling, Ysleta I Notwithstanding. 

At last—and throughout (at 2, 5, 11-12)—the State is left to rely on the Fifth Circuit’s 

1994 Ysleta I decision.  But the Supreme Court’s guidance under Brand X is clear:  “a court’s 

prior judicial construction [e.g., Ysleta I] trumps an agency construction [e.g., the NIGC’s 

decision] only if the prior court decision follows from the unambiguous terms of the statute [e.g., 

IGRA].”  Brand X, 545 U.S. at 982.  And so the question is not whether Ysleta I held that the 

Tribe could not avail itself of IGRA because of the Restoration Act but whether Ysleta I reached 

that conclusion due to “the unambiguous terms of” IGRA. 

To this critical point, the State’s argument is that “the Fifth Circuit squarely addressed the 

intersection” of the two Acts (at 11), and that the Fifth Circuit’s position differed from the 

NIGC’s (at 11).  There is no dispute that the Fifth Circuit addressed the Restoration Act and 

IGRA, and that the NIGC disagreed with the Fifth Circuit’s conclusion.  But that is not the 

inquiry.  The State’s brief lacks a single quotation indicating that the conclusion in Ysleta I

followed from IGRA’s unambiguous terms—because none exist.  Ysleta I described IGRA’s 

historical context, 36 F.3d at 1329-31, highlighted the importance of Cabazon Band, id. at 1333, 

explored IGRA’s legislative history in detail, id. at 1333, and described the “fundamental[] . . . 

concepts” of IGRA.  Id. at 1335.  But nowhere did the Fifth Circuit state—or even imply—that 

its decision followed from IGRA’s unambiguous text.  If it had, then all the non-textual grounds 

on which the Ysleta I court did rely would have been unnecessary; Ysleta I would have been an 

easy case if IGRA’s text was unambiguous. 

This fact is dispositive.  Chevron depends on ambiguity in a statute’s text because that is 

the metric the Supreme Court uses to determine whether Congress has delegated to an agency the 

power to make decisions—and therefore the power to change those decisions.  City of Arlington, 
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133 S. Ct. at 1868.  That is why Brand X focuses on whether a prior judicial decision held that a 

statute’s text is unambiguous:  if the previous court has held the text is unambiguous, then it has 

necessarily held that Congress has not delegated authority to the agency.  Under those 

circumstances, the agency is not free to contradict the court’s interpretation, precisely because 

Congress has not delegated the agency policymaking freedom through ambiguity. 

Ysleta I did not so hold:  it was a complex decision that struggled to reconcile two 

seemingly incongruous Acts.  The Fifth Circuit adopted what it viewed as the best interpretation.  

But even if one agreed with Ysleta I,3 the NIGC is not obligated to abide by the interpretation 

that the Fifth Circuit viewed as best—only to render a reasonable interpretation.  That is exactly 

what the NIGC did.  Brand X privileges the NIGC to disagree with the Fifth Circuit, and confers 

no less judicial deference to the NIGC under Chevron when it does so. 

Deferring to the NIGC necessarily requires dissolving this Court’s 2002 injunction; the 

State hardly attempts to argue otherwise.  It says only (at 13) that “there has not been a change in 

the law, but a violation of it” by the Tribe.  But this is merely an unadorned assertion by the State 

that it is right on the merits.  And that assertion reinforces what the Tribe demonstrated in its 

opening brief (at 18-19):  that the 2002 injunction’s ongoing viability depends entirely on 

whether the NIGC’s reasonable interpretation of IGRA changed the governing law.  That is 

precisely what the NIGC’s ruling did.  This Court should therefore dissolve the injunction. 

CONCLUSION 

The injunction against the Tribe should be dissolved to permit the Tribe to continue 

conducting Class II gaming—bingo—in the light of the NIGC’s authoritative ruling. 

3 The Tribe of course does not agree with Ysleta I.  In the alternative, and to preserve the issue for further review, the 
Tribe respectfully contends that, for the same reasons the NIGC ruled in the Tribe’s favor, Ysleta I is substantively 
wrong on its merits and should be overruled.   
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