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 On September 20, 2017, the court appointed Dr. Bernard Grofman as Special Master to 

assist it with drawing new voting districts in San Juan County, Utah to replace existing 

unconstitutional County Commission and School Board districts.
1
  Dr. Grofman presented his 

Final Report on December 5, 2017.
2
  In a Memorandum Decision and Order dated December 21, 

2017, the court adopted the Final Report (with minor modifications to correct technical errors 

identified by the parties).
3
  Final Judgment was entered on January 11, 2018.

4
  Defendant, San 

Juan County, filed its Notice of Appeal that same day.
5
 

 The County now moves under Rule 62, Federal Rules of Civil Procedure, to stay pending 

appeal a portion of the court’s Judgment ordering that special elections be held for all County 

                                                           
1
 Dkt. 414. 

2
 Dkt. 434. 

3
 Dkt. 441. 

4
 Dkt. 448. 

5
 Dkt. 449. 
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Commission and School Board seats in November 2018.
6
  Because the court concludes the 

County has failed to meet its burden to establish that a stay is appropriate, it DENIES the 

County’s Motion.
7
 

I. Applicable Legal Standards 

The purpose of a stay is to preserve the status quo pending consideration of an appeal.
8
  A 

stay holds a ruling in abeyance to allow an appellate court the time necessary to review it.
9
  An 

appellant is not entitled to a stay as a matter of right, even if irreparable injury might result 

without the stay.
10

  Rather, the issuance of a stay requires the exercise of judicial discretion, 

dependent upon the specific circumstances of the particular case.
11

  A party seeking a stay 

pending appeal bears the burden of demonstrating the circumstances justify the exercise of that 

discretion.
12

 

The party seeking a stay must address four factors: “(a) the likelihood of success on 

appeal; (b) the threat of irreparable harm if the stay . . . is not granted; (c) the absence of harm to 

opposing parties if the stay . . . is granted; and (d) any risk of harm to the public interest.”
13

  Each 

factor requires “individualized consideration and assessment.”
14

  The latter three elements are 

sometimes called the “harm” factors. 

                                                           
6
 Dkt. 454. 

7
 The court has described in detail the extensive procedural and factual background in several previous orders.  That 

history is not separately repeated here. 

8
 McClendon v. City of Albuquerque, 79 F.3d 1014, 1020 (10th Cir. 1996). 

9
 Nken v. Holder, 556 U.S. 418, 421 (2009). 

10
 Id. at 433 (citations omitted). 

11
 Id. 

12
 Id. at 433-34. 

13
 McClendon, 79 F.3d at 1020. 

14
 Id.  
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It is unclear whether a “somewhat relaxed” standard applies to the likelihood of success 

factor where the party seeking the stay “has established that the three ‘harm’ factors tip 

decidedly in its favor.”
15

  The Tenth Circuit previously applied this relaxed standard for both 

Appellate Rule 8 stays and Civil Procedure Rule 65 injunctions – requiring the moving party to 

show only “questions going to the merits so serious, substantial, difficult and doubtful, as to 

make the issues ripe for litigation and deserving of more deliberate investigation.”
16

  However, in 

light of Supreme Court precedent casting doubt on the viability of “a more lenient standard” in 

the context of injunctive relief, the Tenth Circuit no longer relaxes the showing required for the 

likelihood of success element when evaluating Rule 65 injunctive requests.
17

   

Because the Tenth Circuit has stated that a “motion to stay pending appeal is subject to 

the exact same standards” as a motion for a preliminary injunction, it appears likely that the 

relaxed standard is no longer appropriate in this Circuit for motions to stay pending appeals.
18

  

However, the court has found no Tenth Circuit decision deciding the question directly.  In this 

case, the result is the same under either standard.  Because San Juan County fails to establish that 

the three harm factors weigh decidedly in its favor, the County’s Motion for Stay must be denied 

whether or not the relaxed showing of likelihood of success still applies when evaluating motions 

for stay.  The court now analyzes in turn the four stay factors. 

  

                                                           
15

 F.T.C. v. Mainstream Mktg. Servs., Inc., 345 F.3d 850, 852 (10th Cir. 2003).     

16
 McClendon, 79 F.3d at 1020 (citation omitted). 

17
 Diné Citizens Against Ruining Our Env’t v. Jewell, 839 F.3d 1276, 1282 (10th Cir. 2016) (citing Winter v. Natural 

Res. Defense Council, 555 U.S. 7 (2008)).  

18
 Warner v. Gross, 776 F.3d 721, 728 n.5 (10th Cir. 2015) (rejecting relaxed standard). 
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II. Likelihood of Success on Appeal 

 The first two factors – likelihood of success on appeal and irreparable injury – are the 

most critical.
19

  The movant must show more than a negligible chance of success on the merits.
20

  

The mere possibility that the movant may obtain relief is not enough.
21

   

San Juan County advances what the court construes as four main arguments in its effort 

to establish it is likely to succeed on appeal.  Below, the court discusses these four arguments.  

A. Sufficiency of the Court’s Analysis Supporting Special Elections  

The County first argues this court erred by failing to conduct a detailed and fact-specific 

analysis before adopting the Special Master’s recommendation that a special election be held in 

November 2018 for all County Commission and School Board seats.
22

  Dr. Grofman explained in 

his Final Report his conclusion that the significant boundary overlap between the old districts 

and the new proposed districts made it necessary to have elections for all of the County 

Commission and School Board seats in 2018.
23

  As he observed, failing to do this would create 

confusion about which representatives represented which voters.
24

  Because he viewed the 

County’s use of staggered elections a product of good government, he proposed to continue the 

practice after one special election to align voters with their correct representatives under the new 

district plans.
25

 

                                                           
19

 Nken, 556 U.S. at 434 (citations omitted). 

20
 Id. (citations omitted). 

21
 Id. (citations omitted). 

22
 Dkt. 454 at 4. 

23
 Dkt. 434 at 5 and 31-32.  Dr. Grofman’s Final Report is dated November 29, 2017.  It was received by the court 

and the parties that day.  It was later lodged by the court on December 5, 2017. 

24
 Id. 

25
 Id. 
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 In accordance with the procedure employed by the court, San Juan County timely filed an 

Objection to the Special Master’s Final Recommended Remedial Plans.
26

  The filing was 

supported by a declaration from the County’s expert, and raised numerous objections to Dr. 

Grofman’s recommendations.  Notably, the County expressed no objection to Dr. Grofman’s 

recommendation that a special election for all affected seats be held in 2018.  In response to 

feedback from the parties, Dr. Grofman made some technical changes to his proposed plans.  

These were described in an Addendum to the Report of the Special Master: Technical 

Corrections to SB 3 and CC D.
27

  The County responded with another Objection.
28

  Once again, 

the County expressed no objection to Dr. Grofman’s recommendation that the court order a 

special election in 2018. 

 In response to the Special Master’s Final Report, Plaintiffs filed a Motion for Entry of 

Judgment and Memorandum of Law.
29

  Among other things, Plaintiffs argued in the Motion that 

the court should adopt Dr. Grofman’s recommendation that special elections be held for all 

affected seats in 2018.
30

  In its Memorandum in Opposition to Plaintiffs’ Motion for Entry of 

Judgment, San Juan County for the first time stated it opposed the suggested special elections.
31

  

After quoting language from Gjersten v. Board of Election Commissioners for City of Chicago,
32

 

a Seventh Circuit case in which the court identified a number of issues courts often weigh in 

considering the imposition of special elections, the County articulated just one basis for its 

objection to special elections: that the Special Master’s recommended redistricting plans 

                                                           
26

 Dkt. 432. 

27
 Dkt. 437. 

28
 Dkt. 438. 

29
 Dkt. 430. 

30
 Id. at 9. 

31
 Dkt. 439 at 3. 

32
 791 F.2d 472 (7th Cir. 1986). 

Case 2:12-cv-00039-RJS   Document 473   Filed 02/16/18   Page 5 of 16



6 

 

produced an “unnecessary overhaul of district lines predicated on achieving misdirected and 

improper objectives . . . .”
33

  Notably, the County failed to raise, let alone address, any of the 

considerations the Seventh Circuit identified as relevant in Gjersten.  The County did not 

mention or argue the respective rights of candidates or voters, the County’s interest in advancing 

the process of governing after the election cycle was complete, campaign costs on candidates, 

election expenses for the County, or any County interest in limiting the number of times voters 

are called to the polls.
34

 

 Notwithstanding the County’s narrowly-framed objection to the proposed 2018 special 

election, the court nevertheless analyzed in its Memorandum Decision and Order adopting Dr. 

Grofman’s Final Report several factors the Supreme Court has identified as obvious 

considerations before invoking the equitable powers of the court to order special elections.
35

  As 

noted in the court’s Memorandum Decision and Order, that analysis was significantly impaired 

by the County’s failure to provide any evidence or argument the court could consider.
36

 

 The County’s present motion for a stay quotes the same language from virtually the same 

cases cited in its objection to Plaintiffs’ motion for entry of judgment.
37

  But like the prior 

objection, the present motion is conclusory and incomplete.  First, the County states that this 

court failed to conduct an analysis of factors relevant to ordering a special election.  But the court 

included a three-page discussion of this in its Memorandum Decision and Order.
38

  If the County 

maintains the analysis was somehow incomplete or legally insufficient, it has failed to explain 

                                                           
33

 Id. at 4-5 (quoting Gjersten, 791 F.2d at 479). 

34
 Compare Gjersten language quoted by County with discussion in Objection (Dkt. 439) at 4-5. 

35
 Dkt. 441 at 36-38 (citing North Carolina v. Covington, 137 S.Ct. 1624 (2017)). 

36
 Id. 

37
 Dkt. 454 at 4-5. 

38
 Dkt. 441 at 36-38. 
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how that is so.  For example, the County provides no discussion identifying how the court’s 

analysis was incomplete, what part of the court’s analysis was incorrect, or what facts or 

argument the court failed to consider.
39

  Without more, the court cannot conclude that San Juan 

County has shown it is likely to succeed on appeal.
40

 

B. Political Gerrymandering  

The second argument the County advances in attempting to demonstrate a likelihood of 

success on appeal is that the court’s remedial plan represents “illegal political 

gerrymandering.”
41

  Briefly stated, the County argues this court has engaged in partisan political 

gerrymandering.
42

  The County argues this is so “because Navajo voters within San Juan County 

prefer Democratic candidates over Republican candidates.”
43

  Submitting that “Navajo 

Democratic voters comprise approximately 52% of the County’s voting population,” the County 

contends the court’s remedial plan “virtually guarantees” Democrats two-thirds of the County 

Commission and School Board seats.
44

  This argument is unconvincing for several reasons. 

 First, assuming a political gerrymandering claim is available in the context of challenging 

a court-ordered redistricting plan, and further assuming such a claim is governed by the same 

standards applicable to legislative political gerrymandering claims (as urged by the County), the 

                                                           
39

 Dkt. 454 at 3-4. 

40
 And as the court explained in its Order (Dkt. 447) denying the County’s motion seeking to alter or amend the 

court’s Judgment (Dkt. 444), the court can only consider what the parties place before it.  The court is not permitted 

to hypothesize about the effect of the ordered special election on the County.  The court may not introduce facts or 

evidence.  Nor may it assume the role of an advocate, advancing and considering arguments the parties themselves 

do not raise.  It is the County’s responsibility to place before the court the relevant facts, and to discuss how they 

should weigh in the court’s analysis.  This the County failed to do. 

41
 Dkt. 454 at 4. 

42
 Id., see also id. at n.13 (seeking to apply legislative gerrymandering standards to “partisan gerrymandering by a 

federal court”). 

43
 Id. 

44
 Id. at 4-5. 
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County fails to identify what legal standard applies to permit the court to evaluate such a claim.  

Without a standard to apply, the County cannot show a likelihood of success on its claim.   

While it seems an open question whether legislative political gerrymandering claims are 

viable, at least one court has recently suggested a prima facie claim could be established under 

the Equal Protection Clause where a plaintiff establishes both discriminatory intent and 

discriminatory effects.
45

  A three-judge panel in the Middle District of North Carolina reviewed 

Supreme Court jurisprudence discussing political gerrymandering, and concluded that no 

standard has yet been articulated for evaluating discriminatory effects.
46

  And though pressed on 

this issue in oral argument, the County here continues to fail to articulate a standard to apply.  

This weakens the County’s required showing that it is likely to succeed on appeal. 

But even if the court could supply on its own a standard under which it might evaluate 

the County’s political gerrymandering claim, the County has not so much as alleged nor 

attempted to show the court had discriminatory intent when it adopted the Special Master’s 

proposed plans.  And if the relevant inquiry is whether the Special Master—as opposed to the 

court itself—had discriminatory intent when preparing his proposed plans, the County offers no 

evidence or argument to support such a finding.  Moreover, Dr. Grofman included in his Final 

Report a lengthy and convincing discussion of the County’s political gerrymandering objection.
47

  

The County in its motion to stay neither acknowledges this discussion nor evaluates its merits. 

Neither has the County shown that the remedial plans the court adopted will result in 

discriminatory effects, however they might be measured.  San Juan County relies upon 

statements from two former County Clerks—Norman Johnson’s 2015 declaration and two pages 

                                                           
45

 Common Cause v. Rucho, 240 F.Supp.3d 376 (M.D.N.C. 2017). 

46
 Id. at 387. 

47
 Dkt. 434 at 23-27. 
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from Gail Johnson’s deposition—in support of its claim that “Navajo voters within San Juan 

County prefer Democratic candidates over Republican candidates.”
48

  This proposition is the 

centerpiece of the County’s argument that the court-adopted remedial plans represent a political 

gerrymander in light of the fact that Navajo citizens in the County represent a majority of voters 

in two of the three County Commission districts and three of the five School Board districts 

adopted by the court.   

But the cited testimony falls far short of establishing the reliability of the former Clerks’ 

statements about Navajo voting preferences.  To begin, neither witness was offered as an expert, 

and neither provided reports.  Nor does either identify the basis or methodology for any opinions 

they express about voting preferences in the County.  In the cited portion of her deposition, Ms. 

Johnson primarily answered questions about her observations years ago of certain County 

election results in 1972, 1976, and 1980 – before she became County Clerk.  The testimony 

relates to elections held decades ago, and lacks adequate foundation.  Mr. Johnson’s declaration 

also lacks foundation.  In the relevant part of his declaration, Mr. Johnson merely testifies 

without explanation that voting in general elections in San Juan County is fairly evenly split 

between Democrats and Republicans, and that “Navajo voters seem to prefer Democratic 

candidates.”  This testimony is insufficient to support the County’s broad claim that “Navajo 

voters will vote for a non-Navajo Democratic candidate rather than a Navajo Republican 

candidate.”
49

 

But even if the court accepted the conclusion urged by the County – that the County’s 

Navajo citizens prefer Democratic candidates to Republican candidates – that conclusion does 

                                                           
48

 Dkt. 454 at 4.  Gail Johnson served as County Clerk from 1983 to 1994.  Norman Johnson served in that position 

from about 1999 to 2015. 

49
 Id. 
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not begin to establish that the redistricting plans proposed by the Special Master and adopted by 

the court will have a discriminatory effect on Republican voters in the County.  The County has 

failed to show it is likely to succeed on this claim on appeal. 

C. Protections for White Voters 

The third issue raised by the County to demonstrate its likelihood of success on appeal is 

simply a question.  The County’s entire argument is contained in a single sentence: 

Next, there is the issue of illegal packing of non-Navajo epublican [sic] voters in 

violation of both the Fourteenth Amendment and Section 2 of the Voting Rights 

Act, and whether non-Navajo Republican voters enjoy the protections of both the 

Fourteenth Amendment and Section 2 of the Voting Rights Act when they are in 

fact the minority?
50

 

 

While the court understands the County intends to ask the Tenth Circuit to answer this 

question, the County’s recitation of a question does not further a showing that it is likely to 

prevail on the issue.  This court discussed at length these issues and the applicable legal 

standards in its Memorandum Decision and Order adopting Dr. Grofman’s Final Report.
51

  The 

County does not indicate how the court’s analysis was in error.  Neither does the County explain 

how the court-ordered plans illegally pack voters, or otherwise run afoul of either the Fourteenth 

Amendment or the Voting Rights Act.  Moreover, the court assumed for purposes of its analysis 

that the rationale of United States v. Brown
52

 could apply, and that the County’s white residents 

enjoyed the relevant voting protections.
53

  The result was the same for the reasons the court 

previously explained. 

 

                                                           
50

 Id. at 5 (citing United States v. Brown, 494 F. Supp. 2d 440, 444 (S.D. Miss. 2007)). 

51
 Dkt. 441 at 18-32. 

52
 494 F.Supp. 2d 440. 

53
 Dkt. 441 at 29. 
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D. Other “Significant and Weighty” Issues 

The County’s fourth argument advanced to establish a likelihood of success on appeal is 

simply a list of three “significant and weighty issues on appeal that merit the granting of a stay:” 

(1) Whether the County’s compliance with the 1984 Consent Decree can, as a 

matter of law, constitute illegal packing of Navajo Democratic voters in violation 

of the Fourteenth Amendment; (2) Whether the Court could deny to the County 

and the School Board the 10% and sometimes greater overall deviation from the 

ideal population permitted with respect to the drawing of local election districts, 

which the Supreme Court has approved; and (3) Whether the Court erred when it 

rejected the County’s Commission and School Board remedial election plans 

because race was supposedly a predominate factor in the formulation of those 

plans when Special Master Grofman employed the same process as the County’s 

expert, Mr. Brace, in drawing his remedial plans? 

 

Again, the court expects these are issues the County may raise in its appeal to the Tenth 

Circuit.  But this recitation of issues, without argument or support, is insufficient to demonstrate 

a likelihood of success on appeal.  The court has addressed all of these issues at length over the 

nearly six years this case has been pending.  The County fails to identify any specific ruling it 

contends was in error, or to explain how this court erred in resolving these questions.  In short, 

these questions, however important on appeal, fail to demonstrate the County’s likelihood of 

success on appeal. 

III. Threat of Irreparable Harm 

The second stay factor requires a moving party to demonstrate “irreparable harm” if the 

requested stay is not granted.
54

  Similar to the likelihood of success on appeal factor, a successful 

movant must show more than the possibility of irreparable injury.
55

  

San Juan County argues a sitting County Commissioner and three sitting School Board 

representatives will be irreparably injured if a stay is not granted.
56

  These individuals are not 

                                                           
54

 Mainstream Mktg. Servs., Inc., 345 F.3d at 852. 

55
 Nken v. Holder, 556 U.S. 418, 434-35 (2009) (citations omitted). 
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parties to this lawsuit.
57

  Each was elected to a four-year term in the 2016 elections, conducted 

under what the court has determined were unconstitutional districting plans.   

The County argues these individuals possess a “vested property and liberty interest in 

their respective offices,” and that requiring them to stand for election again in 2018 (two years 

before their terms would otherwise end) will result in a denial of due process and irreparable 

injury if they are not re-elected to the seats they now hold.
58

  The County argues that harm will 

be irreparable because there will be no way to return those individuals to their offices in the 

event the County prevails on its appeal.  Further, if they run for office and are re-elected to their 

seats, they have no way to obtain compensation for the time and expense of having to run again 

two years early.
59

 

As a preliminary matter, it is unclear whether a party seeking a stay may meet its burden 

by attempting to show irreparable injury to a non-party.  Although the Tenth Circuit has analyzed 

a case in which the moving party’s asserted injury was “exclusively one involving the public 

interest,”
60

 the court is aware of no case in which the irreparable harm factor was satisfied by 

showing harm to a third party.  Rather, Tenth Circuit case law has generally required the moving 

party to show irreparable harm to itself.
61

   

The parties here do not address this issue in their papers, but the County identifies no 

irreparable injury it will suffer directly if the case is not stayed.  Tellingly, the County does not 

argue it is incapable of holding elections for all the seats in November 2018, or that doing so 

                                                                                                                                                                                           
56

 Dkt. 454 at 6. 

57
 Id. 

58
 Id. 

59
 Id. 

60
 F.T.C. v. Mainstream Mktg. Servs., Inc., 345 F.3d at 853. 

61
 See GTE Corp. v. Williams, 731 F.2d 676, 678-79 (10th Cir. 1984); United States v. Campbell, 73 F. App’x 382, 

383 (10th Cir. 2003). 
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would be unreasonably difficult.  It may be that the County assumed that the County 

Commissioner and School Board members are “the County” for purposes of appeal, though this 

is not stated in the County’s papers.  If that is so, the County offers no legal support for that 

proposition.  More, the County itself expressly states the elected officials “are not parties to this 

litigation.”
62

 

But even if the court analyzes potential harm to the elected officials instead of the County 

itself, the County’s showing is insufficient.  While the Tenth Circuit acknowledges that the 

“concept of irreparable harm . . . does not readily lend itself to definition,” it also clearly 

instructs that establishing such harm is not “an easy burden to fulfill.”
63

  The alleged harm “must 

be both certain and great, and . . . not merely serious or substantial.”
64

  And a plaintiff generally 

“must demonstrate a significant risk that he or she will experience harm that cannot be 

compensated after the fact by money damages.”
65

   

On one hand, the harm identified here by the County is speculative, instead of certain or 

imminent.  Even assuming the elected representatives at issue have “vested property and liberty 

interest” in their seats, as the County urges, they will suffer no harm to those interests if they 

choose to run for office again and are re-elected.  But the County says nothing about whether 

each intends to seek re-election.  Any current elected official who chooses for other reasons not 

to seek re-election will suffer no irreparable harm absent a stay.  While the County points to 

expenses associated with campaigning, the general rule is that compensable economic injury is 

insufficient to establish irreparable injury.   

                                                           
62

 Dkt. 454 at 6. 

63
 Dominion Video Satellite, Inc. v. Echostar Satellite Corp., 356 F.3d 1256, 1263 (10th Cir. 2004) (citations 

omitted). 

64
 Id. (citations omitted). 

65
New Mexico Dept. of Game and Fish v. United States Dept. of the Interior, 854 F.3d 1236, 1250 (10th Cir. 2017) 

(quoting Fish v. Kobach, 840 F.3d 710, 751-52 (10th Cir. 2016)).  
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And as Plaintiffs observe in their response to the stay motion, the County’s irreparable 

injury argument fails to address the impact of the court’s finding that the current office holders 

were all elected under unconstitutional voting districts that diluted the strength of votes cast by 

some citizens in the County, and in other respects were cast under conditions that did not afford 

equal opportunities to racial minorities.  The County states in its reply memorandum that there is 

no evidence that the current officials obtained office through tainted elections.
66

  But the County 

offers no explanation how that conclusion is consistent with the court’s rulings finding the 

elections placing those officials in office were a product of unconstitutionally drawn districts.  

The court concludes San Juan County has failed to show it will suffer irreparable injury if a stay 

is not granted.
67

 

                                                           
66

 Dkt. 463 at 4. 

67
 The court’s harm analysis presumes the County’s non-party elected officials might establish a property right in 

their offices.  But though the parties did not evaluate this issue at length, the court finds the County’s briefing on this 

point has not clearly established this property right.  The Supreme Court has held that although state laws may 

provide a different answer, there generally is not a property interest in an elected office, where “public offices are 

mere agencies or trusts, . . . not property.”  Taylor v. Beckham, 178 U.S. 548, 577 (1900).  Other courts adopt this 

proposition and call this the majority rule.  Slawik v. Delaware, 480 A.2d 636, 643-44 (Del. 1984) (county executive 

who had been removed from office based on a criminal conviction later reversed lacked a constitutional property 

interest in his office; noting “in cases involving the contested suspension or removal of public officials in state 

government, the courts –federal and state—have consistently refused to find a federally protected right to office. . . 

what may now be deemed the ‘majority rule’ [is that a] public office is not ‘property,’ within the meaning of the 

constitutional provision that ‘no person shall be deprived of life, liberty or property without due process of law.’”) 

(citations omitted); see also LaPointe v. Winchester Bd. of Ed., 2010 WL 569953, *1 (2d Cir. Feb. 18, 2010) (citing 

Taylor; concluding elected chairman of local education board lacked constitutionally protected property interest in 

his office); Fitzgerald, Mark R. (1995) “Should Elected Officials Have a Property Interest in Their Positions?,” 

University of Chicago Legal Forum: Vol. 1995, Article 13 at 387 (answering title question by stating that “unless 

states choose otherwise, elected officials have no inherent property interests in their positions. . . .[and] states should 

never choose to create property interests in elected offices.”).  The County contends that Utah law creates this 

property interest, citing Utah Code Ann. §§ 17-16a-4 and 17-16a-10, arguing these provisions “[d]efin[e] 

circumstances under which public officials can be removed from office.”  (Dkt. 454 at 6, n.16; Dkt. 463 at 3, n.8.)  

These statutes—applicable to county officers and employees—prohibit certain conduct such as taking gifts meant to 

influence official action, and provide that a violation of the particular provision is a class A misdemeanor and will 

result in removal from office.  They do not appear to broadly define the circumstances when an official may—or 

may not—be removed.  They provide that removal will occur if the official is bribed or commits other prohibited 

acts.  The County does not convincingly analyze how this seemingly limited statute would create a property interest 

to supplant the general rule enunciated in Taylor.  But, to the extent the court could consider the third parties’ 

potential loss of their elected positions in view of asserted vested property interests in those offices, those third 

parties have or could have been afforded substantial due process in the course of this litigation.  They might have 

intervened, but did not.  But in any event, even if they choose to run and then lose their offices in the special 

elections, perhaps due to redistricting, the litigation of this matter has provided ample opportunity for due process.  
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IV. Absence of Harm to Plaintiffs 

The County’s entire argument concerning harm to the Plaintiffs consists of three 

sentences in its opening brief, and a single paragraph in its reply brief.  In this fleeting treatment, 

the County does not address the harm to voters in the County adversely impacted by the districts 

the court has found unconstitutionally drawn.  In contrast, as Plaintiffs observe, a stay would 

result in voters shifted into new County Commission District 1 (from the unconstitutionally 

drawn Districts 2 and 3), missing an entire election cycle.  This would mean those voters would 

have cast ballots in 2014 in unconstitutional districts but would not vote again until 2020 – 

increasing, rather than decreasing, the injury to their voting rights.  In short, neither side makes a 

compelling showing respecting harm to Plaintiffs absent a stay.  However, on balance, this factor 

weighs slightly in Plaintiffs’ favor.    

V. Public Interest 

With one important exception, the County largely recites in the public interest section of 

its briefs arguments made elsewhere in furtherance of the other stay factors, which the court has 

already addressed.  The exception relates to the federalism and state sovereignty implications of 

a federal court reaching into a county’s political process to impact elections.
68

  This is a 

significant issue the court takes very seriously.  It has imbued the court’s previous orders, largely 

motivating the court’s decision to defer to the County to prepare legally sound remedial districts 

when the existing districts were found to be unconstitutional.  The same issue played a prominent 

role in the court’s decision to appoint a neutral special master when the court found the County’s 

proposed remedial plans improper, rather than considering Plaintiffs’ competing proposed plans.  

And that issue drove the court’s decision to permit the 2016 School Board elections to proceed 
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under the County’s proposed redistricting plan on an interim basis until the court could more 

carefully vet the County’s plan and consider alternatives.
69

 

But as important as the federalism issue has been, this case has crossed an important 

threshold.  After six years of litigation in this case, and decades of prior voting rights issues in 

the County, all of the citizens in the County are entitled to the full measure of their votes under 

constitutional districts drawn by a neutral expert.  The outcomes are uncertain, but the public 

interest in legally sound elections for all citizens compels the court to conclude that the County 

has failed to show this factor weighs in favor of a stay. 

VI. Conclusion 

San Juan County has failed to show that it is entitled to a stay of the court’s Judgment 

pending appeal.  Its Motion to Stay Enforcement of Judgment
70

 is DENIED without prejudice to 

seek further relief from the Tenth Circuit Court of Appeals. 

SO ORDERED this 16
th

 day of February, 2018. 

      BY THE COURT 

      ______________________________________ 

   District Judge Robert J. Shelby 
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