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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA 
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                                  Plaintiff, 
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                                  Defendants. 
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No. CV-17-48-BLG-BMM-TJC 

 

DEFENDANT MORTON’S 

RESPONSE TO PLAINTIFF’S 

MOTION TO FILE EVIDENCE 

AND REQUEST FOR 

DISMISSAL WITH PREJUDICE 

  

 Natasha J. Morton, by and through her counsel of record Corette Black 

Carlson & Mickelson, hereby responds to plaintiff’s motion to file evidence and 

requests that this court dismiss plaintiff’s complaint with prejudice.  

ARGUMENT 

 Plaintiff’s motion to file evidence (Docs. 32, 32-1) does not comply with the 

Federal Rules of Civil Procedure or the Local Rules and does not cite to or 
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reference the rule or basis for the motion. The motion also does not state what 

relief is sought. Thus, defendant Morton is left to guess at plaintiff’s intent behind 

the motion. Defendant Morton should not have to guess or speculate about what 

the purpose or intent of plaintiff’s motion is in order to file a response. On that 

basis, plaintiff’s motion should be summarily denied or the court should 

recharacterize the motion, provide notice to defendants, and allow a more specific 

response. See Castro v. U.S., 540 U.S. 375, 381 (2003). However, defendant will 

attempt to respond to the motion speculating as to its purpose.  While it is unclear 

what plaintiff is attempting to accomplish by his most recent filings, the outcome 

should have no effect on the Findings and Recommendations of United States 

Magistrate Judge (Doc. 30).    

I. Construing plaintiff’s motion as an objection to Magistrate Cavan’s 

Findings and Recommendations, the court should reject the motion as 

time barred and in contravention with the Local Rules.  

 

If the motion to file evidence (Doc. 32) and attached exhibits (Doc. 32-1) are 

construed as an objection to Magistrate Cavan’s Findings and Recommendations 

(Doc. 30) under 28 U.S.C. 636(b), then plaintiff’s objection is clearly time barred. 

Any party may serve and file written objections to a magistrate’s proposed findings 

and recommendations, but must do so within fourteen days of service of a copy. 

28 U.S.C. 636(b); L.R. 72.3(b); Doc. 30. A three-day extension is allowed if a 

pro se plaintiff receives the document by conventional means. L.R. 83.8(e). 
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Further, objections to a magistrate’s proposed findings and recommendations must 

itemize (1) each factual finding to which an objection is made and identify the 

evidence in the record the party relies on to contradict that finding; and (2) each 

recommendation of which an objection is made and set forth the authority the party 

relies on to contradict that recommendation. L.R. 72.3(a). 

 Here, Magistrate Cavan’s Findings and Recommendations were entered on 

December 28, 2017, and plaintiff’s motion to file evidence and exhibits were not 

filed until February 5, 2018; a period of thirty-nine days. Clearly, plaintiff’s 

objections to the Findings and Recommendations are time barred even with 

plaintiff’s three-day extension. The court’s approval of Magistrate Cavan’s 

Findings and Recommendations without consideration of plaintiff’s present motion 

further reveals the untimeliness. See Doc. 33. Additionally, the motion to file 

evidence and the attached exhibits fail to itemize any factual findings for which an 

objection is made and fail to  identify the evidence in the record that the party 

relies on to contradict such findings. The motion and attachments also fail to 

itemize any recommendations for which an objection is made and neglect to set 

forth any authority that plaintiff relies on to contradict it. Thus, the objection also 

fails to comply with the Local Rule’s requirement.  

Case 1:17-cv-00048-BMM-TJC   Document 34   Filed 02/09/18   Page 3 of 17



DEFENDANT MORTON’S RESPONSE TO PLAINTIFF’S MOTION TO FILE EVIDENCE 

AND REQUEST FOR DISMISSAL WITH PREJUDICE 4 

Therefore, if the motion and exhibits are construed as an objection to 

Magistrate Cavan’s Findings and Recommendations, the objection should be 

disregarded as time barred and in contravention with the Local Rules.  

II. Construing plaintiff’s motion as a motion for leave to amend his 

complaint, the court should reject the motion for failing to comply with 

the Local Rules and for futility.  

 

With respect to defendant Morton, the court approved of Magistrate Cavan’s 

Findings and Recommendations in its entirety resulting in dismissal of plaintiff’s 

claims against her with leave to amend. Doc. 33. If the current motion is construed 

as a motion for leave to amend plaintiff’s complaint, the motion likewise should be 

denied for any of several reasons.  

A. Plaintiff’s motion failed to comply with this court’s Local Rules.  

First, the text of a motion must state that other parties have been contacted 

and state whether any party objects to the motion. L.R. 7.1(c)(1). Failure to do so 

may result in summary denial of the motion. L.R. 7.1(c)(4). If opposed, the motion 

must be accompanied by a brief in support filed at the same time and separately 

from the motion. Failure to file a timely brief will result in denial of the motion. 

L.R. 7.1(d)(1)(A). 

Here, plaintiff’s motion to file evidence failed to state whether the other 

parties were contacted and whether any party objects to the motion. Further, had 

plaintiff complied with the Local Rule, defendant Morton would have advised that 
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she opposes the motion. As a result, plaintiff’s motion required a brief to be filed 

simultaneously and separately from the motion. Plaintiff failed to file such a brief. 

Therefore, the motion should be denied for violation of Local Rule 7.1(c) and (d).  

B. Pages 1-18 of the exhibit to the motion have no bearing or 

relationship to this case or to defendant Morton and therefore 

should be struck from the record.  

 

Second, pages 1-18 of the exhibit (Doc. 32-1) filed by plaintiff violate Local 

Rule 7.2 because they are not germane to the matter under consideration by the 

court. Local Rule 7.2 only allows the filing of exhibits that are germane to the 

matter under consideration. L.R. 7.2. Pages 1-18 of the exhibit is a letter from the 

Bureau of Indian Affairs regarding the Crow Tribal Court’s management of 

contract funds and related deficiencies and a Corrective Action Plan to correct 

those deficiencies. See Doc. 32-1, pp. 1-18. None of those pages have any relation 

to the matters involved in this case. The letter and Corrective Action Plan relate 

solely to the tribal court’s hiring of employees, issuing payroll to employees, 

issuing severance pay to ex-elected officials, disregarding nepotism in rehiring, 

paying staff salaries, and creating a hostile work environment. Id. Nothing in those 

documents relates to the tribal court’s treatment of private attorneys or cases. 

Further, there is absolutely no mention of or relationship to defendant Morton or 

plaintiff’s tribal court case in the documents. Therefore, pages 1-18 of the exhibit 

should be struck for noncompliance with Local Rule 7.2.  
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C. To the extent plaintiff’s motion is a motion to amend the 

complaint, it is futile because it fails to state a claim upon which 

relief may be granted and fails to plead sufficient jurisdictional 

allegations for any other claims alleged. 

 

Third, to the extent plaintiff is attempting to amend his complaint, it still 

fails to state a claim upon which relief may be granted against defendant Morton 

for conspiracy to violate § 1983 and fails to allege sufficient factual allegations to 

support subject matter jurisdiction with respect to any other remaining claims.
1
 

Thus, his motion for leave to amend should be denied as futile. While leave to 

amend should freely be given when justice so requires, it should not be granted 

automatically. Sleekez, LLC v. Horton, 2017 WL 1906957, *3 (D. Mont. 

2017)(citing In re W. States Wholesale Natural Gas Antitrust Litig., 715 F.3d 716, 

738 (9th Cir. 2013)). Futility of the amendment alone can be a basis to deny leave 

to amend. Id. (citing Ahlmeyer v. Nevada System of Higher Educ., 555 F.3d 1051, 

1055 (9th Cir. 2009)). The test for futility is identical to the test courts apply when 

considering the sufficiency of a pleading under Federal Rule of Civil Procedure 

12(b)(6). Id. (citing Miller v. Rykoff-Sexton, Inc., 845 F.2d 209, 214 (9th Cir. 

1988)).  

1. Plaintiff’s proposed amended pleading is futile because it 

fails to state a claim against defendant Morton for civil 

conspiracy to violate § 1983.  

                     
1
 Similar to construing plaintiff’s original complaint, the lack of sufficient factual allegations has 

forced defendant Morton and this court to perform legal guesswork to defend against and rule on 

the viability of his claims. 
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In order for a complaint to survive a motion to dismiss under Fed. R. Civ. P. 

12(b)(6), it “must contain sufficient factual matter, accepted as true, to state a 

claim to relief that is plausible on its face.”  Ashcroft v. Iqbal, 556 U.S. 662, 678 

(2009).  Rule 12(b)(6) “requires more than labels and conclusions.”  Bell Atl. Corp. 

v. Twombly, 550 U.S. 544, 555 (2007) (citations omitted). To show facial 

plausibility, a complaint must plead “more than a sheer possibility that a defendant 

has acted unlawfully” and must contain sufficient factual content for the court to 

draw the reasonable inference that defendant is liable for the alleged misconduct. 

Iqbal, 556 U.S. at 678; B.Y.O.B., Inc. v. Montana, 2015 WL 5671182, *2 (D. 

Mont. 2015). 

Page 19 of the exhibit presumably is plaintiff’s proposed amended pleading
2
  

and it states as follows: 

Your Honor, 

In consideration of my case against the [defendants]: 

Chief Judge - Leroy Not Afraid, Ass[.] Judge- Sheila Not Afraid, Att.-Natasha 

Morton, Janice Gets Down Often[.] 

So much corruption going on in the tribal system. [T]he judges favor lawyers that 

they choose, [I] was not given due process of the law, they all conspired in the 

illegal removal of my home that sits on my trust land. 

 

Doc. 32-1, p. 19. 

To state a viable claim of conspiracy to violate a plaintiff’s constitutional 

rights under § 1983, “the plaintiff must allege specific facts to support the 

                     
2
 This presumption must be made to construe plaintiff’s motion as a motion for leave to file an 

amended complaint because Local Rule 15.1 requires a party moving for leave to amend to 

attach the proposed pleading to the motion as an exhibit. L.R. 15.1. 
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existence of the claimed conspiracy.” Spreadbury v. Bitterroot Public Library, 

2011 WL 4499043, *6 (D. Mont. 2011)(quoting Burns v. County of King, 883 F.2d 

819, 821 (9th Cir. 1989)). The allegations must demonstrate the existence of an 

agreement or meeting of the minds to violate constitutional rights. Id. (citing 

Crowe v. County of San Diego, 608 F.3d 406, 440 (9th Cir. 2010)). Conclusory 

allegations of a conspiracy are not sufficient to support a claim for state action and 

a violation of constitutional rights under § 1983. Id. at *7 (citing Woodrum v. 

Woodward County, Oklahoma, 866 F.2d 1121, 1126 (9th Cir. 1989)). 

“Specifically, private attorneys . . . are not state actors, and conclusory allegations 

of an attorney’s involvement in a conspiracy seeking to establish state action are 

insufficient.” Id. (citing Simmons v. Sacramento County Superior Court, 318 F.3d 

1156, 1161 (9th Cir. 2003). “An attorney’s role in representing a client in civil 

litigation and ‘invoking state legal procedures does not constitute “joint action” or 

“conspiracy” with state officials sufficient to satisfy section 1983’s state action 

requirement.’” Id. (quoting Schucker v. Rockford, 846 F.2d 1202, 1205 (9th Cir. 

1988)).  

In Spreadbury, a pro se plaintiff sued the Boone Karlberg law firm under 

§ 1983 after they represented parties against the plaintiff in another matter. Id. at 

*1. With respect to his claim for civil conspiracy to violate his rights under § 1983, 

the plaintiff alleged “Boone Karlberg ‘acted in concert’ with others, had a 
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‘common objective’ to defame and violate constitutional rights, and engaged in 

‘joint action’ with the state officials.” Id. at *6. The plaintiff failed to plead any 

factual allegations to support those conclusory assertions. Consequently, the court 

dismissed the § 1983 conspiracy claim because mere labels, conclusions, and 

formulaic recitation of the elements of a conspiracy are insufficient under the 

federal plausibility standard. Id. at *6-*7.  

Here, plaintiff’s proposed amended pleading must be rejected because it fails 

to contain any factual allegations to support his claim that defendant Morton 

conspired with state actors to violate § 1983.
3
 The proposed pleading solely 

contains conclusory assertions that “[defendants] all conspired in the illegal 

removal of my home that sits on my trust land[,]” which does not satisfy the 

federal plausibility pleading standard. Additionally, even taking his allegation as 

true that the tribal judges “favor lawyers they choose[,]” plaintiff’s proposed 

pleading has absolutely no allegations to support an agreement or meeting of the 

minds to violate constitutional rights. Favoring lawyers does not equate to an 

agreement or meeting of the minds to violate plaintiff’s constitutional rights. As in 

Spreadbury, no factual allegations exist and plaintiff’s mere labels, conclusions, 

and formulaic recitation of a conspiracy are insufficient. Therefore, this court 
                     
3
 To the extent the proposed amended pleading contains state law claims for conspiracy, it equally fails for lack of 

sufficient factual allegations. See T-4 Corporation v. McDonald’s Corporation, 2017 WL 3037422, *7 (D. Mont. 

2017). To the extent the proposed amended pleading contains a claim under 42 U.S.C. § 1985, it also fails to state a 

claim for lack of sufficient factual allegations. See Hartsoe v. Montana, 2017 WL 6345768, *2-*3 (D. Mont. 2017). 

Those claims are further discussed below for dismissal for failure to state sufficient factual allegations to support 

subject matter jurisdiction, but dismissal under either 12(b)(6) or 12(b)(1) for those claims is justifiable here. 
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should reject plaintiff’s motion because his proposed amended pleading is futile.  

2. Plaintiff’s proposed amended pleading is futile because it 

fails to plead sufficient factual allegations to establish 

jurisdiction for any other conceivable claims alleged.  

 

Federal Rule of Civil Procedure 12(b)(1) further requires complaints to state 

sufficient facts to establish jurisdiction. Fed.R.Civ.P. 12(b)(1); Kokkonen v. 

Guardian Life Ins. Co. of America, 511 U.S. 375 , 377 (1994); Savage v. Glendale 

Union High School, Dist. No. 205, Maricopa County, 343 F.3d 1036, n.2 (9th Cir. 

2003). When subject matter jurisdiction is challenged, the plaintiff has the burden 

to prove jurisdiction in order to survive a motion to dismiss. Kingman Reef Atoll 

Investments, L.L.C. v. United States, 541 F.3d 1189, 1197 (9th Cir. 2008). 

To the extent plaintiff’s proposed amended pleading contains a claim under 

42 U.S.C. § 1985, it must fail for failure to allege sufficient factual allegations. 

Section 1985(3) contains a private right of action for conspiracy to interfere with 

civil rights under limited circumstances. 42 U.S.C. § 1985(3); Hartsoe, supra (n. 

3), at *2-*3. It only applies to individual defendants “[i]f two or more persons […] 

conspire […] for the purpose of depriving, either directly or indirectly, any person 

or class of persons of the equal protection of the laws, or of equal privileges and 

immunities under the laws[.]” Id.; Hartsoe, at *2-*3 (citing Holgate v. Baldwin, 

425 F.3d 671, 676 (9th Cir. 2005)). Additionally, it only applies where “there [is] 

some racial, or perhaps otherwise class-based, invidiously discriminatory animus 
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behind the conspirators’ action.” Hartsoe, at *3 (citing Giffin v. Breckenridge, 403 

U.S. 88, 102 (1971); Bray v. Alexandria Women’s Health Clinic, 506 U.S. 263, 

268 (1993)). Those limitations have only been extended to protect non-racial 

groups, but only if the courts have designated the class in question as a suspect or 

quasi-suspect class. Id. (citing Holgate, at 676).  

In Hartsoe, the plaintiff attempted to bring a claim under § 1985 against his 

ex-wife for allegedly conspiring against him with a local law enforcement officer 

resulting in his arrest. Id. at *1. The plaintiff’s complaint failed to present any facts 

to support that he was a member of a racial class, or a recognized suspect or quasi-

suspect class falling within the protection of § 1985. Id. at *3. Additionally, it 

contained no allegations to suggest his ex-wife or others acted with a racial, or 

class-based, invidiously discriminatory animus towards him. Id. As a result, the 

court found his complaint failed to state a viable claim under federal law to support 

the court’s exercise of subject matter jurisdiction.  Id.  

Here, plaintiff’s proposed amended complaint does not contain sufficient 

factual allegations to support subject matter jurisdiction over any potential § 1985 

claim. The proposed pleading contains absolutely no factual allegations to support 

his status as a member of protected class under § 1985 or that defendant Morton 

acted with a racial or class-based, invidiously discriminatory animus towards him. 

As in Hartsoe, the amended pleading failed to support subject matter jurisdiction 

Case 1:17-cv-00048-BMM-TJC   Document 34   Filed 02/09/18   Page 11 of 17



DEFENDANT MORTON’S RESPONSE TO PLAINTIFF’S MOTION TO FILE EVIDENCE 

AND REQUEST FOR DISMISSAL WITH PREJUDICE 12 

over any potential § 1985 claim. Consequently, this court should reject plaintiff’s 

motion because the amended pleading is futile.  

Without any viable claims under § 1983 and § 1985, any state law claims 

within his amended pleading based on civil conspiracy or otherwise must equally 

fail for lack of subject matter jurisdiction. Plaintiff has not presented any 

allegations to support diversity jurisdiction under 28 U.S.C. § 1332. Additionally, 

he lacks federal question jurisdiction under 28 U.S.C. § 1331 since he failed to 

allege sufficient factual allegations to support a § 1983 or § 1985 claim as 

discussed above. A court may decline to exercise supplemental jurisdiction over 

related state-law claims under 28 U.S.C. 1367(c)(3) if it decides to dismiss all 

claims over which it has original jurisdiction. Caddell v. Helena Elder Housing, 

Inc., 2010 WL 11527310, *2 (D. Mont. 2010) (citing Ove v. Gwinn, 264 F.3d 817, 

826 (9th Cir. 2001)); Hartsoe, at *3.  

To the extent the proposed pleading contains any state law claims, this court 

should dismiss those claims for lack of subject matter jurisdiction. Pursuant to the 

Findings and Recommendations (Doc. 30) and the arguments presented above, all 

of plaintiff’s claims based on federal question should be dismissed for failure to 

state a claim and for lack of subject matter jurisdiction. Therefore, this court should 
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decline to exercise supplemental jurisdiction over any state law claims, if it 

determines that any exist within the proposed pleading.
4
 

REQUEST FOR DISMISSAL WITH PREJUDICE 

 Of the two constructions of the motion and its attached exhibit discussed 

above, this court should find that the motion is more consistent with a motion for 

leave to amend his complaint. Neither the motion nor exhibit filed by plaintiff 

contains objections to the Findings and Recommendations of Magistrate Cavan. 

The motion was also well outside the fourteen-day period to file an objection. The 

court also did not construe it as an untimely objection to the Findings and 

Recommendations as it ruled on the Findings and Recommendations without 

mention of the present motion. See Doc. 33. Additionally, similar motions by the 

plaintiff have been construed by the court as motions to amend his complaint. See 

Doc. 30, p. 17.  

 This court warned plaintiff that failure to correct the deficiencies identified 

in the Findings and Recommendations in any amended pleading would result in 

dismissal of his case with prejudice. Doc. 30, p. 17. A court may dismiss a case 

with prejudice for failure to comply with a court Order after weighing the 

following five factors: (1) the public’s interest in expeditious resolution of 

litigation; (2) the court’s need to manage its docket; (3) the risk of prejudice to the 

                     
4
 If any state law claims are present in the proposed pleading, they also should fail for failure to state a claim under 

F.R.Civ.P. 12(b)(6) discussed in the previous footnote. 
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defendants; (4) the public policy favoring disposition of cases on their merits; and 

(5) the availability of less drastic alternatives. Ferdik v. Bonzelet, 963 F.2d 1258, 

1261 (9th Cir. 1992). Prior to dismissing a pro se civil rights complaint under that 

rule, the court must provide notice of the deficiencies in his complaint to ensure the 

litigant uses the opportunity to amend effectively. Id. at 1261. 

 Here, the court clearly notified plaintiff of the deficiencies in his complaint 

and warned him that any future attempts to amend without correcting those 

deficiencies would result in dismissal of his complaint with prejudice. Further, all 

five factors favor dismissal. First, defendant Morton moved to dismiss this case on 

June 6, 2017, and again on July 18, 2017, without any response from plaintiff. 

Docs. 11-12, 16-17. Nearly eight months have passed since defendant Morton 

moved to dismiss plaintiff’s case and he still has not responded to those motions or 

corrected the deficiencies in his complaint. Dismissal with prejudice would 

promote the public’s interest in expeditious resolution of litigation. Second, 

plaintiff has filed numerous exhibits that have no relationship to his case and his 

pleadings are so vague that defendants and this court have had to perform legal 

guesswork to contest and resolve the issues. Dismissal with prejudice would 

promote the court’s need to manage its docket. Third, throughout this case and due 

to plaintiff’s vague pleadings and unresponsiveness to filings, defendant Morton 

has had to make arguments based on speculation as to what claims plaintiff is 
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making and to file motions and briefs due to his unwillingness to respond to those 

arguments. Defendant Morton filed a motion to dismiss (Doc. 11) with a 

supporting brief (Doc. 12) fully speculating as to what claims plaintiff was actually 

attempting to advance. Without a response to that motion and brief, defendant 

Morton filed a motion for summary ruling (Doc. 16) with a supporting brief (Doc. 

17), to which plaintiff also neglected to respond. This current response brief to 

plaintiff’s motion to file evidence (Doc. 34) is further evidence of the legal 

guesswork defendant Morton has performed to respond to plaintiff’s filings. 

Dismissal with prejudice relieves further prejudice to defendants. Fourth, the fact 

that plaintiff has not been able to plead sufficient factual allegations against 

defendant Morton suggests disposition on the merits would likewise result in a 

judgment favoring defendant Morton. Dismissal with prejudice does not conflict 

with public policy favoring disposition of cases on their merits. Fifth, plaintiff has 

already been warned that failure to cure the deficiencies in his complaint would 

result in dismissal with prejudice. Thus, a less drastic sanction surely would not 

influence plaintiff’s conduct.  

 Plaintiff was already clearly warned that this court would dismiss his 

complaint with prejudice if any future attempt to amend did not correct its 

deficiencies. If his current motion is deemed a motion to amend, it did not correct 

Case 1:17-cv-00048-BMM-TJC   Document 34   Filed 02/09/18   Page 15 of 17



DEFENDANT MORTON’S RESPONSE TO PLAINTIFF’S MOTION TO FILE EVIDENCE 

AND REQUEST FOR DISMISSAL WITH PREJUDICE 16 

those deficiencies and the five factors discussed above favor dismissal with 

prejudice. Consequently, this court should dismiss his complaint with prejudice.  

CONCLUSION 

 Under any construction of plaintiff’s motion to file evidence, this court 

should reject the motion. To the extent, however, that the motion is considered a 

motion to amend his complaint, it did not correct the deficiencies this court 

previously warned him about and this court should dismiss his complaint with 

prejudice.  

 DATED this 9th day of February, 2017. 

      s/ Marshal L. Mickelson 

      Corette Black Carlson & Mickelson 

      Attorneys for Defendant Natasha Morton 

 

CERTIFICATE OF SERVICE 

L.R. 5.2(b) 

 

 I hereby certify that on this 9th day of February, 2017, a copy of the 

foregoing document was served on the following persons by the following means: 

 

1      CM/ECF 

2      Mail 

 

1. Clerk, U.S. District Court 

 

2. Michael F. LaForge 

 P.O. Box 144 

 Hardin, MT  59034 

         /s/ Marshal L. Mickelson    

         Corette Black Carlson & Mickelson 

         Attorneys for Defendant Natasha Morton 
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the caption and certificates of service and compliance.  The undersigned relies on 
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