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v. 
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No. 9:01-CV-00299 

________________________________________________________________________ 
 

TEXAS’S REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 
________________________________________________________________________ 
 

Plainly, the Parties dispute what law applies in this case—Texas believes it is the 

Restoration Act, while the Tribe believes it is IGRA. In its Motion for Summary Judgment, 

ECF 96, Texas seeks the Court’s determination of the law that it will apply at the contempt 

hearing scheduled for May 11, 2017. This will allow the contempt hearing to proceed in an 

efficient and organized manner, with the applicable legal framework and any undisputed 

facts already established. Texas responds to the points raised in the Tribe’s response to its 

summary judgment motion, ECF 104, as follows: 

I. Texas seeks only civil contempt, which is proper for the Court to order. 
 

The Tribe asserts that Texas “omits whether it seeks civil or criminal contempt in 

an attempt to evade the requirements of each.” Id. at 6 (capitalization altered). But Texas 

has never sought criminal contempt—and the Tribe points to no pleading and offers no 

evidence otherwise. See generally ECF 104. Rather, Texas moves the Court to hold the 

Tribe in contempt of the injunction already in force in this (civil) case. Alabama-Coushatta 

Tribes of Tex. v. Tex., 208 F. Supp. 2d 670, 681 (E.D. Tex. 2002). The Tribe’s arguments 

that this request for a finding of civil contempt is improper lack merit. 
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Indeed, the Tribe dedicates much of its briefing on civil contempt to scenarios 

where a movant seeks monetary damages. E.g., ECF 104 at 6. This discussion is neither 

helpful nor relevant, because Texas does not seek monetary relief to as a remedy to the 

Tribe’s violations of Texas law (and thus, the Court’s order). And the Tribe eventually 

admits, as it must, that “courts employ civil contempt sanctions to prevent, rather than 

remedy, harm to a party.” Id. at 8. This is the sort of civil contempt Texas seeks. The Tribe 

argues, however, that such a contempt remedy is not proper here because “the State does 

not ask the Court to order the Tribe to perform some act for the State’s direct benefit.” Id. 

But Courts have long recognized what common sense also suggests—that States have a 

direct and judicially enforceable interest in compliance with their duly enacted laws.1  

In fact, in an analogous case, the Fifth Circuit has held that a civil contempt 

proceeding is the proper vehicle for Texas to remedy violations of Texas gambling law by 

Restoration Act tribes. In Texas v. Ysleta del Sur Pueblo, 431 Fed. Appx. 326 (5th Cir. 

2011), the Tigua Tribe sought review of a district court contempt order enjoining it from 

continuing to violate Texas gaming law. The Tigua argued that, because of the criminal 

nature of Texas gaming law, the contempt order was criminal in nature, and the civil 

contempt proceedings and resultant order were inappropriate. The Court set out the factors 

to consider “when determining whether a contempt proceeding is criminal or civil in 

nature.” 431 Fed. Appx. at 330. These are: 

(1) civil contempt lies for refusal to do a commanded act, while criminal 
contempt lies for doing some forbidden act; 
 

1 For example, in the context of injunctive relief, “[w]hen a statute is enjoined, the State necessarily suffers 
the irreparable harm of denying the public interest in the enforcement of its laws.” Planned Parenthood of 
Greater Texas Surgical Health Servs. v. Abbott, 734 F.3d 406, 419 (5th Cir. 2013) (citing Maryland v. King, 
567 U.S. 1301 (2012) (Roberts, C.J.); New Motor Vehicle Bd. v. Orrin W. Fox Co., 434 U.S. 1345, 1351 
(1977) (Rehnquist, C.J.)). 
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(2) a judgment of civil contempt is conditional, and may be lifted if the 
contemnor purges himself of the contempt, while punishment for criminal 
contempt is unconditional; 
 
(3) civil contempt is a facet of the original cause of action, while criminal 
contempt is a separate cause of action brought in the name of the United 
States; 
 
(4) the notice for criminal contempt must indicate the criminal nature of the 
proceeding. 

 
Id. (citing In re Hunt, 754 F.2d 1290, 1293 (5th Cir. 1985)). 

The Fifth Circuit held that each of these factors confirmed that the contempt 

proceeding was properly regarded as civil, noting that, “[w]hen the [Tigua] Tribe offered 

cash prizes in excess of five dollars, it violated the terms of the injunction, i.e., that it adhere 

to Texas gaming law, and thus was refusing to do a commanded act.” Id. So, too, here. See 

Alabama-Coushatta Tribes of Tex. v. Tex., 208 F. Supp. 2d at 681 (enjoining the Alabama-

Coushatta Tribe from “gaming and gambling activities on the Tribe’s Reservation which 

violate Texas law.”) In Texas v. Ysleta del Sur Pueblo, the Fifth Circuit also noted that the 

Tigua had been free to stop its illegal gaming activity at any time—just as the Alabama-

Coushatta is here. 431 Fed. Appx. at 330. The Ysleta Court further considered that Texas 

had brought the motion for contempt “in the context of a larger, lengthy, civil litigation 

proceeding,” just as Texas has done here. Id. Finally, the Court noted that the State was 

acting “directly as the complainant, as it was entitled to do under the Restoration Act.” Id. 

Given that all of the same factors are present here, civil contempt is the proper 

vehicle for the State to ensure the Tribe ceases its current violations of Texas gaming law. 

II. Texas’s request for summary judgment is a separate vehicle from its contempt 
motion, and both pleadings are appropriate for resolving this case. 

 
The Tribe argues that contempt is inappropriate because “the statute and regulations 
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the State relies upon to show contempt” are the Bingo Enabling Act and Texas Lottery 

Commission bingo regulations. ECF 108 at 11. This misunderstands the nature of the relief 

requested—Texas seeks summary judgment on the applicable law and undisputed facts. It 

does not seek a summary contempt finding. As Texas explains in its Statement of the 

Issues, it seeks summary judgment on three issues:  

1. Was the Restoration Act, 25 U.S.C. § 731, et seq., superseded by the 
adoption of IGRA the following year, or does it still apply to the Tribe’s 
gaming activities? 
 
2. If the Restoration Act applies, does the electronic bingo at Naskila violate 
Texas law as an illegal lottery involving chance, prize, and consideration? 
 
3. Assuming arguendo that IGRA, rather than the Restoration Act, applies 
to the Tribe, does the electronic bingo at Naskila constitute Class III gaming 
under IGRA? 
 

ECF 96 at 2. 

Texas separately seeks an order holding the Tribe in contempt, after a hearing, 

based on the Court’s ruling on these summary judgment issues. Indeed, the Tribe asserts 

that it “is conducting an entirely different type of gaming” than it was in 2002, but suggests 

that this gaming is “[no]thing other than bingo.” ECF 104 at 11. Once the Court answers 

the first summary judgment question in the affirmative, however, it does not matter whether 

“the gaming at Naskila is anything other than bingo.” Id. Instead, it matters whether the 

gaming at Naskila violates Texas’s prohibition on illegal lotteries. See ECF 96 at 3-4 

(“Texas Law’s Prohibition on Gaming, as Federalized under the Restoration Act.”). The 

uncontested facts—even as characterized by the Tribe—demonstrate that it does. 

Nevertheless, Texas law permits charitable bingo under limited circumstances, 

governed by the Bingo Enabling Act and Texas Lottery Commission regulations. At the 

hearing on the motion for contempt, the Tribe might attempt to establish compliance with 
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these authorities as an affirmative defense. Indeed, Texas concedes that if the bingo at 

Naskila were legal charitable bingo under Texas law, the Tribe likely should not be held in 

contempt, even after the Court answers its first two summary judgment issues in the 

affirmative. The Tribe should not, however, confuse these authorities with the basis for 

Texas’s contempt motion, which is the Court’s 2002 injunction.2 

III. There is no dispute that the machines at Naskila allow the exchange of cash 
consideration for the chance to win a prize. 

 
Under LR-CV 56 of this Court, 

[i]n resolving the motion for summary judgment, the court will assume that the 
facts as claimed and supported by admissible evidence by the moving party are 
admitted to exist without controversy, except to the extent that such facts are 
controverted in the response filed in opposition to the motion, as supported by 
proper summary judgment evidence. 
 

Yet, the Tribe’s response to Texas’s Motion for Summary Judgment does not refute or 

otherwise engage with the State’s proposed undisputed material facts. Compare ECF 96 at 

7-13 (“Statement of Undisputed Facts”) with ECF 104. Thus, the material facts are indeed 

undisputed. See LR-CV 56. 

In fact, the Tribe’s own arguments demonstrate that the real quarrel is about what 

law applies, rather than any fact related to that law’s application. That is, the Tribe asserts 

that “the State has not dispelled the existence of disputed material facts” as to “whether the 

Tribe now offers bingo or ‘reeled slot machines’ like those at issue in the prior litigation” 

where the Court entered its currently operative injunction. ECF 104 at 10. But this is not 

the question, for the Court’s injunction does not merely prohibit the Tribe’s operation of 

2 The statement in Texas’s motion for summary judgment that “Texas moves the Court to grant this motion 
for summary judgment, find the Tribe in contempt, and order that the Tribe cease operating electronic bingo 
at Naskila” must be read in this context, and in light of the pending motion for contempt. ECF 96 at 2. Texas 
does not seek “summary criminal contempt,” as the Tribe suggests. ECF 104 at 9. 
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“reeled slot machines like those at issue in the prior litigation.” Rather, it prohibits the 

Tribe from conducting “gaming and gambling activities on the Tribe’s Reservation which 

violate Texas law.” Alabama-Coushatta Tribes of Tex. v. Tex., 208 F. Supp. 2d at 681. 

As to this dispositive inquiry, the Tribe points to no disputed issue of material fact. 

In fact, the Tribe does not even contest—let alone offer evidence—that the machines at 

Naskila (1) accept cash consideration; (2) in exchange for the opportunity to win a prize; 

(3) with the outcome determined by chance.3 Accordingly, the Tribe has not disputed that 

the machines at Naskila contain all of the elements of an illegal lottery under Texas law. 

See ECF 96 at 3-4 and authorities cited therein. 

Having determined on summary judgment what law applies here, and the factual 

characteristics of the machines at Naskila, the contempt hearing may proceed in an orderly 

manner, and provide the Tribe an opportunity to be heard on why it should not be held in 

contempt. By contrast, if the parties still dispute what law applies, it will be difficult for 

the contempt proceeding to occur at all. And to the extent the facts are undisputed, 

resolution of those facts at this stage will ensure the presentation of this case is as efficient 

and economical as possible for the Parties and the Court. 

IV. The Tribe fails to establish that there has been a change in controlling law 
relevant to the Court’s 2002 injunction. 

 
The Tribe argues that an action seeking contempt for violation of the Court’s 2002 

injunction, “[p]resupposes the injunction’s underlying legal support,” and that “[t]hat 

support is gone.” ECF 104 at 11. In other words, the Tribe asks the Court to conclude that 

3 ECF 96 at Ex. F, Response to Request for Admission No. 2 (admitting that the electronic bingo operated at 
Naskila employs chance to determine winners and losers); No. 3 (admitting that the electronic bingo operated 
at Naskila may provide a cash prize to winners); No. 4 (admitting that players may play electronic bingo with 
cash and may receive promotional “free play” credits to play electronic bingo at Naskila).   
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there has been a change in controlling law as relates to the 2002 injunction, which “deprives 

the injunction of prospective force.” Id. at 12. In particular, the Tribe argues that “new 

developments in the law—Brand X v. City of Arlington, and the NIGC’s adjudication of 

the Tribe’s Class II Ordinance—require this Court to give controlling effect to the NIGC’s 

adjudication rather than Ysleta I,” and dissolve the 2002 injunction. Id. at 12 n.2. This 

argument fails, because the NIGC Letter is not a change in controlling law, and Brand X 

does not suggest otherwise.  

The NIGC Letter is not a change in controlling law for at least two reasons. First, 

this argument flows from a flawed premise: namely, the assumption that the NIGC has 

authority to administer or interpret the Restoration Act at all. Indeed, Chevron deference is 

warranted “‘only when it appears that Congress delegated authority to the agency generally 

to make rules carrying the force of law, and . . . the agency interpretation claiming 

deference was promulgated in the exercise of that authority.’” Gonzales v. Oregon, 546 

U.S. 243, 255–56 (2006). The Tribe offers no basis for NIGC regulatory jurisdiction over 

the Restoration Act, instead bootstrapping it off of Congress’s explicit (and limited) grant 

of authority under IGRA. This will not do. 

To illustrate, when a Maine tribe sought approval to engage in IGRA gaming—

despite a gaming prohibition in its settlement act—the First Circuit squarely rejected this 

effort. The Court concluded that the tribe’s settlement act—and the attendant gaming 

prohibition—meant that the NIGC could not approve the tribe’s gaming ordinance under 

IGRA.4 For these same reasons, the NIGC lacks authority to approve the Alabama-

4 See Passamaquoddy Tribe v. State of Maine, 75 F.3d 784, 794, 792 (1st Cir. 1996) (Holding that “we cannot 
take it upon ourselves to assume, without any evidence, that Congress intended to entrust the Commission 
with reconciling the Gaming Act and other statutes in the legislative firmament,” and noting that IGRA was 
“not exclusive of other potentially applicable legislation.”). See also R.I. v. Narragansett Indian Tribe, 19 
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Coushatta Tribe for IGRA gaming, given the Restoration Act’s explicit prohibition.5 

Moreover, even if the NIGC had regulatory jurisdiction, its letter to the Tribe would 

still not amount to a change in controlling law, because it is not reasonable. Contra ECF 

104 at 16 (citations omitted). Indeed, under the Restoration Act, “[a]ll gaming activities 

which are prohibited by the laws of the State of Texas are hereby prohibited on the 

reservation and on lands of the tribe.” 25 U.S.C. §737(a). The Restoration Act also provides 

that  “all laws and rules of law of the United States of general application to Indians, to 

nations, tribes, or bands of Indians, or to Indian reservations which are not inconsistent 

with any specific provision contained in this subchapter shall apply to the members of the 

tribe, the tribe, and the reservation.” Id. §733(a) (emphasis supplied). IGRA, for its part, 

provides that “Indian tribes have the exclusive right to regulate gaming activity on Indian 

lands if the gaming activity is not specifically prohibited by Federal law and is conducted 

within a State which does not, as a matter of criminal law and public policy, prohibit such 

gaming activity.” Id. §2701(5) (emphasis supplied). 

“Where there is no clear intention otherwise, a specific statute will not be controlled 

or nullified by a general one, regardless of the priority of enactment.” Crawford Fitting Co. 

v. J.T. Gibbons, Inc., 482 U.S. 437, 445 (1987). With regard to gaming, the Restoration 

Act is a specific statute, while IGRA is general—the Restoration Act specifically bans all 

gaming by two Texas tribes, while IGRA generally permits gaming absent a prohibition 

under Federal (or, under specified circumstances, state) law. 6 Thus, the Tribe can identify 

F.3d 685, 701 (1st Cir. 1994). 
5 The Tribe also suggests that Texas is “dismissing the NIGC’s ruling as a mere letter.” ECF 104 at 14, n. 4. 
But it is the Tribe that has has referred to the NIGC letter as an administrative “adjudication” entitled to 
Chevron deference, without citing any authority for the proposition that it was promulgated in the exercise 
of any adjudicative function.  
6 Congress twice emphasized that IGRA was to be considered in the context of existing federal law. 25 U.S.C. 
§§2701(5); 2710(b)(1)(A) (Class II gaming permitted if, among other things, “such gaming is not otherwise 
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no authority for the position that the Restoration Act’s specific ban on gaming is no longer 

a valid basis for the Court’s 2002 injunction, and its arguments that there has been a change 

in controlling law should be rejected. 

Moreover, Brand X v. City of Arlington—to the extent it is relevant at all—supports 

Texas’s position, not the Tribe’s. 545 U.S. 967 (2005). In Brand X, the Supreme Court 

considered the Federal Communication Commission’s determination that broadband cable 

internet was an “information service” rather than a “telecommunications service,” which 

was significant because it had the effect of exempting broadband providers from mandatory 

common carrier regulations. 545 U.S. at 973-74. Applying Chevron deference, the Court 

first found that the relevant statute was ambiguous. Proceeding to Chevron step two, the 

Court found that the FCC’s interpretation was proper, specifically because “Congress has 

delegated to the Commission the authority to ‘execute and enforce’ the [relevant provisions 

of the] Communications Act, and to ‘prescribe such rules and regulations as may be 

necessary in the public interest to carry out the provisions’” thereof. Id. at 980 (citation 

omitted). As a result, “[t]hese provisions give the Commission the authority to promulgate 

binding legal rules, and the Commission issued the order under review in the exercise of 

that authority, and no one questions that the order is within the Commission’s jurisdiction.” 

Id. at 980–81. 

By contrast, Congress did not give the NIGC the authority to administer or enforce 

the Restoration Act—the specific law that applies to the Tribe. Thus, Brand X is wholly 

inapposite. 

specifically prohibited on Indian lands by Federal law”). It also emphasized, when restoring the federal trust 
relationship with the Catawba Tribe of South Carolina in 1993, that is not the sole statute on the subject of 
gaming on Indian lands. Id. §941l. 
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Conclusion 

For the forgoing reasons, and those set forth in Texas’s Motion for Summary 

Judgment, the Court should find, in advance of the hearing on contempt: 

(1) that the Restoration Act governs the Tribe’s gaming, and; 

(2) that the machines at Naskila contain the three essential elements of an illegal 

lottery under Texas law. 

Respectfully submitted, 
 
KEN PAXTON 
Attorney General of Texas 
 
JEFFREY C. MATEER 
First Assistant Attorney General 
 
BRANTLEY STARR 
Deputy First Assistant Attorney General 
 
JAMES E. DAVIS 
Deputy Attorney General for Civil 
Litigation 
 
ANGELA V. COLMENERO 
Chief - General Litigation Division 
 
/s/Anne Marie Mackin 
ANNE MARIE MACKIN 
Texas Bar No. 24078898 
MICHAEL R. ABRAMS  
Texas Bar No. 24087072 
WILLIAM T. DEANE 
Texas Bar No. 05692500 
Assistant Attorneys General 
General Litigation Division 
P.O. Box 12548, Capitol Station 
Austin, Texas 78711-2548 
(512) 463-2120 
FAX:  (512) 320-0667 
bill.deane@oag.texas.gov 
anna.mackin@oag.texas.gov 
michael.abrams@oag.texas.gov 

10 

Case 9:01-cv-00299-KFG   Document 107   Filed 03/03/17   Page 10 of 11 PageID #:  2946

mailto:bill.deane@oag.texas.gov
mailto:anna.mackin@oag.texas.gov
mailto:michael.abrams@oag.texas.gov


 
ATTORNEYS FOR PLAINTIFF 
 

CERTIFICATE OF SERVICE 
 
 I hereby certify that on this the 3rd day of March, 2017, a true and correct copy of 
the foregoing was filed electronically via the Court’s ECF system, causing electronic 
service upon all counsel of record. 
 
  /s/Anne Marie Mackin 
      Assistant Attorney General 
 

 
 

11 

Case 9:01-cv-00299-KFG   Document 107   Filed 03/03/17   Page 11 of 11 PageID #:  2947


