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PRELIMINARY STATEMENT 

The State of Texas (“State”) pursues an unusual type of contempt—neither civil nor 

criminal, but an impermissible hybrid.  It is not civil, for it is not remedial; indeed, the State 

neither requests damages nor offers any measure of what economic harms it could possibly have 

suffered in any event.  Nor could it be criminal and punitive because summary criminal 

proceedings—even for contempt—violate myriad constitutional guarantees.  Thus the State asks 

for a bit of both:  a civil contempt’s processes with a criminal contempt’s ends. 

The State truly wants neither.  Instead, it wants this Court to enforce the injunction, 

subsequent controlling administrative guidance notwithstanding.  But in this the State seeks what 

the Supreme Court has specifically prohibited.  The injunction relies on the Fifth Circuit’s 

interpretation of the Indian Gaming Regulatory Act (“IGRA”) in Ysleta del Sur Pueblo v. Texas, 

36 F.3d 1325 (5th Cir. 1994) (“Ysleta I”) as applied to certain gaming operations conducted by 

the Alabama-Coushatta Tribe of Texas (“Tribe”) in 2002, but that are not at issue here.  Central 

to the injunction is the prior court’s holding that the Restoration Act—not IGRA—governs 

gaming on the Tribe’s reservation.  The National Indian Gaming Commission (“NIGC”), the 

agency entitled to interpret IGRA, has since determined otherwise.  And the Supreme Court has 

expressly held since entry of the injunction that when an administrative agency and a federal 

judicial precedent so conflict, the agency’s reasonable interpretation—and not the contrary 

circuit precedent—controls.  That is the irreducible holding of National Cable & 

Telecommunications Association v. Brand X Internet Services, 545 U.S. 967 (2005), and it has 

been equally clear for approaching two centuries that “when the legal basis for [an injunction] 

has ceased to exist,” the injunction must do so as well, see, e.g., ePlus, Inc. v. Lawson Software, 

Inc., 789 F.3d 1349, 1354–55 (Fed. Cir. 2015) (collecting cases).  The State cannot enforce the 

injunction any longer, through contempt or otherwise.  
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The State sets out a variety of arguments against Chevron deference to the NIGC, none of 

them persuasive.  Perhaps most misplaced is the State’s extended reliance on Ysleta I (at 12–15), 

the Fifth Circuit opinion that the State claims (at 13) binds this Court.  It does not.  Again, that is 

the holding of Brand X:  where an agency’s reasonable interpretation conflicts with earlier 

judicial precedent, the agency’s interpretation prevails.  The Fifth Circuit’s holding no longer 

binds this Court; the agency’s interpretation does. 

To counter this otherwise-dispositive authority, the State responds with a variety of non 

sequiturs.  These fare no better.  The State appears to argue (at 14–15) that the NIGC’s 

interpretation is not entitled to deference because it was not adopted in a formal regulation.  But 

that is doubly wrong.  First, the Supreme Court does not make a formal rulemaking a prerequisite 

of Chevron deference; other acts, such as adjudications, will suffice.  United States v. Mead 

Corp., 533 U.S. 218, 229–31 (2001).  It is a basic principle of administrative law that agencies 

may make law through rules, adjudications, and other means.  Barnhart v. Walton, 535 U.S. 212, 

221–22 (2002) (“[T]he fact that the Agency previously reached its interpretation through means 

less formal than ‘notice and comment’ rulemaking does not automatically deprive that 

interpretation of the judicial deference otherwise its due.” (internal citation omitted)).   

Second, the NIGC’s ruling is final agency action.  25 U.S.C. § 2714.  It adjudicated the 

Tribe’s right to conduct gaming under IGRA, and it is the official approval IGRA requires a tribe 

to obtain prior to gaming activities.  See 25 U.S.C. § 2710.  It does not matter that, in making its 

adjudication, the NIGC considered legal reasoning from the Department of the Interior.  Nor is it 

relevant that the Department of Justice declined to provide additional, informal guidance through 

a memorandum or amicus support on the NIGC’s or Department of the Interior’s behalf.  The 

NIGC is the agency entitled to interpret IGRA, and third parties routinely decline to provide 
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amicus briefs for myriad reasons unrelated to the merits of a case.  It is difficult to see, in any 

event, what would be accomplished from having the NIGC copy-and-paste its ruling into brief 

form.  And finally, the State claims that the Tribe’s bingo is Class III, rather than Class II, 

gaming (at 21–29).  But, again, the NIGC has resolved this issue conclusively against the State. 

The State’s arguments have one feature in common:  they each amount to a transfer of 

decision-making authority over tribal gaming from the NIGC, where Congress has vested it, to 

the State, where Congress has not.  This Court should not sanction these efforts.  The State’s 

motion should be denied. 

FACTUAL BACKGROUND1

The Alabama-Coushatta Tribe of Texas is a self-governing Indian tribe recognized by the 

federal government.  Congress reassumed a trust relationship with the Tribe through the 

Restoration Act, one of a complex patchwork of laws affecting the Tribe.  See 25 U.S.C. §§ 733–

37.  The Restoration Act, like similar laws affecting Indian tribes at the time, recognized rights 

and imposed obligations on an ad hoc basis; as a consequence, different tribes enjoyed different 

degrees of autonomy in similar situations.  For its part, the Restoration Act entitled the Tribe to 

all the rights and privileges of federally recognized Indian tribes, id. § 733, but prohibited the 

Tribe from conducting gaming activities prohibited by Texas law on its lands, id. § 737(a).  At 

the same time, the Restoration Act denied the State either civil or criminal regulatory jurisdiction 

over the Tribe.  Id. § 737(b). 

In response to both this irregular patchwork and a Supreme Court decision that left tribal 

gaming generally unregulated, Congress enacted IGRA to govern Indian gaming on tribal lands.  

IGRA established uniform federal standards for gaming on tribal lands and created NIGC to 

1 Because the Tribe has outlined all of the relevant facts in detail in its previous motions, see, 
e.g., Relief Motion & Reply In Support [DE 76 & 80], this section is truncated.  What follows is 
a summary included for the Court’s convenience. 
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administer IGRA.  25 U.S.C. §§ 2702(3), 2704(a).  IGRA creates three classes of gaming:  Class 

I, traditional Indian gaming; Class II, bingo; and Class III, all other gaming.  Id. §§ 2703(6), (7), 

(8).  A tribe may host Class II gaming if the State in which the tribe is located permits any entity 

to conduct bingo for any purpose, but only after the tribe adopts an ordinance which complies 

with IGRA and secures the NIGC’s approval.  Id. § 2710(b).  By contrast, a tribe may offer Class 

III gaming only after entering into a compact with the State in which it resides.  Id. § 2710(d). 

In 1993, the Ysleta del Sur Pueblo—the other tribe, along with the Alabama-Coushatta, 

to whom the Restoration Act applies—sought an IGRA compact with the State in order to 

conduct Class III gaming.  Texas refused, and in the course of litigation, the State advanced 

numerous theories as to why IGRA did not permit the Ysleta to sue—including, as relevant here, 

that IGRA did not apply to the Ysleta in the first place. 

The Fifth Circuit ultimately agreed, concluding that IGRA and the Restoration Act 

irreconcilably conflicted with one another.  Ysleta I, 36 F.3d at 1334–35.  Relying extensively on 

both IGRA’s and the Restoration Act’s legislative history, the Fifth Circuit concluded that IGRA 

did not apply to the Ysleta—and thus the Ysleta could not seek a tribal gaming compact under 

IGRA.  Id. at 1334–36.  Relying on Ysleta I, the State obtained an injunction against the Tribe in 

2002, prohibiting the Tribe from “operating . . . or engag[ing] in gaming and gambling activities 

on the Tribe’s Reservation which violate State law.”  Alabama-Coushatta Tribes of Tex. v. 

Texas, 208 F. Supp. 2d 670, 681 (E.D. Tex. 2002).  The Fifth Circuit affirmed the injunction, 

casting doubt on whether Ysleta I was correctly decided, but concluding that panel precedent 

bound it nonetheless.  Alabama-Coushatta Tribes of Tex. v. Texas, 66 F. App’x 525, 525 (5th 

Cir. 2003). 
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In 2015, the Tribe sought and secured the NIGC’s formal administrative determination 

that, contrary to Ysleta I, IGRA applied to the Tribe, and thus was within the NIGC’s 

jurisdiction.  See Nat’l Indian Gaming Comm’n, Approval of Alabama-Coushatta Tribe of Texas 

Class II Gaming Ordinance and Resolution No. 2015-038, at 2–3 (Oct. 8, 2015).  Having 

determined that IGRA applied to the Tribe, the NIGC further concluded that the Tribe’s gaming 

ordinance complied with IGRA’s requirements, and the NIGC approved that ordinance—thus 

authorizing the Tribe to host Class II gaming on its lands.  Id. 

Having received administrative permission, the Tribe constructed the Naskila 

Entertainment Center, a facility containing approximately 365 electronic bingo player terminals.  

App. 128, 132–33, 219 [DE 99-2 & 99-3].  These terminals connect to a central server, which 

organizes, commences, and runs bingo games among multiple players, each at his own terminal.  

App. 130, 146–47.  These games exclusively play head-to-head; players never play against the 

gaming system itself or against the house.  App. 142, 174, 261, 266.  Each player terminal 

displays, reads, and covers the player’s bingo card throughout the game.  App. 139–40, 204, 206.  

Players earn interim prizes for covering various patterns on their cards—such as the four corners 

of a card—and the game ends when a player achieves a game-ending winning bingo pattern.  

App. 131, 144, 156–57.  Naskila offers no other forms of gaming. 

The Tribe and State negotiated the State’s inspection of Naskila prior to its opening.  The 

State permitted the Tribe to operate Naskila pending this Court’s determination of the effects of 

the NIGC’s final agency action on the injunction and, if necessary, whether the gaming at 

Naskila qualifies as Class II gaming under IGRA.  The State asked this Court to hold the Tribe in 

contempt for operating Naskila, [DE 74], and the Tribe moved for relief from the 2002 

injunction, [DE 76 & 80].  After further motions for summary judgment on whether the gaming 
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at Naskila qualifies as Class II gaming, [DE 99], the State moved this Court to summarily hold 

the Tribe in contempt of the 2002 injunction, [DE 96]. 

ARGUMENT 

I. The State’s Summary Contempt Motion Is Necessarily Improper. 

The State’s chimeric summary contempt motion engrafts a criminal contempt’s purposes 

onto a civil contempt’s procedures, all the while relying on disputed facts.  Such a hybrid 

necessarily fails. 

A. The State Omits Whether It Seeks Civil Or Criminal Contempt In An 
Attempt To Evade The Requirements Of Each. 

Though styling its motion as a request for contempt sanctions, the State never identifies 

whether it seeks a civil or criminal contempt.  This is for good reason.  Civil and criminal 

contempts pursue different aims and require different procedures:  a civil contempt remedies one 

party’s harms due to another’s noncompliance with the Court’s order, while a criminal contempt 

punishes the willful disobedience of the Court’s authority.  As the Supreme Court has explained, 

a civil contempt forces a party to do something he has not yet done, but must do; a criminal 

contempt punishes a party for doing something he was commanded not to do.  Gompers v. 

Buck’s Stove & Range Co., 221 U.S. 418, 443–44 (1911) (“The distinction between refusing to 

do an act commanded . . . and doing an act forbidden . . . is sound in principle, and generally, if 

not universally, affords a test by which to determine the character of the punishment.”).  Yet 

while civil contempts may be resolved summarily—if they rest on no disputed facts—criminal 

contempts entitle the accused to constitutional criminal protections.  United States v. Dixon, 509 

U.S. 688, 696 (1993).  

Thus the State’s dilemma.   It seeks summary contempt—and thus, civil contempt—yet it 

claims no harms from the Tribe’s Naskila facility for a civil contempt to remedy.  And what the 
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State seeks redress from is not failure to perform some act for the State’s benefit, but 

disobedience of the Court’s injunction.  If this violation amounted to anything, this would 

amount to criminal contempt, requiring, among other things, a trial.  But in the end, the State 

admits that it really seeks only to validate the 2002 injunction—and thus, its motion is not one 

for contempt at all. 

1. The State Does Not Seek Civil Contempt; Rather, It Seeks Only To 
Enforce The 2002 Injunction. 

As the Supreme Court has explained, the essence of a civil contempt is that it 

compensates the contemnor’s victim for the contemnor’s wrongful refusal to act.  Int’l Union, 

United Mine Workers of Am. v. Bagwell, 512 U.S. 821, 828–29 (1994).  The State’s proposed 

contempt is none of these:  it does not remedy a loss; it does not benefit the State; it is not 

premised on the Tribe’s wrongful refusal to act.  Whatever it may be, the State’s contempt 

motion is not for civil contempt.  See, e.g., United States v. Bayshore Assocs., 934 F.2d 1391, 

1400 (6th Cir. 1991) (vacating noncompensatory contempt sanction because “[t]he government 

did not introduce any evidence as to its ‘actual losses’ in the contempt hearing” and the 

respondent “was instructed to pay the fine to the court rather than to the government”). 

The State’s proposed contempt is surely not remedial.  For one, there is nothing to 

remedy:  the State cites no losses it has sustained from the Tribe’s gaming at Naskila, nor does it 

attempt to quantify the effects of the Tribe’s purported contempt.  The State may not seek 

compensation through contempt without doing so.  United States v. United Mine Workers of Am., 

330 U.S. 258, 304 (1947) (“Where compensation is intended [by a contempt], a fine is imposed, 

payable to the complainant.  Such fine must of course be based upon evidence of complainant’s 

actual loss.”).  Nor would the State’s proposed contempt remedy benefit the State, as a civil 

contempt typically does.  Mot. at 29.  Indeed, the State frankly calls on this Court not to offset its 
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losses from Naskila, however imagined, but instead to “assess[] a penalty” against the Tribe for 

operating Naskila.  Id.  But penalties are designed to punish—and punishment is the goal of a 

criminal contempt, not a civil one.  Bagwell, 512 U.S. at 827–28.  And as the Fifth Circuit has 

held, such a fine paid to the court, rather than the complaining party, is a criminal contempt 

sanction.  See Crowe v. Smith, 151 F.3d 217, 227 (5th Cir. 1998); see also Bayshore, 934 F.2d at 

1400. 

Of course, sometimes courts employ civil contempt sanctions to prevent, rather than to 

remedy, harm to a party.  In the paradigmatic case, an individual refuses to perform a task the 

Court has ordered, and the Court imprisons the contemnor pending compliance; hence the 

aphorism that a civil contemnor carries the “keys to his prison.”  E.g., Gompers, 221 U.S. at 442.  

These sanctions are civil as well, on the theory that these coercive sanctions compel the 

contemnor into performing an act for the benefit of the contemnor’s victim.  Alberti v. 

Klevenhagen, 46 F.3d 1347, 1359 (5th Cir. 1995).  Yet the State does not ask the Court to order 

the Tribe to perform some act for the State’s direct benefit.  It seeks to prohibit the Tribe from 

continuing an already-begun course of conduct—gaming at Naskila—to ostensibly vindicate a 

public interest.  A penalty designed to enforce such a prohibition is not a coercive civil contempt, 

with a fine that can be abated through compliance after-the-fact—it is a threatened punitive 

criminal contempt with a previously stipulated sanction.  See McCrone v. United States, 307 U.S. 

61, 63 (1939) (“[A] contempt is considered civil when the punishment is wholly remedial, serves 

only the purposes of the complainant, and is not intended as a deterrent to offenses against the 

public.”); see generally Shafer v. Army & Air Force Exch. Serv., 376 F.3d 386, 398 (5th Cir. 

2004). 
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The State’s putative contempt motion elides these distinctions because the State does not 

truly seek contempt.  Instead, the State wishes for this Court to declare the 2002 injunction valid, 

regardless of the NIGC’s determination that IGRA permits the Tribe to conduct gaming activities 

on its lands.  This the State may not obtain without first showing that the injunction remains 

valid, which it cannot.   

2. The State May Not Seek Summary Criminal Contempt. 

And while the State may seek summary civil contempt proceedings on its own, criminal 

contempts are another matter.  A criminal contempt—pursued to punish the willful violation of a 

court’s order—is beyond both the State’s sole prerogative and the use of summary proceedings.   

Fundamentally, the State as a party does not pursue a criminal contempt in federal court; 

generally, the federal government does through a referral by the court.  Young v. U.S. ex rel. 

Vuitton et Fils S.A., 481 U.S. 787, 801–02 (1987).  A decision to pursue criminal contempt 

charges requires an independent prosecutor, and carries the myriad requirements that actual 

independence entails.  See generally Crowe, 151 F.3d at 227–28.  Specific procedural 

requirements attend the filing and prosecution of contempt charges—again, none of which are 

pursued by the State in summary means, and none of which the State truly seeks.  See Fed. R. 

Crim. P. 42. 

Nor could the State pursue summary criminal contempt for the same reason it cannot 

pursue summary criminal charges in other contexts:  the Constitution forbids it.  “Criminal 

contempt is a crime in the ordinary sense, and criminal penalties may not be imposed on 

someone who has not been afforded the protection the Constitution requires of such criminal 

proceedings.”  Bagwell, 512 U.S. at 826.  The Due Process Clause and Sixth Amendment’s 

various procedural guarantees preclude summary conviction without a jury trial.  See generally

Bloom v. Illinois, 391 U.S. 194, 199 (1968) (jury trial right); Gompers, 221 U.S. at 444 (right to 
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proof beyond a reasonable doubt); Cooke v. United States, 267 U.S. 517, 537 (1925) (rights to 

notice of charges, assistance of counsel, and to present a defense). 

The State’s ends/means mismatch arises from its reliance on a contempt motion in order 

to test the significance of the NIGC’s ruling.  The State’s apparent goal is simply a declaratory 

judgment, with which it anticipates that the Tribe will comply.  These problems are of the State’s 

own making, and fatal.  The State’s contempt motion should be denied for these defects alone. 

B. In Any Event, Summary Contempt Proceedings For Acts Outside The 
Court’s Presence Are Improper Where, As Here, The State’s Theories Rely 
On Disputed Facts. 

The State’s request for a summary adjudication of contempt is all the more inappropriate 

because the events allegedly constituting contempt have occurred outside the Court’s presence 

and are subject to dispute between the parties.  See Bagwell, 512 U.S. at 833–34.  The 2002 

injunction issued upon the State’s request for a prior court to enjoin the specific type of gaming 

then-conducted by the Tribe.  See, e.g., State’s Br. in Support of Permanent Injunction at 18, 33–

35 [DE 26] (seeking relief against “currently” operated gaming).  That gaming did not include 

bingo.  See, e.g., Pretrial Order at 3 [DE 18]. 

The State attempts to muddy whether the Tribe now offers bingo or “reeled slot 

machines” like those at issue in the prior litigation, but the State has not dispelled the existence 

of disputed facts on that issue.  For example, the State’s putative “expert” report is a narrative 

recitation of Captain Daniel Guajardo’s visit to Naskila in June 2016.  See State’s MSJ Ex. D. 

[DE 96-5].  After pages of recounting his experience with various player terminals at Naskila, 

and even confirming that the game conducted through the terminals depends on draws, cards, 

and patterns, see, e.g., id. ¶¶ 1.14-.15, Captain Guajardo ends his narrative in a single conclusory 

paragraph that Naskila is a “casino” using “gaming machines commonly know [sic] as slot 

machines” id. ¶ 1.43.  The Tribe specifically has controverted this characterization of its bingo 
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games.  See Tribe’s MSJ App. at 137–138, 150–158, 165–179.  [DE 99-2].  The affidavit Captain 

Guajardo submitted with the Contempt Motion [DE 74-3], moreover, does not even say that the 

gaming is illegal under Texas law, instead hedging that he saw “what appeared” to be “gambling 

devices” and that electronic bingo “could” violate Texas law.  Guajardo Aff. ¶ 6. 

The State’s own arguments suggest that it does not believe that the bingo at Naskila is the 

same as the gaming the Tribe stipulated was illegal in the earlier litigation.  Indeed, the State 

does not even argue in the Contempt Motion [DE 74] that the gaming at Naskila is anything 

other than bingo, addressing instead whether the bingo is an “aid” or “facsimile” under IGRA.  

The State continues to refer to the gaming at Naskila as “electronic bingo” throughout its Motion 

for Summary Judgment (see, e.g. at 10).   

That the gaming targeted by the 2002 injunction is not the bingo now offered by the Tribe 

is further demonstrated by the statute and regulations the State relies upon to show contempt.  

Neither the Bingo Enabling Act nor Texas Lottery Commission bingo regulations were at issue 

in the prior litigation.  The injunction order does not mention the Bingo Enabling Act, and the 

Lottery Commission regulations cited by the State did not even exist when the injunction issued.  

See Tribe’s Resp. to Contempt Motion at 5–7 [DE 103].  The Court should not find the Tribe in 

contempt of the 2002 injunction—at least not without a trial—when the State’s arguments 

affirmatively show that the Tribe is conducting an entirely different type of gaming subject to an 

entirely different set of Texas laws. 

II. The State May Not Enforce The 2002 Injunction In Any Event. 

Even disregarding the various defects in the State’s motion for summary judgment of 

contempt, its attempts to enforce the injunction presuppose the injunction’s validity—which, in 

turn, presupposes the injunction’s underlying legal support.  That support is gone.  The NIGC’s 
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ruling reasonably interprets IGRA, supersedes Ysleta I, deserves this Court’s deference, and 

deprives the injunction of prospective force. 

A. A Court May Not Prospectively Enforce An Injunction Once The Underlying 
Law On Which It Was Based Has Changed. 

The State’s attempts to apply the injunction prospectively depend on the injunction’s 

continuing legal basis.  This Court may dissolve an injunction in the light of a significant change 

in the law, but must dissolve it for a controlling change.  See Cooper v. Tex. Alcoholic Beverage 

Comm’n, 820 F.3d 730, 741 (5th Cir. 2016) (may); ePlus, 789 F.3d at 1354 (must).  For 

example, a court must dissolve an injunction if an intervening act of Congress changes the legal 

rights that the injunction enforces.  Pennsylvania v. Wheeling & Belmont Bridge Co., 59 U.S. (18 

How.) 421 (1855).  An agency interpretation of a statute that agency enforces operates similarly, 

permitting or requiring, as appropriate, an injunction’s dissolution.  City of Duluth v. Fond du 

Lac Band of Lake Superior Chippewa, 702 F.3d 1147, 1153 (8th Cir. 2013). 

Here, the injunction depends on an interpretation of IGRA’s scope given the Restoration 

Act.  Ysleta I supplied one possible interpretation that is not compelled by any statutory text:  

that IGRA has no application at all to the Tribe.  The NIGC, the agency entitled to administer 

IGRA, has since interpreted IGRA differently, concluding that the Tribe falls within the NIGC’s 

jurisdiction—and thus, within IGRA’s regulatory framework.  The State’s attempt to enforce the 

injunction then depends entirely on which controls:  the NIGC’s interpretation or Ysleta I.2

2 The State continues to characterize the Tribe’s position as one for “implied repeal” of the 
Restoration Act.  See, e.g., State’s MSJ at 13–14.  The Tribe has explained before that it does not 
make this argument.  See, e.g., Tribe’s Reply In Support of Relief Motion at 7–8 [DE 80].  It 
instead contends that new developments in the law—Brand X, City of Arlington, and the NIGC’s 
adjudication of the Tribe’s Class II Ordinance—require this Court to give controlling effect to 
the NIGC’s adjudication rather than Ysleta I, which fundamentally undermines the legal basis for 
the 2002 injunction.  
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B. The NIGC’s Reasonable Interpretation Of IGRA Is A Change In Controlling 
Law. 

The Supreme Court has squarely supplied the answer.  An agency is entitled to Chevron

deference regarding the scope of its own jurisdiction, and that interpretation, if reasonable, 

prevails over prior judicial precedent.  The NIGC’s interpretation is not only reasonable—it is 

correct.  The injunction therefore cannot be enforced prospectively; it must be dissolved. 

1. The NIGC’s Letter Is An Agency Interpretation Of Its Own 
Jurisdiction, And Is Thus Entitled To Chevron Deference. 

The State primarily objects (at 14–15) that the NIGC’s conclusions fall somewhere 

outside Chevron’s scope:  either because they are made through a letter ruling (at 14), because 

they are not made through a formal rulemaking (at 15), or because they are not supported by 

amicus briefing, in this court or otherwise, from the United States (at 15).  But none of this 

matters.  The NIGC’s ruling is a legally operative final determination that IGRA applies to the 

Tribe, and one that the NIGC is permitted to make through adjudication, rather than through a 

rulemaking.  That is sufficient to entitle it to Chevron deference. 

Congress created the NIGC to federally regulate gaming on Indian lands.3  25 U.S.C. 

§ 2702(3).  Where IGRA applies, the Act establishes a comprehensive regime for authorizing, 

monitoring, and regulating gaming on Indian lands, and IGRA empowers the NIGC and its 

Chairman to impose fines, promulgate regulations, and close gaming facilities to enforce IGRA.  

Id. §§ 2706(b)(10) (regulations), 2713(a)(1) (fines), 2713(b)(1) (closures).  Before a tribe may 

commence gaming operations, however, the NIGC’s Chairman must first make a variety of legal 

3 In passing IGRA, Congress intended to “‘expressly preempt the field in the governance of 
gaming activities on Indian lands.’”  See Gaming Corp. of Am. v. Dorsey & Whitney, 88 F.3d 
536, 548–49 (8th Cir. 1996) (quoting S. Rep No 446, 100th Cong., 2nd Sess. 6 (1988)).  
“Consequently, Federal Courts should not balance competing Federal, State, and tribal interests 
to determine the extent to which various gaming activities are allowed.”  See S. Rep. No. 446. 
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determinations under IGRA, including, as relevant here, that IGRA applies in the first place.  Id. 

§§ 2710(b)(1)(B), 2710(b)(2)–(4). 

This threshold question is quintessentially one of regulatory jurisdiction.  If the Chairman 

determines that IGRA applies, he must make further determinations under IGRA in evaluating 

whether to approve a tribal gaming ordinance.  If he concludes that it does not, he must not.  And 

the Supreme Court has unequivocally held that an agency interpretation of a statute to determine 

its own jurisdiction is entitled to Chevron deference, just like every other agency interpretation 

of a statute that it administers:  “the question in every case is, simply, whether the statutory text 

forecloses the agency’s assertion of authority, or not.”  City of Arlington v. F.C.C., 133 S. Ct. 

1863, 1871 (2013). 

Thus the State’s implication (at 14) that the NIGC’s letter ruling is merely a piece of 

correspondence misapprehends its basic function.  Pursuant to IGRA, the Tribe submitted its 

gaming ordinance to the NIGC for approval under certain statutory criteria.  See 25 U.S.C. 

§ 2710(b)(1)(B).  In the course of making this official, legally operative determination—as 

IGRA requires such approval before a tribe may commence gaming—the NIGC determined that 

IGRA applied to the Tribe.  Put another way, the NIGC determined that the Tribe was subject to 

its regulatory jurisdiction.  The NIGC proceeded to exercise that jurisdiction by approving the 

Tribe’s gaming ordinance, and the NIGC continues to exercise its regulatory jurisdiction over 

Naskila.  See City of Arlington, 133 S. Ct. at 1871. This approval was a final agency action 

subject to judicial review under the Administrative Procedure Act.  25 U.S.C. § 2714.  It is 

entitled to Chevron deference on the same terms as any other final, binding agency action.4

4 The State’s insistence on dismissing the NIGC’s ruling as a mere letter ignores that many 
important, final agency actions are similarly transmitted through letters.  See Barnhart, 535 U.S. 
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The State claims (at 15) that the NIGC’s determination is somehow undeserving of 

deference because it was never adopted by the Department of the Interior through a formal 

regulation.  This is incorrect.  First, Congress entitled the NIGC and not the Department of the 

Interior to administer IGRA, and thus a determination of whether IGRA applies, the Restoration 

Act notwithstanding, must be made by the NIGC, not the Department.  It was.  Second, the 

State’s argument ignores a bedrock rule of administrative law as old as the administrative state:  

agencies are entitled to exercise their authority either through rulemakings or adjudications.  See 

Mead Corp., 533 U.S. at 229–31.  Both are entitled to Chevron deference.  Id.  That the NIGC 

did so through adjudication rather than a rulemaking merely reflects Congress’s considered 

judgment as to how the NIGC should administer—and resolve ambiguities in—the statute.  See 

25 U.S.C. §§ 2710, 2714; Texas v. United States, 497 F.3d 491, 504 (5th Cir. 2007) (“Chevron’s 

delegation inquiry gauges congressional intent that is independent from subsequent 

administrative or judicial constructions of a statute.” (citing Brand X, 545 U.S. at 982)). 

Lastly, the State argues (at 15–16) that the NIGC’s judgment as to its regulatory 

jurisdiction was something less than binding by virtue of the United States failing to participate 

as amicus in this Court or otherwise.  To this the Tribe can only shrug.  Sophisticated litigants 

are often approached by many parties for amicus support, and they often decline for reasons 

unrelated to the merits of a case.  In any event, IGRA contemplates that the NIGC’s—and not the 

Department of the Interior’s or Solicitor General’s amicus support—consummates a tribal 

gaming ordinance’s review.  The Tribe sought and obtained that review.  That is all Chevron 

requires. 

at 222 (“‘[T]he want of’ notice and comment ‘does not decide the case.’” (alteration in original) 
(citation omitted)).  Just so here.  See 25 U.S.C. §§ 2710, 2714. 
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2. The NIGC’s Interpretation Of IGRA Is Reasonable, And Thus It 
Controls—Ysleta I Notwithstanding. 

As Chevron applies, this Court must engage in a familiar analysis:  first, determining 

whether the NIGC’s interpretation is reasonable, and second, whether this interpretation controls 

despite Ysleta I.  See Contender Farms, LLP v. USDA, 779 F.3d 258, 267 (5th Cir. 2015).  

IGRA’s text and history show that the NIGC’s interpretation is not only reasonable, but correct, 

and the Supreme Court’s holding in Brand X requires deference to the NIGC’s reasonable 

interpretation, not Ysleta I. 

IGRA’s general rule plainly includes the Tribe.5  IGRA provides that an “Indian tribe” 

may operate Class II gaming on “Indian lands within such tribe’s jurisdiction” if four conditions 

are met.  First, the State must allow bingo gaming for some individual in that State; second, the 

gaming must not be “otherwise specifically prohibited on Indian lands by Federal law;” third, the 

Tribe must adopt an ordinance allowing for such gaming; finally, the Chairman must approve 

that ordinance.  25 U.S.C. §§ 2710(b)(1)–(2), (b)(4).  No one disputes that the Tribe is an “Indian 

tribe” within the meaning of IGRA, or that Naskila is located on lands within the Tribe’s 

jurisdiction.  Further, the State permits bingo under some circumstances; the Tribe has adopted a 

gaming ordinance permitting the gaming at Naskila; and the Chairman has approved that 

ordinance.  The only plausible textual basis for excluding the Tribe from IGRA’s clear terms lay 

in the contention that the Restoration Act “otherwise specifically prohibit[s]” the gaming “on 

Indian lands by Federal law.”  

5 IGRA’s legislative history states: “There are five states (Arkansas, Hawaii, Indiana, 
Mississippi, and Utah) that criminally prohibit any type of gaming, including bingo.  [IGRA] 
bars any tribe within those States, as a matter of Federal law, from operating bingo or any other 
type of gaming.  In the other 45 States [including Texas], some forms of bingo are permitted and 
tribes with Indian lands in those States are free to operate bingo on Indian lands, subject to the 
regulatory scheme set forth in [IGRA].”  S. Rep. No. 446, 100th Cong., 2d Sess., at 11–12 
(emphasis added).   
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The NIGC determined that the Restoration Act was not such a prohibition, and that IGRA 

therefore applied to the Tribe.  This determination is eminently reasonable, as the Restoration 

Act is no part of a “specific prohibition on Indian lands by Federal law.”  It is not specific:  it 

does not refer to Class II bingo or IGRA in any way, but only to “all gaming activities.”  It is not 

a specific prohibition:  one cannot discern what, if anything, is prohibited without reference to 

Texas state law.  It is not a “prohibit[ion] on Indian lands,” as that phrase implies a prohibition 

on all Indian lands, rather than on any Indian lands.  Nor is it plainly under “Federal law,” as the 

Restoration Act depends expressly on Texas state law.  Put differently, the Restoration Act is a 

contingent, general regulation of all gaming on some Indian lands under state law referenced in a 

Federal law.  That is not a “specific[] prohibit[ion]” of “such gaming” “on Indian lands by 

Federal law.”  At a minimum, the NIGC could have reasonably determined as much. 

The NIGC’s interpretation also harmonizes both IGRA and the Restoration Act—another 

indication that its interpretation is correct.  Under the NIGC’s interpretation, the Tribe may 

conduct Class II gaming on its lands so long as it complies with IGRA’s and the NIGC’s 

requirements; if it fails to comply with IGRA, or if it organizes gaming elsewhere, it remains 

subject to Texas state law again under the Restoration Act.  Cf. Michigan v. Bay Mills Indian 

Cmty., 134 S. Ct. 2024, 2032–35 (2014).  Similarly, the State may seek an injunction against the 

Tribe prohibiting Class III gaming if the Tribe fails to first obtain an appropriate compact under 

IGRA.  25 U.S.C. § 737(c).  But the State’s opposite interpretation dismisses IGRA altogether:  

that interpretation inserts a restriction on two specific tribes found nowhere in IGRA’s text.6  The 

NIGC’s interpretation avoids these problems, and is thus due judicial deference under Chevron.  

6 By contrast, several other Congressional enactments suggest precisely what amounts to a 
specific prohibition for IGRA’s purposes.  For example, the Catawba Indian Tribe of South 
Carolina Land Claims Settlement Act of 1993 declares, under a heading entitled 
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Nor, contrary to the State’s arguments (at 13–14) is Ysleta I or its progeny any obstacle to 

this Court’s deference under Chevron.  That was the very point of Brand X.  Chevron relies on a 

theory that Congress delegates policymaking authority to administrative agencies through gaps 

in statutory texts, and agencies may exercise that authority by choosing among reasonable 

interpretations of the statutes they administer.  City of Arlington, 133 S. Ct. at 1868.  And the 

power to make policy includes the power to change policy—to “consider varying interpretations 

and the wisdom of its policy on a continuing basis,” including by re-interpreting provisions in the 

statute the agency administers.  Brand X, 545 U.S. at 981.  A court’s interpretation of a statute 

therefore precludes an agency construction only where that decision “holds that its construction 

follows from the unambiguous terms of the statute,” for the unambiguous terms of a statute 

confer no deference under Chevron.  Brand X, 545 U.S. at 982. 

But Ysleta I neither is nor purports to be about IGRA’s unambiguous text.  The Ysleta I

court described the history surrounding the Restoration Act and IGRA, citing an important 

Supreme Court decision and the legislative imperative underlying IGRA.  Ysleta, 36 F.3d at 

1329–31.  Indeed, it relied on this history in great detail, id. at 1333, as well as the “fundamental 

concepts” of the Restoration Act and IGRA, id. at 1335.  IGRA’s statutory text amounted to a 

mere footnote in the Ysleta court’s exploration of Congress’s purposes.  See id. at 1335 n.21.  

Although this approach makes Ysleta I no less precedent in any other context, a decision by the 

“INAPPLICABILITY OF INDIAN GAMING REGULATORY ACT,” that the “Indian Gaming 
Regulatory Act (25 U.S.C. 2701 et seq.) shall not apply to the [Catawba] Tribe.”  Pub. L. No. 
103-116, § 14, 107 Stat. 1118, 1136 (1993).  Likewise, the Native American Technical 
Corrections Act of 2004 states that a certain parcel of land was held in trust for the Barona Band 
of Mission Indians of California “shall neither be considered to have been taken into trust for 
gaming, nor be used for gaming (as that term is used in the Indian Gaming Regulatory Act (25 
U.S.C. 2701 et seq.)).”  Pub. L. No. 108-204, § 121(c), 118 Stat. 542, 545 (2004).   

These are, indeed, specific prohibitions under federal law.  A provision obliquely referencing 
Texas state law is not. 
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Fifth Circuit predicated on legislative history and the statute’s “concepts” (per Ysleta I) is not a 

“holding that its construction follows from the unambiguous” text of IGRA (per Brand X).  And 

under “traditional canons of interpretation,” legislative history is “irrelevant to an unambiguous 

statute.”  United Air Lines, Inc. v. McMann, 434 U.S. 192, 199 (1977).  Ysleta I therefore does 

not foreclose the NIGC’s conflicting interpretation, and Brand X requires this Court to follow the 

NIGC, not Ysleta I. 

This interpretation is a controlling change of law; indeed, it effectively abrogates the 

controlling precedent that IGRA does not apply to the Tribe with an administrative 

determination, entitled to deference, that IGRA does.  It is difficult to imagine a more direct 

change.  Thus the injunction as presently constituted must be dissolved, as the Tribe may engage 

in Class II gaming on its lands. 

C. The Tribe’s Gaming Activities Are Permitted Under IGRA As A Matter Of 
Law. 

The State closes by arguing (at 21–28) that the Tribe cannot conduct bingo at Naskila 

even if IGRA applies.  The State raised most of these objections in its Contempt Motion, and the 

Tribe already has addressed them and explained how its electronic bingo operations satisfy every 

statutory element of “bingo” under IGRA and are indisputably “aids” to the game of bingo under 

NIGC regulations.  See generally Tribe’s MSJ [DE 99].  For those reasons, the bingo offered by 

the Tribe is a Class II game exempt from State regulation as a matter of law. 

The State’s Motion adds nothing material to the arguments it previously raised.  If the 

Court concludes that IGRA controls, the metes and bounds of Texas bingo laws and regulations 

are irrelevant to whether the bingo offered on the Tribe’s reservation constitutes Class II gaming 

under IGRA.  See United States v. Sisseton-Wahpeton Sioux Tribe, 897 F.2d 358, 364 (8th Cir. 

1990).  The State’s closing analogy to Alabama law (at 27–28) simply reurges the Court to give 
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controlling effect to Texas’s “substantive law” even though doing so would “conflict[] with 

congressional intent.”  See id.

The State advances its cause no further by its extended dwelling (at 23–26) on 

communal, competitive, and other purportedly crucial facets of bingo that the Tribe’s gaming 

supposedly lacks.  These “efforts to capture more completely the Platonic ‘essence’ of traditional 

bingo are not helpful” to whether the gaming at Naskila is “bingo” under IGRA.  United States v. 

103 Electronic Gambling Devices, 223 F.3d 1091, 1096 (9th Cir. 2000).  As the Ninth Circuit 

has explained, “[w]hatever a nostalgic inquiry into the vital characteristics of the game as it was 

played in our childhoods or home towns might discover, IGRA’s three explicit criteria . . . 

constitute the sole legal requirements for a game to count as class II bingo.”  Id.; see also id. at 

1097–1103 (rejecting arguments similar to those raised by State here).  The gaming at Naskila is 

“bingo” under the only criteria that matter, and the State cannot show otherwise. 

CONCLUSION 

The State’s motion should be denied. 
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