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I. PRELIMINARY STATEMENT 

Nearly fifteen years ago, the State and Tribe litigated whether the Tribe could operate 

what the State characterized as a “Las Vegas-style casino” that offered “blackjack, poker, and 

various slot machines,” but not bingo.  Pretrial Order at 3 [DE 18].  Relying on the Fifth 

Circuit’s opinion in Ysleta I and its progeny, another court in this District enjoined the gaming 

activities then being conducted on the Tribe’s reservation.  The injunction reads, in full: “[T]he 

Alabama-Coushatta Tribe, its Tribal Council and all persons acting by, through or under the 

Tribe and its Tribal Council are ORDERED to cease and desist operating, conducting, engaging 

in, or allowing others to operate, conduct, or engage in gaming and gambling activities on the 

Tribe’s Reservation which violate State law.”  Alabama-Coushatta Tribes of Texas v. Texas, 208 

F. Supp. 2d 670, 681 (E.D. Tex. 2002) (the “Injunction Order”).  The State now contends that the 

Tribe and certain members of its Tribal Council—none of whom was a named party to the prior 

litigation—should be held in contempt for operating a different type of gaming under an entirely 

different factual context.  See Am. Contempt Motion  at 7–8 (“Contempt Motion”) [DE 74]. 

The State overreaches on several levels.  The Contempt Motion fails as a matter of law 

because the State is attempting to secure indirectly what it is prohibited from doing directly.  As 

another court considering a similar issue recently held, the limited waiver of the Tribe’s 

sovereign immunity in the Restoration Act extends only to the State’s ability to request 

injunctions against specific instances of gaming that the State believes violate Texas law.  The 

Restoration Act prohibits the State from exercising continuing “regulatory jurisdiction” over 

gaming on the Tribe’s reservation merely by procuring a single injunction and then repeatedly 

seeking contempt remedies.  The Court need go no further to deny the Contempt Motion. 

Regardless, the State has not shown—let alone by clear and convincing evidence—that a 

contempt remedy is appropriate here.  The Injunction Order specifically noted that a future 
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“change in the law” could “allow the Tribe to conduct gambling activities on its Reservation.”  

See 208 F. Supp. 2d at 681.  For the reasons explained in the Tribe’s Relief Motion and Reply In 

Support [DE 76 & 80], as well as the Tribe’s contemporaneously filed Response to the State’s 

Motion for Summary Judgment [DE 104], the law supporting the injunction has changed: the 

Supreme Court’s holdings in Brand X and City of Arlington empower an administrative agency 

to abrogate judicial precedent when Congress has entrusted it to administer a statute, and the 

agency interprets ambiguities in the statute differently than the courts.  The NIGC reasonably 

held in a formal adjudication that IGRA governs gaming on the Tribe’s reservation and that the 

Tribe may conduct Class II gaming without State oversight.  That ruling has the force of law, and 

it controls here under binding Supreme Court precedent.  The State has made no colorable 

argument to the contrary in its response to the Relief Motion [DE 77], and the Contempt Motion 

does not explain how the Tribe acted contemptibly in following the NIGC ruling. 

Even if Brand X and the NIGC’s ruling do not dispose of the State’s Contempt Motion, 

the motion is still without merit.  As the State represented fifteen years ago, the Injunction was 

meant to address only the gaming then-conducted on the Tribe’s reservation.  The State cannot 

hold the Tribe in contempt absent a showing—by clear and convincing evidence—that the Tribe 

currently is offering the same type of gaming at Naskila.  The Injunction, moreover, should not 

support contempt remedies here because it does not provide fair notice of the specific conduct 

that it prohibits.  The injunction simply orders the Tribe to follow Texas law, and such “obey the 

law” injunctions do not satisfy Rule 65.  The Court should deny the Contempt Motion. 

II. THE STATE CANNOT USE THE INJUNCTION TO REGULATE THE TRIBE.  

The Injunction orders the Tribe to not “violate State law.”  208 F. Supp. 2d at 681.  As 

discussed below, this “obey the law” directive lacks sufficient detail to give adequate notice of 

the conduct prohibited by the Injunction, which is itself a sufficient reason to deny the Contempt 
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Motion.  As the court presiding over a similar case involving the Ysleta del Sur Pueblo Tribe and 

its virtually identical restoration act recently reasoned, the State’s ongoing attempts to enforce 

the Injunction’s broad terms through contempt proceedings creates special problems in the 

context of the Restoration Act.  See Texas v. Ysleta del Sur Pueblo, No. 99-CV-320, 2016 WL 

3039991, at *19–21 (W.D. Tex. filed May 27, 2016). 

Courts have long warned against using contempt remedies to short-circuit constitutional 

and statutory procedures and protections.  See, e.g., SEC v. Sky Way Global, LLC, 710 F. Supp. 

2d 1274, 1280–82 (M.D. Fla. 2010).  That is precisely what the State proposes to do here.  

Unless abrogated by a specific and unequivocal act of Congress, the Tribe retains sovereign 

immunity against suit.  See, e.g., Michigan v. Bay Mills Indian Cmty., 134 S. Ct. 2024, 2030–32 

(2014).  The Restoration Act contains such a waiver of immunity that permits the State to sue 

“exclusively” in federal court “to enjoin violations” of the Act, that is “gaming activities which 

are prohibited by the laws of the State of Texas.”  25 U.S.C. § 737(a), (c), P.L. 100-89, 101 Stat. 

672. 

This waiver does not give the State carte blanche to regulate tribal gaming.  The 

Restoration Act expressly prohibits the State from exercising “civil or criminal regulatory 

jurisdiction” over the Tribe.  Id. § 737(b).  As the Ysleta court observed, the Restoration Act 

“never contemplated” that the State could use its limited injunctive remedy to transform the 

federal courts into “a quasi-regulatory body overseeing and monitoring the minutiae of [a tribe’s] 

gaming-related conduct.”  See Ysleta, 2016 WL 3039991, at *19.  Such a scheme would make 

federal courts the NIGC.  Id. at *20. 

For that reason, the Ysleta court refused to perform the role the State asks the Court to 

assume here.  Instead of reviewing whether each new effort at tribal gaming was a contemptible 
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act under a longstanding injunction, the court held that the proper procedure for enforcing the 

Restoration Act consists of separate proceedings to “pass upon the legality” of gaming that was 

not at issue “at the time” the injunction issued.  See id. at *20–21 & n.8.  Under this approach, an 

existing injunction permits review only of whether the gaming activities subject to the injunction 

have persisted.  See id.

Because neither bingo nor the Bingo Enabling Act were at issue in the proceedings 

underlying the Injunction, the State may not use the Injunction as “a mechanism” to “determin[e] 

the[] legality” of the Tribe’s current operations.  See id. at *20.  To conclude otherwise would 

afford the State “the simple expedient of filing a motion to enforce the injunction, thereby 

circumventing important procedural, jurisdictional, and constitutional requirements” embodied in 

the Restoration Act.  See Sky Way Global, 710 F. Supp. 2d at 1286.  For example, the State could 

obtain preliminary injunctive relief against the Tribe’s bingo operations in a new proceeding 

only after establishing a likelihood of success on the merits, the existence of irreparable harm, 

and other traditional injunction factors as applied to the present factual and legal context.  Not 

only does the State attempt to avoid this burden here, it affirmatively seeks to tax the Tribe with 

paying the costs of the State’s tactical decision to reopen this case, despite nothing in the 

Restoration Act suggesting that the Tribe’s waiver of sovereign immunity extends to paying the 

State’s litigation expenses incurred in bringing an injunction action in the first instance.  The 

Tribe therefore respectfully requests that the Court deny the Contempt Motion and order the 

State to proceed in a separate action if it wants to enjoin the Tribe’s bingo operations.1 Cf. BNSF 

1 To be clear, the State could not prevail in a separate action if the Court agrees with the Tribe’s 
Relief Motion.  If IGRA governs gaming on the Tribe’s reservation, the State has no likelihood 
of prevailing on any claim that the Tribe’s bingo operations should be enjoined for violating 
Texas law because the “sole legal requirements for a game to count as class II bingo” are found 
exclusively in IGRA.  See United States v. 103 Electronic Gambling Devices, 223 F.3d 1091, 
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Ry. Co. v. United Transp. Union, 462 F. Supp. 2d 746, 764 (S.D. Tex. 2006) (explaining that a 

“determin[ation] that a notice injunction was proper in the specific factual scenario presented in 

[a prior Fifth Circuit case],” was not a “hold[ing] that advance notice [was] required in all 

cases”). 

III. THE INJUNCTION AROSE OUT OF A DIFFERENT CONTEXT. 

The record in this case conclusively reflects that the State hopes to use the Injunction to 

“pass upon the legality” of a type of gaming that was not at issue in 2002 and that involves a 

separate statutory and regulatory framework not contemplated in the prior proceeding.  The 

Injunction Order begins by stating that it addresses the State’s request for a permanent injunction 

against “the operation of the Alabama-Coushatta Entertainment Center, a Las Vegas style 

casino.”  208 F. Supp. 2d at 672.  The State variously identified this gaming as slot machines, 

card games, blackjack, poker, keno, and other non-bingo games.  See, e.g., Pretrial Order at 3; 

State’s Br. in Support of Perm. Inj. at 20 [DE 26].  The Tribe also stipulated that this Class III 

gaming violated Texas law.  See Pretrial Order Ex. A at 3–6.  The prior court accordingly viewed 

the relevant factual backdrop for the Injunction through the lens of Class III gaming, as did the 

Fifth Circuit in Ysleta I.  Ysleta del Sur Pueblo v. Texas, 36 F.3d 1325, 1333–35 (5th Cir. 1994) 

(identifying the “proposed gaming activities” as “baccarat, blackjack, craps, roulette, and slot 

machines” and analogizing the Restoration Act to the tribe-state compacts in IGRA).   

The State had the same view.  It limited its request for injunctive relief only to the 

gaming that was “currently conducted by the Tribe.”  See, e.g., State’s Br. in Support of 

Permanent Injunction at 18.  It reiterated this point throughout the proceedings.  See, e.g., id. at 

1096 (9th Cir. 2000).  Those requirements do not include the various non-statutory factors and 
arguments relied on by the State here.  See United States v. 162 MegaMania Gambling Devices, 
231 F.3d 713, 719–25 (10th Cir. 2000); see also 103 Electronic Gambling Devices, 223 F.3d at 
1097–1103. 
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33 (“The State of Texas will be irreparably injured if the Court does not issue an injunction 

because the Tribe is currently violating both federal and state law.” (emphasis added)); id. at 34 

(“[T]he Tribe is currently operating an illegal Las Vegas-style casino within the State of 

Texas . . . .” (emphasis added)); id. at 35 (“The plain language of the Restoration Act prohibits 

the current gambling operations of the Tribe . . . .” (emphasis added)).   

A contempt finding thus would impermissibly expand the Injunction to gaming and 

purported violations of law that were not at issue in the prior proceeding.  Central to the State’s 

requests for contempt, for example, are alleged violations of Texas Lottery Commission 

regulations that did not even exist in 2002.  See State’s Mot. for Summ. J. (“State’s MSJ”) at ii, 

8–9, 16–17 [DE 96].  Each of these sections of the Texas Administrative Code were adopted in 

either 2005 or 2012.  See 16 Tex. Admin. Code § 402.200 (adopted Mar. 21, 2005); § 402.321 

(adopted July 1, 2012); § 402.323 (same); § 402.324 (same).  The State similarly faults the Tribe 

for conducting bingo in a manner ostensibly at odds with legislative and voter intent that was not 

discerned until a 2007 Texas Attorney General Opinion.2 See State’s MSJ at 8 (citing No. GA-

054, 2007 WL 1189841 (Apr. 19, 2007)).  None of these regulations or public policy 

considerations could have animated the Injunction, and although the State also seeks contempt 

based on provisions of the Bingo Enabling Act, see State’s MSJ at 17–19, the Injunction Order 

does not mention that statute either.  See 208 F. Supp. 2d at 678–80 (finding that the gaming 

2 And that opinion is of questionable persuasiveness.  Among other things, it concludes that the 
Texas Legislature’s “deletion of the word ‘card’ from the definition of ‘bingo’” in the Bingo 
Enabling Act did not evince an intent to allow bingo to “be played on an electronic machine or 
device.”  See 2007 WL 1189841, at *4.  But just paragraphs earlier the same opinion letter 
extensively quotes a Texas Lottery Commission regulation defining a permitted “card minding 
device” as a “‘mechanical, electronic, electromechanical or computerized device, and including 
related hardware and software, that is interfaced with or connected to equipment used to conduct 
a game of bingo and which allows a player to store, display, and mark a bingo card.’”  Id. at *2 
(quoting 16 Tex. Admin. Code § 402.100(5) (2006) (emphasis added)). 
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then-conducted by the Tribe implicated “Texas Penal Code §§ 47.02(a)(1) & (3), 47.03(a)(1), 

(3), & (5), 47.04(a), and 47.06(a) & (c),” as well as “sections 125.001(a)(1) and 125.041(1) of 

the Texas Civil Practice and Remedies Code.”).   

That the State focuses on the Bingo Enabling Act and Texas bingo regulations belies that 

the current dispute between the State and Tribe concerns aspects of Texas law and a factual 

context independent of the statutes of general application that gave rise to the Injunction.  The 

State cannot stretch the existing Injunction to cover such dissimilar circumstances.  See, e.g., 

NLRB v. Express Pub. Co., 312 U.S. 426, 435–36 (1941) (“[T]he mere fact that a court has found 

that a defendant has committed an act in violation of a statute does not justify an injunction 

broadly to obey the statute and thus subject the defendant to contempt proceedings if he shall at 

any time in the future commit some new violation unlike and unrelated to that with which he was 

originally charged.”); Russell C. House Transfer & Storage Co. v. United States, 189 F.2d 349, 

(5th Cir. 1951) (“[T]he injunction, though in broad general terms, must be construed to be 

limited to the particular type of violation which brought it into being.”). 

IV. THE INJUNCTION CANNOT PROVIDE FAIR NOTICE BECAUSE IT SIMPLY 
ORDERS THE TRIBE TO OBEY THE LAW. 

The Tribe should not be found in contempt for an additional reason: the Injunction is an 

“obey the law” prohibition that does not give the Tribe adequate notice of the conduct it 

circumscribes.  Rule 65(d)(1) requires “[e]very order granting an injunction” to “state its terms 

specifically” and to “describe in reasonable detail—and not by referring to the complaint or other 

document—the act or acts restrained or required.”  The Fifth Circuit strictly construes and 

applies these principles.  Seattle-First Nat’l Bank v. Manges, 900 F.2d 795, 800 (5th Cir. 1990).  

And they are “no mere technical requirements”; they were “designed to prevent uncertainty and 

confusion on the part of those faced with injunctive orders, and to avoid the possible founding of 
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a contempt citation on a decree too vague to be understood.”  Schmidt v. Lessard, 414 U.S. 473, 

476 (1974).  Accordingly, “orders simply requiring defendants to ‘obey the law’ uniformly are 

found to violate the specificity requirement” of Rule 65(d).  11A Wright, Miller & Kane, Federal 

Practice & Procedure § 2955 at 361 (2013) (emphasis added); Meyer v. Brown & Root Constr. 

Co., 661 F.2d 369, 373 (5th Cir. 1981) (“A general injunction which in essence orders a 

defendant to obey the law is not permitted.”); see generally Sky Way Global, 710 F. Supp. 2d at

1277–86. 

The operative language of the Injunction requires the Tribe to “cease and desist 

operating, conducting, engaging in, or allowing others to operate, conduct, or engage in gaming 

and gambling activities on the Tribe’s Reservation which violate State law.”  208 F. Supp. 2d at 

681.  This language is indistinguishable from “a general injunction against all possible breaches 

of the law” that the Supreme Court, Fifth Circuit, and other courts have found impermissibly 

vague.  See Swift & Co. v. United States, 196 U.S. 375, (1905).  In Payne v. Tavenol 

Laboratories, Inc., for example, the Fifth Circuit vacated an injunction that prohibited a 

defendant from “[d]iscriminating on the basis of color, race, or sex in employment practices or 

conditions of employment” at a specific facility, holding that the injunction did little more than 

repeat Title VII’s general prohibitions against employment discrimination.  See 565 F.2d 895, 

897–98 (5th Cir. 1976).  Closer to the facts here, a New York federal court has declined to adopt 

a proposed injunction that, in an effort to prevent gaming activities, would have required a tribe 

to refrain from engaging in “any activity on the [tribe’s] land that violates Town zoning laws.”  

See New York v. Shinnecock Indian Nation, 560 F. Supp. 2d 186, 188 (E.D.N.Y. 2008), vacated 

for lack of jurisdiction, 686 F.3d 133 (2d. Cir. 2012).   
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In line with these “obey the law” injunctions, the Injunction merely orders the Tribe to 

avoid conduct that “violate[s]” Texas law.  Cf. Hughey v. JMS Dev. Corp., 78 F.3d 1523 (11th 

Cir. 1996) (striking down injunction that forbid the “discharge of stormwater . . . if such 

discharge would be in violation of the Clean Water Act”).  This is not the kind of “clear and 

unambiguous order . . . that ‘leaves no uncertainty in the minds of those to whom [it] is 

addressed,’” and “‘[t]he longstanding, salutary rule in contempt cases is that ambiguities and 

omissions in orders redound to the benefit of the person charged with contempt.’” Gucci 

America, Inc. v. Weixing Li, 768 F.3d 122, 142–43 (2d Cir. 2014) (citations omitted).  These 

rules are “essential” in any case, but they are “absolutely vital” where, as here, the injunction has 

been used to “nullify” the acts of a sovereign.  Gunn v. Univ. Comm. to End War in Viet Nam, 

399 U.S. 383, 389 (1970).  The Tribe therefore respectfully requests that the Court decline to 

enforce the Injunction via contempt.  See SEC v. Smyth, 420 F.3d 1225, 1233 n.14 (11th Cir. 

2005) (noting that the Eleventh Circuit “has held repeatedly that ‘obey the law’ injunctions are 

unenforceable” (collecting cases including Fifth Circuit precedents)).  

V. THE STATE MAKES NO SHOWING FOR THE INDIVIDUAL RESPONDENTS. 

Although the State refers to the Defendants collectively as the “Tribe,” it purported in the 

Contempt Motion to join certain tribal members as new parties to this litigation in both their 

official and individual capacities.  Regardless of how the Court resolves the Contempt Motion as 

it pertains to the Tribe, it should not hold these Respondents in contempt.  They were not 

individual parties to the prior litigation, and the State otherwise has not shown that they were 

bound by the Injunction under Rule 65. 

An injunction cannot control the world at large.  It “binds” only a party; the party’s 

“officers, agents, servants, employees, and attorneys”; and “other persons who are in active 

concert or participation” with them.  Fed. R. Civ. P. 65(d)(2).  And to be effective as to these 
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individuals, Rule 65 imposes an additional requirement.  The party seeking to enforce an 

injunction must establish by clear and convincing evidence that a putative contemnor had “actual 

notice” of the specific conduct subject to the injunction.  See id.; Travelhost, Inc. v. Blandford, 

68 F.3d 958, 961 (5th Cir. 1995).  

The State makes no effort to establish that the individual Respondents actually knew that 

they would violate a court order by opening a bingo facility almost fifteen years after the 

injunction issued.  In the prior litigation, the State joined as defendants the Tribe, its Tribal 

Council, and two members of the Tribe in their official capacities: Kevin Battise and Joe Bergen.  

See Answer & Counterclaims at 8 [DE 2].  In the Contempt Motion, the State now identifies only 

one Defendant: the Tribe.  It joins as contempt Respondents—but not Defendants—different 

members of the Tribe in both their official and individual capacities: Joann Battise, Ronnie 

Thomas, Nita Battise, Johnny Stafford, Clint Poncho, Roland Poncho, and Maynard Williams.  

Even if these individuals are tribal officers, however, the Contempt Motion provides no basis for 

inferring that they received “actual notice” of the Injunction.  The State cannot obtain a contempt 

finding without carrying its burden to prove this essential element for each individual. 

CONCLUSION 

The Tribe respectfully requests that the Court deny the Contempt Motion.  The Court 

should grant the Tribe’s Relief Motion and rule that IGRA controls gaming on the Tribe’s 

reservation given the changes in the law cause by the Supreme Court’s decision in Brand X and 

the NIGC’s formal adjudication.  To the extent the State seeks to argue that the Tribe is engaged 

in unauthorized bingo under IGRA, the Court should order the State to seek a new injunction in a 

separate proceeding—as the Restoration Act envisions.   
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