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TO THE HONORABLE KEITH GIBLIN, UNITED STATES MAGISTRATE JUDGE:    

I. INTRODUCTION 

The threshold question in this case is whether the Restoration Act or IGRA applies to the 

Tribe’s gaming activity. Yet, the Tribe’s Motion for Partial Summary Judgment (Doc. 99) glosses 

over statutory text and controlling case law which plainly and resoundingly answer this question: 

the Restoration Act applies. Nevertheless, assuming the Court is free to defy these authorities, the 

Tribe devotes the bulk of its Motion for Partial Summary Judgment to arguing why the fully-

automated, one-touch bingo at Naskila is legal under IGRA. As set forth below, however, even if 

IGRA did apply, the machines operated at Naskila are not a permissible form of “bingo,” and as a 

result, still cannot be operated without State oversight. Accordingly, the Tribe’s Partial Motion for 

Summary Judgment should be denied, and the Court should enter summary judgment that the Tribe 

is in contempt of its 2002 permanent injunction in this cause. This is because (1) the Restoration 

Act—which federalizes Texas gaming law—applies, and (2) the gaming at Naskila violates Texas 

law. In the alternative, even if IGRA does apply, the gaming at Naskila violates multiple 

requirements thereof. 

II. ARGUMENT 

A. The Tribe’s motion overlooks the threshold question in this case, which binding 
statutory and case law resolve in Texas’s Favor. 

1. The Tribe glosses over the Restoration Act, as well as the cases reiterating that it 
federalized Texas gaming law on the Tribe’s reservation. 

As explained in the State’s Motion for Summary Judgment, the Restoration Act is wholly 

dispositive here. Doc. 96 at 13-16. Yet, the Tribe’s Motion for Partial Summary Judgment ignores 

the Restoration Act—and simply refers the Court to its Motion for Relief from Judgment. See Doc. 

99 at 1 (citing Doc. 76). The Motion for Relief from Judgment, however, acknowledges—as it 

must—the Fifth Circuit’s holding in Ysleta del Sur Pueblo v. Texas, 36 F.3d 1325, 1332 (5th Cir. 
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1994), cert. denied, 514 U.S. 1016 (1995). There, the Fifth Circuit reiterated that Restoration Act 

tribes are forbidden from “‘gaming and gambling activities on the[ir] [Reservations] which violate 

State law.’” Doc. 76 at 5 (citations omitted). The Tribe’s filings in this case also ignore additional 

decisions of the United States Court of Appeals for the Fifth Circuit, which reiterate that the 

Restoration Act governs the Tribe’s activity on its reservation, and which prohibit the Tribe from 

engaging in gaming activity that violates Texas law. Tex. v. Ysleta del sur Pueblo, 431 F. App’x 

326, 328 (5th Cir. 2011); Tex. v. Ysleta del Sur Pueblo, 69 F. App’x 659 (5th Cir. 2013). 

Likewise, the Tribe ignores the fact that the United States District Court for the Western 

District of Texas considered—and rejected—the Tribe’s arguments that IGRA rather than the 

Restoration Act applies. The Tribe makes the same arguments here that it advanced in its amicus 

curiae brief in the Ysleta Del Sur litigation—arguments that were soundly rejected by that Court. 

See Tex. v. Ysleta Del Sur Pueblo, EP-99-CV-320-KC, 2016 WL 3039991, at *12, *14 (W.D. Tex. 

May 27, 2016).  

Moreover, neither the Tribe’s Motion for Partial Summary Judgment nor the Motion for 

Relief from Judgment that it references explain how the current gaming operations at Naskila do 

not violate this Court’s 2002 injunction. See Docs. 76, 99. Indeed, like the controlling Fifth Circuit 

opinions just cited, this injunction prohibits the Tribe from its current electronic bingo operation. 

Alabama-Coushatta Tribes of Tex. v. Tex., 208 F. Supp. 2d 670, 678–79 (E.D. Tex. 2002). 

Similarly, the Tribe’s reference to the Motion for Relief from Judgment is unhelpful. There, the 

Tribe simply noted what this Court knows well—that it “may not reconsider Ysleta.” Doc. 76 at 5. 

Yet, the Tribe’s Motion does not attempt to explain how its electronic bingo operation 

could be consistent with this injunction, does not argue that this injunction does not apply, and 

does not otherwise urge the injunction’s inapplicability. It simply ignores it. See Doc. 99. 
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2. Response to the Tribe’s statement of facts: the largely undisputed facts demonstrate 
that the Tribe is violating Texas law.  

The Tribe cannot—and does not even try to—overcome this authority establishing that the 

Restoration Act applies. Thus, the only inquiry is whether the Tribe is violating the terms of the 

Restoration Act by violating Texas law. See Doc. 96 at 16-20. And the (fundamentally 

undisputed)1 facts demonstrate that it is. Indeed, the Tribe does not—and cannot—argue at its one 

touch electronic bingo is consistent with Texas law. Rather, the Tribe simply cites “its Class II 

Tribal Gaming Ordinance . . . submitted to the NIGC for review in July 2015.” Doc. 99 ¶ 2. It also 

argues that its electronic bingo machines “have been certified as compliant with NIGC Class II 

gaming standards.” Doc. 99 ¶ 24. 

But, as set forth in the State’s Motion for Summary Judgment, the undisputed 

characteristics of the electronic bingo at Naskila do not meet the requirements of Texas law—and 

this is the dispositive inquiry here. Doc. 96 at 16-19. That is, the Tribe cannot overcome the binding 

precedent that the Restoration Act governs its gaming activities, nor does it argue that the 

electronic bingo at Naskila is permissible under the Restoration Act. Thus, the State is entitled to 

summary judgment that the Tribe is in contempt of the Court’s 2002 permanent injunction and 

order prohibiting Tribal gaming that violates Texas law. 

                                                 
1 Indeed, the parties do not fundamentally dispute the factual characteristics of the electronic bingo the Tribe is 
operating on its reservation. There are, however, elements of the Tribe’s description of the authorities they do rely 
upon which merit clarification. For example, Texas does not dispute that the Tribe received a letter from the NIGC 
purporting to approve a “Class II gaming ordinance” promulgated by the tribe. Doc. 99 at ¶¶ 3-4. It does, however, 
dispute that this letter supersedes the Restoration Act, dispute that the NIGC had the authority to issue this letter to a 
Restoration Act tribe, and dispute that the letter has any legal effect with respect to the Tribe. The State further disputes 
that the NIGC’s 2013 federal register publication, cited in paragraph 31 of the Tribe’s Motion, has any legal effect 
with respect to the claims here. This proclamation was never formally adopted by the NIGC and thus is not entitled to 
deference from the Court. See Matter of Appletree Mkts., Inc., 19 F.3d 969, 973 (5th Cir. 1994).  
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B. Even if IGRA applies, the Tribe cannot evade the Court’s evaluation of whether the 
gaming at Naskila is Class II or Class III. 

The Tribe states that “Class II gaming does not implicate issues addressed by the prior 

pleadings and injunction,” and on this basis, seeks dismissal of the State’s alternative argument 

that the electronic bingo at Naskila is Class III gaming under IGRA. Doc. 99 at 9. In this way, the 

Tribe acknowledges this Court’s prior holding that the Restoration Act—not IGRA—applies. See 

Alabama-Coushatta Tribes of Tex. v. Tex., 208 F. Supp. 2d at 677–78. Of course, the fact that this 

Court has already held that IGRA does not apply does not foreclose Texas from responding to the 

Tribe’s argument that IGRA does apply. And in response to that argument, Texas contends that 

the Tribe’s electronic bingo is Class III gaming, not Class II gaming. Thus, should the Court 

reverse itself and contradict binding Fifth Circuit precedent to determine that IGRA rather than the 

Restoration Act applies, it necessarily must determine whether the gaming at issue is Class II or 

Class III gaming. If the Tribe is successful in insisting that IGRA applies, then this is the necessary 

result. Indeed, the Tribe cannot argue, in the first place, that IGRA applies, but then argue, in the 

second place, that the Court can apply only the Class II analysis the Tribe would have it adopt. 

Thus, should the Court apply IGRA, the question of whether the electronic bingo is Class III is 

properly before it, contrary to the Tribe’s argument otherwise. 

C. If IGRA applies, the one-touch electronic bingo at Naskila is Class III gaming. 

The Tribe correctly identifies the dispositive two-part inquiry in this case if IGRA applies. 

See Defendant’s Motion for Partial Summary Judgment, Doc. 99 at 11. First, does the electronic 

bingo at Naskila meet IGRA’s definition of bingo? See 25 U.S.C. § 2703(7)(A)(i). And second, is 

the electronic bingo at Naskila an impermissible “electronic or electromechanical facsimile of a 

game of chance,” or merely an “electronic, computer, or other technologic aid”? See id. § 2703(A), 

(B). 
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1. The electronic bingo at Naskila does not qualify as bingo under IGRA. 

Under IGRA, bingo is defined as a game of chance “which is played for prizes . . . with 

cards bearing numbers or other designations,” in which “the holder of the card covers such 

numbers or designations when objects, similarly numbered or designated, are drawn or 

electronically determined,” and, “in which the game is won by the first person covering a 

previously designated arrangement of numbers or designations on such cards . . .” Id. 

§ 2703(7)(A)(i)(I)-(III) (emphasis added). As the State indicated in its Amended Motion for 

Contempt, see Doc. 74 at 10-11, a previous chairman of the NIGC, Phil Hogan, disapproved a 

tribal ordinance that would have allowed one-touch electronic bingo for failure to meet IGRA’s 

definition of bingo—specifically, the “element of competition” that is inherent in IGRA’s 

“covering” language. Doc. 96-14 at 4. When a player cannot “sleep a bingo,” that crucial element 

of competition is absent from the gaming experience because the players are not actually 

“competing against one another to be the first to cover a previously designated winning pattern.” 

Id. at 4-5.  

Relatedly, IGRA’s use of the word “cover” also conveys “a requirement that the players 

actually and actively participate in the play of the game.” Id. at 5. It is undisputed that the software 

at Naskila performs the function of covering all numbers on behalf of every player at the facility. 

See Texas’s Motion for Summary Judgment, Doc. 96 at 22 n.76. The State’s expert witness, 

Captain Daniel Guajardo, observed that the “games were all electronic, which from each player’s 

perspective gave the appearance that the player is playing against unknown opponents, and/or the 

machine itself.” Doc. 96-5 at ¶ 1.42. He further observed that each “player had no social interaction 

about the bingo games between one another, except for casual greetings.” Id. The Tribe’s pleadings 

do not refute this characterization of the bingo at Naskila—a wide stretch apart from the type of 

legalized bingo allowed in Texas and under IGRA. The result is that the players are not really 
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playing bingo because the “player has no involvement in covering the numbers.” Letter from 

Chairman Hogan, Doc. 96-14 at 5 (citing Letter from Penny J. Coleman to Robert A. Luciano 

“Mystery Bingo game classification opinion” at 12 (Sept. 26, 2003)).  

For these reasons and those stated in Texas’s Motion for Summary Judgment, the fully 

automated one-touch bingo at Naskila does not meet IGRA’s statutory definition of bingo. It is 

therefore Class III gaming, which may only be “conducted in conformance with a Tribal-State 

compact entered into by the Indian tribe and the State.” 25 U.S.C. § 2710(d)(1)(C). Such compact 

is not present here, nor does the Tribe so argue. 

2. An electronic version of a game of chance that “wholly incorporates” all of the 
elements of a non-electronic version of that same game is a Class III facsimile under 
IGRA. 

Under IGRA, bingo can be played with “electronic, computer, or other technologic aids.” 

25 U.S.C. § 2703(7)(A). Critically, however, Class II gaming does not include “electronic or 

electromechanical facsimiles of any game of chance or slot machines of any kind.” 25 U.S.C. 

§ 2703(7)(B)(ii). Such facsimiles of games of chance constitute impermissible Class III gaming, 

25 U.S.C. § 2703(8). At its roots, the Tribe’s argument is that “the “electronics, computers, and 

technology at Naskila ‘broaden participation levels’ of bingo and precludes players from playing 

‘with or against a machine.’” Defendant’s Motion for Partial Summary Judgment, Doc. 99 at 13. 

As an initial matter, it is far from clear that the bingo at Naskila allows players to compete with 

each other rather than with or against a machine. As the State has previously argued, see, Doc. 96 

at 24 n.82, a player at Naskila does not know who he is competing against, how many players he 

is competing against, where those players are located, or which of those players won. The 

electronically-linked server, which allows players to compete with players outside of Naskila, 

allows a single player physically at Naskila to play—even if he is the only person present—so long 

as there is one other person linked into the system elsewhere. Id. at 24 n.84. For all practical 

Case 9:01-cv-00299-KFG   Document 100   Filed 02/22/17   Page 10 of 22 PageID #:  2800



7 

purposes, the only play involved is “with or against a machine,” rather than with or against other 

players. See, e.g., Letter from Chairman Hogan, Doc. 96-14 at 5.  

Moreover, the Tribe’s entire argument hinges not on the plain text of IGRA, but rather on 

a purported “exception” to IGRA’s exclusion of facsimiles. In 2002, the NIGC promulgated a two-

pronged definition of facsimile: first, a facsimile is “a game played in an electronic or 

electromechanical format that replicates a game of chance by incorporating all of the 

characteristics of the game . . .” 25 C.F.R. § 502.8. This comports with pre-2002 case law 

interpreting IGRA. See Cabazon Band of Mission Indians v. NIGC, 14 F.3d 633, 636 (D.C. Cir. 

1994) (noting that a video version of pull tabs “exactly replicates the paper version of the game, 

and if that is not sufficient to make it a facsimile, we doubt . . . that anything could qualify.”). But 

the regulation then provides that such a game is not a facsimile “when, for bingo, lotto, and other 

games similar to bingo, the electronic or electromechanical format broadens participation by 

allowing multiple players to play with or against each other rather than with or against a machine.” 

25 C.F.R. § 502.8. This purported exception is not located anywhere within the text of IGRA itself.  

Instead, this purported exception tracks the following language in IGRA’s legislative 

history: 

Simultaneous games participation between and among reservations can be made 
practical by use of computers and telecommunications technology as long as the 
use of such technology does not change the fundamental characteristics of the bingo 
or lotto games . . . . In other words, such technology would merely broaden the 
potential participation levels and is readily distinguishable from the use of 
electronic facsimiles in which a single participant plays a game with or against a 
machine rather than with or against other players. 
 

S.Rep. No. 446, 100th Cong., 2d Sess. 9, 1988 WL 169811, at *9 (1988). 

Prior to the NIGC’s adoption of its expansive definition of a facsimile, the D.C. Circuit 

considered the import of this legislative history. Although it was true that “the only supposed 
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electronic ‘facsimiles’ mentioned in this paragraph of the Report are those in which ‘a single 

participant plays a game with or against a machine rather than with or against other players,’” the 

court nonetheless reasoned that: 

the Tribes are wrong to suppose that the example mentioned in this passage must 
be the only type of electronic copies Congress meant to include under 
§ 2703(7)(B)(ii). The Report says nothing of the sort and neither does the statute. 
An illustration given in one sentence of a committee report scarcely excludes the 
possibility of other examples. Still less does it, rather than the language of the 
statute, express the will of Congress. 

 
Cabazon Band, 14 F.3d at 637. Accordingly, in Cabazon Band, the court held that video pull-tab 

bingo that “wholly incorporated” the paper version of the game constituted a Class III facsimile, 

notwithstanding that the players were playing against each other rather than against a machine. Id. 

at 636-37. The same result should obtain here. 

In his letter on this same subject, Chairman Hogan noted that the “except when” language 

in § 502.8 should be interpreted to “require some—even minimal—participation in the game by 

the players above and beyond the mere pressing of a button to begin the game.” Letter from 

Chairman Hogan, Doc. 96-14 at 10. To the extent the Tribe interprets § 502.8 to lack this 

participation requirement, e.g., Doc. 99 at 15, such a reading would be inconsistent with IGRA 

and would not be entitled to Chevron deference, which compels courts to uphold agency 

interpretations that reasonably construe ambiguous statutes. Chevron U.S.A. Inc. v. Nat. Res. Def. 

Council, Inc., 467 U.S. 837, 842-43 (1984). That framework proceeds in two steps: first, the court 

determines whether the provision is ambiguous; if so, the court asks whether the agency’s 

interpretation is reasonable. Id.  

IGRA itself is not ambiguous. Rather, it is clear that Class II gaming does not include 

“electronic or electromechanical facsimiles of any game of chance or slot machines of any kind.” 

25 U.S.C. § 2703(7)(B)(ii). The Tribe itself argues that the one-touch bingo machines incorporate 
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all the elements of bingo. Doc. 99 at 11. It is the game. Thus, it cannot be an “electronic, computer 

or other technologic aid,” which by definition “is not an electronic or electromechanical facsimile.” 

25 C.F.R. § 502.7(a)(2). Indeed, the State’s evidence suggests that the machines at Naskila fall 

within the plain meaning of “slot machines of any kind.” Captain Guajardo noted that the bingo at 

Naskila was “operating with casino type atmosphere on gaming machines commonly know[n] as 

slot machines . . . ” Doc. 96-5 ¶ 1.43. Further, he observed components of an illegal lottery—prize, 

consideration, and chance—and concluded that Naskila was “operating as an illegal gambling 

facility and the slot machines are illegal gambling devices in violation of Texas gambling 

statutes.”2 Id.  

At the second stage of the Chevron analysis, this broad construction of § 502.8 is not 

reasonable. As Chairman Hogan explained, reading section 502.8 to mean that “if there are 

multiple players in a game that meets the elements in IGRA’s definition of bingo, there cannot be 

a facsimile” would be a step too far: such a reading “would allow as Class II the use of gaming 

equipment that wholly incorporates and replicates all of the elements and features of a game of 

chance,” and the NIGC does not “have the authority to shoehorn into Class II a facsimile that 

IGRA establishes as Class III.” Letter from Chairman Hogan, Doc. 96-14 at 10. This, indeed, is 

the same result reached in Cabazon Band, 14 F.3d at 636–37. The Court should therefore reject 

the Tribe’s attempt to interpret § 502.8 to override Congress’s careful work in crafting IGRA’s 

framework. Cf. Tex. v. United States, 497 F.3d 491, 500 (5th Cir. 2007) (noting that IGRA contains 

                                                 
2 And with respect to Texas law, the Tribe argues that the State does not prohibit electronic bingo because “[t]he Texas 
Administrative Code permits the use of bingo aids like electronic card-minding devices with ‘auto-daub’ functions,” 
Doc. 99 at 13 (citing 16 TEX. ADMIN. CODE § 402.323). Yet, it fails to recognize the limitations contained in the Texas 
Occupations Code, which specifically prevent a “card-minding device” from generating random numbers, receiving 
cash consideration, and from dispensing cash prizes. See TEX. OCC. CODE § 2001.409. These are the same elements 
of a lottery prohibited under Chapter 47 of the Texas Penal Code. See TEX. PENAL CODE §§ 47.01(4), (7), 47.02(a)(3), 
47.04(a), 47.06(a). 
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a “carefully crafted and intricate remedial scheme” with respect to compacts to enter into Class III 

gaming). 

3. The Tribe’s primary case authorities are distinguishable. 

In support of its arguments that electronic bingo is Class II gaming, the Tribe primarily 

relies upon cases from the Ninth and Tenth Circuits involving MegaMania bingo. In those cases, 

the courts held that MegaMania was Class II gaming played with electronic aids—specifically, 

player terminals—rather than Class III facsimiles. See United States v. Electr. Gambling Devices, 

223 F.3d 1091, 1101 (9th Cir. 2000); United States v. 162 MegaMania Gambling Devices, 231 

F.3d 713, 724-25 (10th Cir. 2000). But even if these cases were controlling authority here—and 

they are not—MegaMania as it was operated in the early 2000s is a far cry from the electronic 

bingo at Naskila. As the Ninth Circuit explained, in MegaMania,  

[P]layers compete against each other in a single, interlinked electronic game via a 
network of individual computer terminals located at tribal gaming facilities 
throughout the country. At their respective terminals, players may make an initial 
purchase at 25 cents per card of up to four electronic game “cards,” displayed on 
the video screens of each terminal. A participant may play up to four cards at a 
time.  
 
MegaMania does not commence until at least twelve people begin playing a 
minimum of 48 cards collectively. Once the game begins the players start receiving 
a series of three-number draws displayed on-screen and announced through audio 
channels. For each three number draw a player must pay 25 cents per card that he 
or she is playing (e.g., if a player has three cards on her screen, she must pay 75 
cents per draw). This pay-per-draw style of play is called “ante up” bingo. After a 
set of numbers is drawn players must press a “Daub Cards” button (“daub button”) 
to “cover” the called numbers on the cards. When a player presses the daub button, 
the computer automatically covers corresponding numbers on the player’s cards. 
After each three-number draw is displayed a player has eight seconds to decide 
whether to continue playing the card(s) for another draw. 
 
When a player covers a straight line either horizontally, vertically or diagonally and 
declares “bingo” (by pressing the daub button) on one or more cards, every player 
in every facility nationwide is notified of the bingo. Once a player (or players) get(s) 
bingo, this straight-line game ends. 
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Electr. Gambling Devices, 223 F.3d at 1093-94. MegaMania also involved a human operator who 

keyed the numbers drawn into a computer to be transmitted to the player’s terminals. Id. at 1093 

n.2. 

As Chairman Hogan noted, “[i]ntrinsic to the play of MegaMania were the successive 

rounds that a player had to engage in to win the game. The game could not be won after a single 

ball release.” Letter from Chairman Hogan, Doc. 96-14 at 6. In other words, MegaMania was not 

operated as a one-touch system. And, as importantly, the game was being played outside of the 

terminal, rendering those terminals permissible aids rather than impermissible facsimiles. Electr. 

Gambling Devices, 223 F.3d at 1100. By contrast, as the State explained in its Motion for Summary 

Judgment, and as Chairman Hogan noted in his disapproval letter, in one-touch bingo, nothing is 

left outside of the electronics. Letter from Chairman Hogan, Doc. 96-14 at 10; Plaintiff’s Motion 

for Summary Judgment, Doc. 96 at 22-23.  

Beyond those differences, it is important to note that the Tenth Circuit cautioned that its 

holding was “limited to the MegaMania form of bingo currently at issue” and might not apply to 

other electronic slot machine-style devices that are networked to separate computers or devices. 

162 MegaMania Gambling Devices, 231 F.3d at 725 n.9. Accordingly, the reasoning in the 

MegaMania cases can be harmonized with the State’s alternative argument here, which seeks to 

have a very different type of gaming declared as an impermissible Class III facsimile.3 

Relatedly, in the MegaMania cases, it was plain what the aids at issue were: the player 

terminals themselves. Electr. Gambling Devices, 223 F.3d at 1101; 162 MegaMania Gambling 

                                                 
3 The Tribe also cites to a recent district court decision from California, in which the court found internet bingo to be 
a Class II aid. See Calif. v. Iipay Nation of Santa Ysabel, No. 14-CV-2724 (S.D. Cal. Dec. 12, 2016). Obviously, this 
case does not bind this Court. And on the merits, Iipay Nation is distinguishable because California did not argue, as 
Texas does, that the gaming at issue was not bingo. Slip. op. at 12. Moreover, Texas respectfully disagrees with the 
Iipay court’s primary holding, which ignores the reasoning in Chairman Hogan’s letter and Cabazon Band. Slip. op. 
at 13-15.  
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Devices, 231 F.3d at 724-25. Here, the Tribe seems to be suggesting that the aids at issue 

encompass “the electronics, computers, and technology” at Naskila. Defendant’s Motion for 

Partial Summary Judgment, Doc. 99 at 13. But “the electronics, computers, and technology” 

encompass the entire gaming system at Naskila. An aid is meant to “assist[] a player or the playing 

of a game,” 25 C.F.R. § 502.7(a)(1)—not to be an indispensable component of the game itself. 

The NIGC lists examples of legitimate aids—telephones, cables, televisions, and electronic player 

stations, among other examples—each of which are important to the play of bingo, but whose 

absence would not render the game impossible to play. Id. § 502.7(c). By contrast, if one removed 

“the electronics, computers, and technology” from Naskila, there would be nothing left for the 

player to engage with. Allowing such a broad definition of an electronic aid would swallow any 

difference between permissible aids and prohibited electronic facsimiles. IGRA does not 

contemplate such an outcome. 

4. In attempting to explain why the machines at Naskila are not slot machines, the 
Tribe requires expert witnesses. 

The Tribe focuses heavily on the characteristics of the software at Naskila. This is at odds 

with several cases involving illegal gambling in which the government did not evaluate or present 

evidence on the underlying software at all—nor did it have reason to. See, e.g., United States v. 

Davis, 690 F.3d 330, 334 (5th Cir. 2012) (upholding conviction for illegal sweepstakes involving 

sale of internet time as subterfuge for gambling); Tex. v. Ysleta Del Sur Pueblo, No. EP-99-CV-

320-KC, 2015 WL 1003879, at *6-7 (W.D. Tex. Mar. 6, 2015) (finding Tigua Tribe in contempt 

of court for operating illegal sweepstakes in violation of Texas law). 

In fact, at least one Court of Appeals has rejected the notion that expert testimony is 

necessary to help a layperson identify a device as a slot machine. In United States v. Cook, the 

Second Circuit upheld a conviction for unlawful use and possession of gambling devices in Indian 
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country against a sufficiency of the evidence challenge. 922 F.2d 1026, 1037 (2d Cir. 1991). The 

court rejected the argument that expert testimony could be required to demonstrate a slot machine’s 

component parts, noting that: 

[I]t cannot be said that the layperson would fail to recognize a slot machine without 
the introduction of expert testimony. The accessibility of major gambling arenas 
such as Las Vegas, Nevada, and Atlantic City, New Jersey, has brought home the 
reality of gambling, and in particular, slot machines. The recognition of an ordinary 
“one arm bandit” is well within the ability of the average person. 
 

Id. at 1036. The electronic bingo at Naskila looks, plays and feels like a slot machine, and the Tribe 

even acknowledges that the “entertaining displays” might show patterns that are “traditionally 

associated with reeled slot machines.” Defendant’s Motion for Partial Summary Judgment, Doc. 

99 ¶¶ 18-19. The Tribe can only argue that its electronic bingo machines are not slot machines by 

marshalling expert testimony, and ignoring a lay person’s ability to identify such machines without 

an expert’s opinion. 

5. The Tribe’s interpretation effectively reads the “facsimile” prohibition out of 
IGRA’s statutory language. 

Finally, the Tribe asserts that “the State’s proposed standard creates a fundamental tension 

with the three criteria that define ‘bingo’ under IGRA; each of those factors ‘replicates’ the basic 

characteristics of paper bingo. That is, after all, what makes the electronic game bingo.” 

Defendant’s Motion for Partial Summary Judgment at 15. Under the Tribe’s reading of a 

“facsimile”, a facsimile could only involve play against a machine. But this would be, by default, 

a slot machine. This would, in practice, read the facsimile prohibition out of IGRA itself. The D.C. 

Circuit rejected a similar argument in Cabazon Band, and its analysis is worth quoting in full:  

The Tribes’ contrary position is this: “the only point at which the use of electronics 
or other technology could fall into the class III category is where a different game—
a copy, or imitation, something other than the genuine article; in plain English, a 
‘facsimile’—is created by such technology.” All other uses of technology, 
according to the Tribes, should be considered “aids” within the meaning of 
§ 2703(7)(A). 
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We view it as something other than “plain English” to say that only electronic 
versions of games different from the originals are exact duplicates. The meanings 
of words in a statute do not necessarily correspond with dictionary definitions. 
Context matters. So often does history. Yet there are limits to how far language, 
written in the formal style of a statute, may be wrenched. We would no sooner take 
“yes” to signify “no” than we would take “same” to denote only “different.” 
 
One might stretch “facsimiles” to cover inexact copies, but the possibility of such 
a construction does not assist the Tribes. Even if the stretch were justified, the 
consequence would be to expand the category of games defined as facsimiles, not 
to constrict it. Exact duplicates—such as the video pull-tab games the Tribes wish 
to operate—would remain covered by § 2703(7)(B)(ii). In short . . . at the least, the 
Act’s exclusion of electronic facsimiles removes games from the class II category 
when those games are wholly incorporated into an electronic or electromechanical 
version. 

 
14 F.3d at 636 (citation omitted). 

It is thus consistent with IGRA’s text to conclude that a game that “wholly incorporates” a 

game of chance is a facsimile. It would also be in keeping with IGRA’s separate and distinct 

preclusion of “slot machines of any kind” from permitted Class II gaming. 25 U.S.C. 

§ 2703(7)(B)(ii). In sum, the electronic bingo at Naskila is an impermissible facsimile, precisely 

because it replicates all of the elements of a game of chance. 

A. The electronic bingo at Naskila does not comply with 25 C.F.R. Part 547. 

The Tribe contend that they are governed by—and in compliance with—25 C.F.R. Part 

547, which provides minimum technical standards for Class II gaming systems and equipment. 

See Defendant’s Motion for Partial Summary Judgment, Doc. 99 ¶ 21 (citing depositions of the 

Tribe’s designated representatives, both of whom specifically referenced only Part 547, rather than 

Parts 542 or 543). But Part 547 is different from the standards in Parts 542 and 543, which do not 

apply to small operations of under one million dollars and three million dollars, respectively, in 

gross revenue from gambling operations. See 25 C.F.R. § 542.6(a); 25 C.F.R. § 543.4(a). The Tribe 

claims that its electronic bingo is authorized by Part 547, but has not offered any evidence 
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suggesting that it is earns sufficient revenues to be subject to Part 543. See 25 C.F.R. § 543.4(a)(2) 

(stating that Part 543 does not apply to small gaming operations with an annual gross gaming 

revenue of less than three million dollars).  

Part 547 contemplates direct on-site player interactions. Under Part 547, a “player 

interface” includes any “electronic or technological aid” that “directly enables player interaction 

in a Class II game.” 25 C.F.R. § 547.2. In contrast, a casino of Type A or larger could employ a 

“linked electronic game” connected to “two (2) or more gaming operations that are physically 

separate and not regulated by the same Tribal gaming authority,” 25 C.F.R. § 542.2, if the same 

were not in conflict with the Part 547 requirements described herein. For example, the Part 547 

regulations provide that “[a]ny Class II gaming system logic components that affect the game 

outcome” and which are not under direct tribal control must nevertheless be safely locked in a 

tamper proof cabinet and “must be capable of being sealed by the [Tribal gaming regulatory 

authority].” 25 C.F.R. § 547.7(i). This implies that the software must be located on the Tribe’s 

premises and cannot be offsite operated by a different tribe nor sealed by a different tribal gaming 

regulatory authority. Finally, 25 C.F.R. § 547.8(b)(1) provides that each game played on a Class 

II gaming system “must follow and not deviate from a constant set of rules for each game provided 

to players . . .” (emphasis added). This again suggests the players must be on-site so that they can 

receive the same rules. The linked electronic bingo systems at Naskila cannot provide a constant 

set of rules because the players can be located within or outside Naskila. See Defendant’s Motion 

for Partial Summary Judgment, Doc. 99 ¶ 10. Accordingly, the Tribe is not in compliance with 

25 C.F.R. Part 547.   

III. CONCLUSION 

In order for the Tribe to prevail on its Motion for Partial Summary Judgment, the Court 

would need to reach all of the following unsupported conclusions: (1) IGRA, rather than the 
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Restoration Act, supplies the applicable law; (2) the fully-automated, one-touch bingo at Naskila, 

which indisputably resembles slot machines, constitutes “bingo” under IGRA; (3) the electronic 

bingo at Naskila is not a facsimile of a game of chance; (4) the electronics at Naskila are permitted 

electronic aids; and (5) the Tribe is in compliance with 25 C.F.R. Part 547. A negative finding on 

any of these points, let alone all of them as shown above, necessitates the denial of the motion. 

Accordingly, for the reasons discussed in the State’s Motion for Summary Judgment, and those 

here, the Tribe’s Partial Motion for Summary Judgment should be denied, and summary judgment 

should be entered for the State of Texas. 
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