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I. Statement of issues presented 

a. Whether the district court had subject matter jurisdiction over 

Appellant’s Federal Tort Claims Act (“FTCA”) claim of negligence against 

the Appellee. 

b. Whether it was improper for the district court to reject Appellant’s 

request to hold an evidentiary hearing pursuant to Fed. R. Civ. P. 12(i) on 

the issue of subject matter jurisdiction. 

II. Responsive Statement of the Case 

The Yakima Indian Nation resolution of July 21, 1991 specifically states that 

it does not  

“relieve any obligation of the BIA under the Trust Responsibility or 
the Treaty of 1855, to provide road maintenance funding from 
potential sources other than Federal Highway Administration public 
roads funding.” ER 30.  

Appellee’s witness references a “BIA road inventory” that lists the roads that 

BIA has been responsible for maintaining, but does not provide this document. ER 

27. Appellee’s witness implies that BIA 140 was, at some point, on the BIA road 

inventory. Id. 

III. Whether The District Court Has Jurisdiction over this Claim and 
Whether Appellee Owed a Duty to Appellant Based on Negligence, Is 
Determined By Deciding Whether Appellee Had Control and/or 
Management of Bureau of Indian Affairs Road 140—These Two 
Factual Issues Are Inextricably Intertwined 

  Case: 17-35724, 01/29/2018, ID: 10741631, DktEntry: 18, Page 4 of 11



Appellant’s Reply Brief  
	

5	

Appellee supports its argument that the issue of jurisdiction and the issue of 

whether it owed a duty to Appellant are not intertwined by attempting to 

distinguish the facts in the present case from the facts in Kerns v. United States, 

585 F.3d 187, 193 (4th Cir. 2009). The Kerns court denied the motion to dismiss 

for lack of jurisdiction because the jurisdictional issue and the United States’ 

liability depended on whether the federal actor was acting within the scope of her 

employment, which was disputed. Id. The exact same situation is being played out 

in the case at bar; the factual dispute hinges on whether Appellee owed a duty to 

Appellant. Whether Appellee owes a duty to Appellant depends on whether 

Appellee had control and/or management over the Bureau of Indian Affairs Road 

140 (hereinafter “BIA 140”). Furthermore, whether the trial court has jurisdiction 

over this claim also hinges on whether Appellee had control and/or management of 

BIA 140. These two issues are inextricably entwined, which requires reversal of 

the district court’s decision. The Kern court distinguished its decision from its 

decision in Williams v. United States, 50 F.3d 299, 302 (4th Cir. 1995) by 

explaining that in Williams it was undisputed that the entity that was responsible 

for maintaining and repairing the premises where the plaintiff fell was a third party 

independent contractor and not the United States. Kern, 585 F.3d 187, 196. In 

Williams the plaintiff did not dispute that the independent contractor was 

responsible for maintaining and repairing the premises because the United States 

  Case: 17-35724, 01/29/2018, ID: 10741631, DktEntry: 18, Page 5 of 11



Appellant’s Reply Brief  
	

6	

produced, through discovery, a contract that showed that the independent 

contractor was responsible for the “management, operation, maintenance, repair 

and support operations. 50 F.3d 299, 302. In the case at bar, as in Kern, the main 

dispute is whether Appellee had control and management over BIA 140. Just like 

in Kern jurisdiction depended on whether the federal actor was acting within its 

employment, in the case at bar jurisdiction is dependent on whether or not 

Appellee was responsible for maintaining and/or managing BIA 140.  

Appellee’s contentions that it was not responsible for maintenance and/or 

management of BIA 140 is a factual attack on the pleadings which is akin to a 

summary judgment attack on the merits and makes it so that the “trial court should 

then afford the plaintiff the procedural safeguards—such as discovery—that would 

apply were the plaintiff facing a direct attack on the merits.” Kern, 585 F.3d 187, 

193. Discovery is an important safeguard in this case because Appellee is in 

possession of the information that would determine whether or not it was 

responsible for maintenance and/or management of BIA 140. Appellee references a 

“BIA road inventory,” but does not provide this document, which would have 

proved whether or not it was responsible for BIA 140. ER 27. Appellant would 

only have access to this inventory and any other documents after discovery, which 

was denied.  
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Appellee insists that the resolutions of the Yakama Nation prove that the 

BIA 140 was not under its control or maintenance. This is not the case. The 

Yakima Indian Nation resolution passed on July 23, 1991 specifically states that it 

is not relieving Appellee from providing road maintenance funding. ER 30. 

Furthermore, the Appellee acknowledges that it has police reports that show where 

the crash occurred, but it does not produce any of these records. The issue of 

whether the crash occurred within roads that were maintained by Appellee is still 

disputed and intertwined with whether this court has jurisdiction and merits 

discovery and/or reversal of the district court’s decision. Appellee does not provide 

any legal aurhority to dispute that the legal basis in Kerns that where the facts 

underpinning the subject matter jurisdiction issues are inextricably intertwined 

with the merits, plaintiff should be allowed discovery on the issue. 

IV. Appellee’s Facial Attack on The Pleadings Fails 

Appellee argues that the pleadings—if assumed to be true—do not make a 

sufficient claim of negligence. Appellant’s Complaint speaks for itself. It alleges 

that Appellee had a “duty to exercise reasonable care in the decision-making, 

design, construction, maintenance, repair, marking and signing of BIA 140,” that 

Appellee breached this duty and that Appellee suffered damages as a result. ER 48-

49. Appellee’s argument is unfounded. 
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V. Appellant’s Burden At This Stage Is Only To Make Out A Prima Facie 
Case—He Has Met This Burden 
 

Until an evidentiary hearing takes place, the party asserting jurisdiction faced 

with a motion to dismiss based on jurisdiction need only make out a prima facie 

case. Hyatt Int'l Corp. v. Coco, 302 F.3d 707, 713 (7th Cir. 2002). On a motion to 

dismiss based on jurisdiction, the Plaintiff’s allegations in the complaint are 

accepted as true. Id. If jurisdiction is challenged and the material facts are in 

dispute, an evidentiary hearing must be held so that the parties can present all the 

relevant evidence, at which point the plaintiff’s burden is by a preponderance of 

the evidence. Youn v. Track, Inc., 324 F.3d 409, 417 (6th Cir. 2003). The Hyatt and 

Youn courts established these standards of proof while analyzing challenges to 

personal jurisdiction, which should be the same standard that should be used for 

challenges to subject matter jurisdiction because these are equivalent under Fed. R. 

Civ. P. 12(b). 

The district court made its decision without sufficient information. The 

decision was blatantly unfair to Appellant because Appellant had his hands tied not 

being able to present documents that are in the possession of Appellee that would 

show whether or not Appellee was responsible for maintenance and/or control of 

BIA 140. The district court can make a proper decision by allowing discovery 

focused only on whether or not Appellee was responsible for maintenance and/or 
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control of BIA 140, which would establish whether there is subject matter 

jurisdiction and whether Appellee owed a duty to Appellant pursuant to the Federal 

Torts Claims Act. 

VI. Conclusion 

Appellant is only asking for an opportunity to review the evidence in possession 

of the Appellee. If the evidence supports Appellee’s contentions, Appellant will 

likely have to voluntarily dismiss his claims. Appellant prays that this Court find 

that the district court has subject matter jurisdiction over this case. In the 

alternative Appellant simply prays that this Court order the district court to allow 

discovery and an evidentiary hearing pursuant to Fed. R. Civ. P. 12(i). 

Respectfully submitted this 29th day of January, 2018. 
 
Sunlight Law, PLLC 
By:__/s/ Favian Valencia ____ 
Favian Valencia, WSBA# 43802 
402 E. Yakima Ave, Ste 730 
Yakima WA 98901 
Email: sunlightlawpllc@gmail.com 
Attorney for Appellant, Jose Vera 
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I	hereby	certify	that	the	above	brief	contains	no	more	than	14,000	words.	 

	

/S/	Favian	Valencia	

Favian	Valencia	
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