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 Does the Suquamish Indian Tribe have 
authority to prosecute non-Indians for crimes 
committed on the Port Madison Reservation? 



Professor answer: 
1. Two non-Indians 
2. Allegedly committed crime 
3. On Port Madison Reservation 
4. Tribe initiated prosecution 



Professor answer: 
 Suquamish Tribe has no authority to 

prosecute non-Indians 



Professor’s short answer: 
 Congress, Executive branch, and federal 

courts have “shared assumption” that Indian 
tribes cannot prosecute 



Dissecting a judicial opinion 



The Introduction to the 
Suquamish Tribe as a Treaty 
Tribe 



Page 193 

Presenter
Presentation Notes
	Ask students if any of these facts contribute as a purely legal matter to answering the question about tribal authority to prosecute non-Indians. It’s not readily apparent, but each sentence contains information that is relevant to how Justice Rehnquist is trying to make the outcome appear inevitable to the reader.	I see these relevant facts (and characterizations of facts), most but not all of which tend to derogate the Tribe’s positions.	First, 200 year-old villages. They’re ancient, disorganized, and not even governments.	Second, a few dozen to 100 inhabitants. They were tiny.	Third, loosely related villages were “aggregated” to form the “Suquamish Tribe.” The “Tribe” is a historical anomaly. Compare to States, which are “real” governments.	Fourth, the Suquamish Tribe executed a treaty and, in exchange for ceding traditional territories, reserved 7276 acres for themselves. Against all odds (and reason) the government of 1855 chose to execute an actual treaty with these tiny, loosely related villages. Suquamish is a treaty tribe, meaning the President and the Senate agreed in 1855 that they were political entities eligible to enter into treaties under the United States Constitution. As such, the President and the Senate recognized the Tribe as a political entity capable of treating under international law, and was a government capable of governing itself.	Fifth, the reservation is now “checkerboarded.” In Indian law, “checkerboarded” land is a code word for jurisdictional disruption . On some parcels of land, the tribe has jurisdiction. On others, the state does. The Court often uses checkerboarding as an excuse to extend state jurisdiction into Indian country. “Checkerboarding” all but negates the treaty-reserved rights of the tribe, since so much of the Port Madison Reservation land has passed into non-Indian lands.



Presenter
Presentation Notes
Yes, Indian treaties are Article II treaties and the “supreme law of the law” under the Supremacy Clause.



The Demographics and 
Geography of the Port 
Madison Reservation 



Footnote 1 
First paragraph 

Presenter
Presentation Notes
	For many observers (call them legal realists), this paragraph is the crux of the case. In short, how can about 50 people assert governmental authority (especially criminal) over nearly 3000 non-Indians. Judge Sharp had actually asked the parties to brief the demographics of the reservation, and so we have this information on the record. Ask the students why the demographics matter. Do they matter as a legal matter? Does a local municipality lose the authority to prosecute crime if the town’s population declines?	Also, Rehnquist highlights that much of the Tribe’s land is “unimproved.” Why does that matter? What if the Tribe chooses not to improve its land in order to preserve wildlife and fish habitats? Rehnquist is recalling older SCT case where the Court referred to tribal lands as wasted lands, with no factories or mines or large farms, in order to characterize tribal ownership interests as “less than.”	Of course, these demographics do not take into account the historic reality of the Port Madison Reservation. The Bureau of Indian Affairs, for example, forcibly removed working age adult Indians from the Reservation in its “Urban Relocation Program” of the 1950s and 1960s. The State of Washington forcibly removed Suquamish children from the reservation and terminated Indian parental rights (usually without due process) at incredibly high rate during the 1950s and 1960s. During the 1950s and 1960s, the Department of Interior set aside all the best Port Madison lands and leased them to non-Indians without tribal consent at cut-rate prices (at first it was a dollar a year), drawing those thousands of non-Indians to reservation where many of them remain. 	BTW, Philip Malone once represented the Suquamish Tribe in the 1960s against the non-Indian landowners, but he sold out the Tribe and switched sides against them. 



Presenter
Presentation Notes
At first, the United States intended for this reservation to be the home of the Suquamish (and it IS within the heart of their traditional territories) but also the home for three or four other Indian nations. This was a common policy for American treaty negotiators but almost always failed miserably. The Indians who called the reservation home resented the presence of the other Indian nations (some of whom could be their hated enemies) and the displaced Indians resented being displaced or simply did not go, which of course created even more conflict.	The weird demographics of the Port Madison rez (only 50 tribal members?) can be partially explained by this history – there likely were many more Indians than just 50 – urban relocation, and also the possibility that not many people signed up with tribal government in the early 1970s. There are more than 950 Suquamish members now, demonstrating incredible growth in only a few decades.



Precedents, 
including Stare 
Decisis 

13 

Presenter
Presentation Notes
Oliphant is a case of first impression for the Supreme Court, rendering the search for precedents fruitless. But if there was a precedent…



Is it binding? 
 

Is it distinguishable? 
 

 
 

 

14 

Presenter
Presentation Notes
Yes, Chewie is in binders. Sorta.I’d say there’s at least a couple ways to distinguish the Star Wars characters with lightsabers; (1) three jedi and one sith (Darth Vader); (2) three characters from the original trilogy and one from the prequel trilogy (Mace Windu); (3) three tough guys and one whiner (Luke Skywalker); and (4) three characters in scene and one a poseur (again, Luke).



Any cases at all talk about 
tribal criminal jurisdiction over 
non-Indians? 



Pages 199-201 

Presenter
Presentation Notes
	Rehnquist finds only one case in which a federal court addressed tribal criminal jurisdiction over non-Indians. And it’s written by a favorite judge of his, Issac Parker, the famed “Hanging Judge” of the Arkansas Territory and the basis for the fictional Judge Roy Bean. But Judge Parker, who also had jurisdiction over federal cases arising in what was then known as “Indian Territory,” that is, Oklahoma, is only reviewing treaties of tribes who had been “removed” during the removal era – Cherokees, Choctaws, Chickasaws, Seminoles, and Creeks. These tribes had all but been exterminated by removal and it would be easy to reach such a conclusion. Remember, even in the treaties the question is open – and Congress still has not abrogated tribal criminal authority.	A reason there might be few (to no) federal cases reviewing tribal authority to prosecute non-Indian crime was because federal courts had no jurisdiction to review on-reservation trials. In fact, in 1883 (5 years after Kenyon), the Supreme Court confirmed that there was no jurisdiction. In fact, there was no jurisdiction until Congress passed the Indian Civil Rights Act in 1968.	Finally, the 1970 Solicitor’s opinion, and its accompanying footnote 11. This pretty much speaks for itself. Ask students who would be persuaded by the 1970 Interior Solicitor’s opinion that was withdrawn four years later.





 Is Kenyon binding on the Supreme Court? 
 If so, is Kenyon distinguishable? What facts 

are relevant? 



Presenter
Presentation Notes
Kenyon was a case about a white man who was a widower to a Cherokee citizen. They had lived until she died on the Cherokee reservation in Oklahoma Indian territory. When she died, he moved their children and their possessions, including a mare. The Cherokees charged the widower with stealing the mare. 	Judge Parker first held that Kenyon could not be guilty of stealing a mare that Kenyon already owned. Judge Parker also noted that the Cherokees likely didn’t have jurisdiction over Kenyon because he was out of their reach in Kansas (above is a pic of the Lighthorsemen and Oklahoma Indian country in 1868.	More importantly, Judge Parker pointed out that the Cherokee court was a so-called Indian court vested with jurisdiction by Congress, which by statute had limited the Indian courts’ jurisdiction to Indians only. So the Kenyon decision arguably was controlled by that statute (the so-called Indian Country crimes act, now codified at 18 U.S.C. § 1152). It would have been interesting to see what the SCOTUS did with the Kenyon reasoning, but the Court did not address it.



Presenter
Presentation Notes
This is the Interior Solicitor in the Obama Administration, Hilary Tompkins, a Navajo Nation member.



Presenter
Presentation Notes
What precedential value does the opinion of the Interior Solicitor have? 



 

Presenter
Presentation Notes
This is the guy who wrote the 1970 opinion. He was a mining lawyer from Utah.



    * This opinion was withdrawn by the Solicitor on January 25, 
1974. 
    1 It should be noted that the question of tribal jurisdiction 
discussed in this memorandum relates to action by tribes in the 
exercise of remaining sovereign authority and does not relate to 
Courts of Indian Offenses which are courts established by the 
Secretary and by the provision of 25 CFR Part 11 exercise 
jurisdiction over Indians only. See United States v. Clapox, 35 Fed. 
575 (D.C. Ore. 1888). Further, not all Indian groups organized 
under the Indian Reorganization Act, 48 Stat. 987, retained 
sovereign authority if they were not recognized as sovereign 
prior to being reorganized. See Federal Indian Law, Interior 
Department (1958). p. 411. fn. 36. In organizing under written 
constitutions most tribes have limited criminal jurisdiction of 
their laws and courts to Indians. 

Presenter
Presentation Notes
	Even the 1970 opinion  limited itself to a relatively narrow group of tribes. It does not apply to the dozens of courts that organized under federal regulations as “Courts of Indian Offenses.” It also does not apply to the tribes (well over 100) that never organized under the Indian Reorganization Act in 1934. Most Michigan tribes, for example, did not organize under the IRA. Suquamish did not adopt CIO courts, nor did it adopt an IRA constitution. And so, the 1970 opinion simply does not apply to the Suquamish Tribe, one would think.



Did Congress ever legislate 
about tribal criminal 
jurisdiction over non-Indians? 

Presenter
Presentation Notes
Well, if there’s no SCOTUS precedent, has Congress ever said anything? Unless we look at the Indian Country Crimes Act, like the Kenyon court did, then there’s no controlling federal statute. This part requires students to determine how/if Congress can speak to an issue without enacting legislation.



Page 201-202 

Presenter
Presentation Notes
	It wasn’t until 1834 that Congress felt comfortable in enacting a new omnibus law on Indian affairs, in large part to deal with the arrival of new tribes in Oklahoma Indian Territory. The bill discussed here (which of course was never passed!) was to deal with the Five Civilized Tribes (Cherokee, Choctaw, Seminole, Chickasaw, and Creek). The Court already quoted this House Report earlier (on page 197).	What the Court ignores is that Congress dumped the Western Territory bill in favor of enacting a permanent “Indian Trade and Intercourse Act.” The First Congress had passed in 1790 the first Trade and Intercourse Act, also known as the Non-Intercourse Act, and then renewed it every few years until 1834 when it became permanent. The main purpose of these Acts was give meat to the Indian Commerce Clause (Const. art. I, § 8, cl.). It implemented peace treaties with tribes, and federalized Indian affairs to the exclusion to the states. It’s still the law in important part – 25 U.S.C. § 177. Key for the Court, it extends to federal criminal jurisdiction over Americans who commit on-reservation crimes. It says nothing about tribal criminal jurisdiction. 	The Western Territory bill, which implicitly recognized Indian jurisdiction over non-Indians and provided a habeas right for non-Indians to challenge Indian court convictions. Strange for the Court to quote so extensively legislative history that can be read multiple ways.





Where is Suquamish on this map? 

Presenter
Presentation Notes
Also, that legislative history simply didn’t involve the Suquamish tribe, which wouldn’t be on Congress’s radar for two more decades. And, truth be told, didn’t operate a court system.



Ok, Congress didn’t legislate, 
but they expressed concern. 
Who wouldn’t? 



Presenter
Presentation Notes
	This is a major analytic move by the Court. It’s acknowledging that the Western Territory bill applied only to the newly-removed Oklahoma tribes. But now the Court’s addressing the problem of silence. Congress’s “total failure” to speak elsewhere means that it must have assumed the all the rest of the tribes had no criminal jurisdiction over non-Indians. This analytical jump makes sense because the Court is subverting Indian law by asserting hat the law is this – tribes don’t have the power unless Congress agreed to give it to them. 	Of course, he forgets that his beloved Western Territory bill makes the exact opposite assumption; in other words, proponents of the bill were asking Congress to foreclose or regulate tribal jurisdiction because it actually existed with the Five Civilized Tribes.



Did the U.S. Supreme Court 
ever say anything about it? 

Presenter
Presentation Notes
Again, Oliphant is a case of first impression. So without precedents, the Court is looking for secondary authorities, and now it turns to its own decisions.



Page 204 

Presenter
Presentation Notes
	This is another key turn for Rehnquist. Here, he adds the Supreme Court to the list of federal branches of government that held an “unspoken assumption” that tribes cannot prosecute non-Indians. Ask students if the Supreme Court, which is technically not a policymaking body, should have any say at all on whether tribes have criminal jurisdiction over non-Indians. This is a major point, in that here the Supreme Court holds on its own accord that tribes don’t, all without express Congressional legislation or treaty provisions. This is called, in Indian law, “implicit divestiture” of tribal power. Kind of a dirty word…. 	Mayfield  is yet another Oklahoma case, this time involving the Cherokees. Federal law (does it still?) banned adultery. Cherokee law did not. Federal prosecuted saw adultery committed by an Indian on Cherokee territory, but it wasn’t a Cherokee criminal violation, so there was no tribal prosecution. Without a tribal prosecution, the local federal prosecutor brought a federal indictment, and the Supreme Court ultimately affirmed the conviction.	So this is Oklahoma again, and recall that Congress has never really even discussed (let along legislate about) tribal criminal jurisdiction over non-Indians in any other part of the nation. Here, there is a federal statute expressly authorizing this prosecution (Rehnquist doesn’t cite it), and it applies only to Oklahoma Indian Territory.	The Mayfield quote in the Oliphant opinion comes directly after the Mayfield Court held that the Oklahoma criminal jurisdiction statute authorized the prosecution. This is a good time to identify “dicta” to the students. Not only is this dicta, but if the Mayfield Court really is saying that Congressional policy disfavored tribal power throughout the nation (which I think is at least doubtful), it’s a meaningless commentary on Indian affairs, a commentary the Supreme Court has no authority to engage in.



Adultery Dicta 



Here, the Supreme Court 
articulates a rule, of sorts 

Presenter
Presentation Notes
Normally, the Court articulates rules in the part of the opinion that forms the justification for the rule, but here the Court drafts the justification for the rule in Part I and then (re)states the rule at the beginning of Part II. 	This is a common error for legal writers. One might spend a few paragraphs or pages of a draft developing a rule, then conclude with a beautiful recitation of the rule. But one must not stop there. In a second draft, a good legal writer takes that beautiful recitation of the rule redrafts the justification for the rule with the rule as the centerpiece. 



Page 206 

Presenter
Presentation Notes
	This is where we leave off for the time being. I recommend skipping the treaty rights materials because it is even more esoteric than Part I. I recommend this paragraph, and then a few paragraphs at the end where Rehnquist concludes.	The first sentence is the closest thing to a legal declaration we have in the opinion about the relevant law to apply. This is also how Rehnquist reverses the prior understanding of the law (that tribal power must be expressly abrogated through treaty or Act of Congress), by stating that Part I establishes “a commonly shared presumption of Congress, the Executive branch, and lower federal courts that tribal courts do not have the power to try non-Indians carries considerable weight.”	Rehnquist says Indian law largely is an “intricate web of judicially made Indian law.,” a gigantic power grab by the Supreme Court over Indian affairs. I’d add that until a contemporaneous case in 1977, the Supreme Court had held for over a century that Indian law was exclusively a Congressional and Executive matter, frequently invoking the political question doctrine to dismiss tribal claims (“you don’t like it, tribe, go to Congress”). Now, to this day, the frontiers of Indian law largely consist of Supreme Court common law decisionmaking.



So what about the 1855 Treaty 
of Point Elliott? 

Presenter
Presentation Notes
This is really the core of Part II.



Page 208 

Presenter
Presentation Notes
	Here is Rehnquist’s key paragraph in Part II. He has already reviewed the “silence” of the 1855 Treaty of Point Elliott. The “silence” of course means the American treaty negotiators never sought to abrogate tribal jurisdiction. The long history of treaty negotiations all but guarantees that if Governor Stevens (the American negotiator) wanted to abrogate tribal power, he easily could have added that to the treaty.	But here “silence” means nothing, because Rehnquist holds that the Suquamish tribe simply never had criminal jurisdiction over non-Indians. The regular Indian law rule that Congress or a treaty must expressly abrogate a tribal power is irrelevant, because the Supreme Court has concluded (based entirely on Part I) that the Tribe never had the power.	The last sentence is a real kicker. Quoting from the CA9 opinion that affirmed tribal power, he notes that any tribal power not expressly abrogated (he uses the word “terminated”, of course) by Congress or a treaty may still be abrogated in a Supreme Court opinion finding that such power is “inconsistent with their status.” And so the Court has done so repeatedly under this “standard” in the years since. Ask the students how they could apply such a vague standard.	Also, the last sentence is really an additional element of the rule from Part I. It’s poor writing to include it here.



Mount Pleasant Indian School: Indians as “wards” to the 
Federal government “guardian” 



Menominee Tribe v. U.S., 391 U.S. 404, 408 
n. 17 (1968) 

Presenter
Presentation Notes
	This supports the Suquamish treaty claim, pretty forcefully. Given the terrible history of Indian treaty negotiations, the Supreme Court created this common law rule to support tribal treaty claims.	



Menominee Tribe v. U.S., 391 U.S. 404, 408 
1968) 

Presenter
Presentation Notes
	A powerful example of where silence is a winner for tribes. Suquamish could make the argument that it’s treaty gives it the right to govern itself. Prosecuting Oliphant and Belgarde is self-governance (especially given that neither could be prosecuted in state court, and the feds might or might not prosecute, most likely not since this isn’t kidnapping, bank robbery, drug trafficking, terrorism, etc.). They go free if the SCT reverses in Oliphant, and so they went free.



Presenter
Presentation Notes
Yes, it’s true, the Supreme Court has moved on from the Warren Court heyday. 







Did the Supreme Court decide 
too much? 



Law prof office 

Presenter
Presentation Notes
Judicial minimalism is the theory that courts should only decide the bare essentials of a case, and not make broad statements of law. The converse of judicial minimalism, often argued by Justice Scalia, is that the Supreme Court should make broad, bright-line rulings in order to increase certainty in the law.



Navajo Reservation Indian Country 

Presenter
Presentation Notes
Navajo is bigger than several eastern states, more than 90 percent of its inhabitants are Indians (almost all Navajos), most people speak the Dine language – and because of Oliphant the Navajo Nation has no criminal jurisdiction over the non-Indians there. Compare Navajo’s demographics to Suquamish in footnote 1.



Compare Crow Dog and 
Oliphant – Justice Rehnquist 
did. 



Pages 210-211 

Presenter
Presentation Notes
	Here is Rehnquist at perhaps his worst. The Crow Dog case I’ve referenced earlier is brought back as a means of ultimately justifying a ruling disfavoring tribal jurisdiction over non-Indians. Here is the ultimate racialization of this case. Part, but not all, of the Supreme Court’s rationale for disallowing federal criminal jurisdiction was that Indian people simply were not civilized enough to understand what American criminal laws were all about. The heavily redacted quote above is that argument. Rehnquist removes all the openly racist statements of the Crow Dog court. The next slide shows you what’s missing:



 

From Williams, Like a Loaded Weapon 109 (2005) 



Who suffers the most from 
Oliphant? 





1. Oliphant Applies to All Tribes, Not Just 
Suquamish 

2. No tribal or state jurisdiction over Non-
Indians, leaving exclusive federal 
jurisdiction 

3. Federal prosecutors focus on drugs, 
kidnapping, bank robberies, and terrorism 

4. NOT Indian country domestic violence 



2010 Tribal Law and Order Act and Indian Law and Order Commission 
2014 VAWA Indian country jurisdictional provisions 

Finally! Law Reform!?!? 
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