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I. Sovereign immunity does not bar DNR's in rem 
claim. 

The Tribe mixes and matches sovereign immunity cases 
to argue that the doctrine bars all lawsuits where the 
sovereign is the real party in interest. But in personam cases 
have no application to whether in rem suits may be brought. 
And the Tribe's in rem discussion, citing non-tribal cases, 
relies on outdated law and fails to distinguish between a claim 
advancing an interest in the possession of specific property 
and a case that is really against the public fisc. 

A. Numerous cases have recognized that in 
rem suits involving tribal property are not 
barred by sovereign immunity. 

In its brief in chief, DNR discussed cases involving 
in rem claims that advanced an interest in possession of 
specific property, rather than in obtaining money from a 
tribal treasury. Two sought to quiet title in specific parcels of 
land. See Anderson & Middleton Lumber Co. v. Quinault 
Indian Nation, 929 P.2d 379, 381 (Wash. 1996) (en bane); 
Lundgren v. Upper Skagit Tribe, 389 P.3d 569, 570-71 (Wash. 
2017). Another two involved in rem condemnation actions. 
See Cass Cty. Jt. Water Res. Dist. v. 1.43 Acres of Land in 
Highland Twp., 643 N.W.2d 685, 687-88 (N.D. 2002); 
Miccosukee Tribe of Indians of Fforida v. Dep't of Envtl. Prot. 
ex re. Bd. of Trs. of Internal Improvement Tr. Fund, 78 So. 3d 
31, 32 (Fla. Dist. Ct. App. 2011). Such claims can proceed 
against government-owned property without regard to 
sovereign immunity. 

The Tribe ignores Lundgren and Miccosukee Tribe, and 
its attempts to distinguish the other two cases are unavailing. 

The Tribe asserts, in a footnote, that Cass County was 
erroneously decided, complaining of ''bad facts and bad 
advocacy." (Tribe's Br. 16 n.4.) The Tribe offers no analysis of 
why the court's reasoning was incorrect. To the extent the 



Tribe suggests that the plaintiff tribe should not have 
advanced a sovereign immunity argument because the land 
at issue was off reservation, it is wrong-aside from the in rem 
question, sovereign immunity generally protects tribes from 
lawsuits arising out of both off-reservation and on-reservation 
activities. See Mich. v. Bay Mills Indian Cmty, 134 S. Ct. 
2024, 2037-38 (2014). The Cass County court relied not on the 
location of the land, but on a detailed discussion of principles 
of in rem jurisdiction. 

The Tribe's efforts to distinguish Anderson are similarly 
unavailing. The Tribe points out that the tribe there 
purchased the subject land after litigation commenced. But 
Anderson's holding was not based on the timing of the land 
purchase, but instead on the in rem character of the action. 
The court said the subsequent sale of an interest in the 
subject property to the tribe "is of no consequence in this case 
because the trial court's assertion of jurisdiction is not over 
the entity in personam, but over the property or the 'res' in 
rem." Anderson, 929 P .2d at 385. 

The Tribe cites three decisions holding that sovereign 
immunity bars an in rem proceeding against tribal property. 
(Tribe's Br. 16-17 (citing Oneida Indian Nation of N. Y. v. 
Madison Cty., 401 F. Supp. 2d 219, 229 (N.D.N.Y. 2005), 
aff'd in part, vacated in part, rev 'd in part, 665 F .3d 408 
(2d Cir. 2011), Cayuga Indian Nation of N. Y. v. Seneca Cty., 
N.Y., 890 F. Supp. 2d 240, 247 (W.D.N.Y. 2012), and 
Hamaatsa, Inc. v. Pueble of San Felipe, 388 P. 3d 977 
(N.M. 2006).) Two are from the Second Circuit, the outlier on 
this issue, and offer almost no analysis. The third, Hamaatsa, 
misread governing precedent. 

Oneida provided only a very short, conclusory analysis. 
Assuming that a county's in rem tax foreclosure suit against 
tribally owned lands was, "in actuality, a suit to take the 
tribe's property," the court concluded the suit was barred. 
401 F. Supp. 2d at 229. Unlike the cases relied on by DNR, 
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Oneida gave no serious analysis to the difference between an 
in personam claim and an in rem claim against specific 
property. And Cayuga simply followed Oneida, without 
further analysis. 890 F. Supp. 2d at 247.1 

Hamaatsa misunderstood the Supreme Court case it 
relied on. The court believed Michigan v. Bay Mills Indian 
Community, 134 S. Ct. 2024 (2014), barred lower courts from 
carving out an in rem exception to tribal sovereign immunity. 
388 P.3d at 986. What Bay Mills said, however, was that, 
absent congressional authorization or a waiver, tribal 
immunity requires dismissal of any suit "against a tribe." 
134 S. Ct. at 2031. An in rem claim brought directly against 
specific property is not a suit against a tribe. Bay Mills 
warned lower courts against allowing suits against tribes, but 
did not say that an in rem claim against tribally owned 
property is such a suit. 2 

B. The Tribe's cases involving the immunity of 
the federal government and states fail to 
support its position. 

As the Tribe recognizes (Tribe's Br. 12), its cases 
primarily involve not tribes but the federal government's and 
states' immunity. Even taking these issues as instructive, the 
cases fail to support the Tribe's position. 

1 Cases involving tax foreclosure on tribally owned real estate are 
also distinguishable from D NR' s claim. A foreclosure action would 
deprive a tribe of its land. DNR's claim, in contrast is only enforcing 
a limited property interest in the Timber that belonged to the State 
long before the Tribe purchased the Real Estate. 

2 Hamaatsa also erroneously reasoned that the distinction between 
in rem and in personam claims did not matter because tribal 
sovereign immunity divested the court of subject matter 
jurisdiction. Sovereign immunity is a defense to personal 
jurisdiction. (DNR's Br. 22-23 n.6.) An in rem action does not 
require personal jurisdiction over the sovereign. 
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On the immunity of the federal government, the Tribe 
relies on two cases from the 1920's, In re New York I, 256 U.S. 
490 (1921), and In re New York II, 256 U.S. 503 (1921), but, 
as the Supreme Court has subsequently made clear, they are 
distinguishable. The New York cases sought damages against 
a ship for losses caused by people operating that ship. 
In Florida Department of State v. Treasure Salvors, Inc., a 
plurality of the Supreme Court held that Eleventh 
Amendment immunity does not bar a classic in rem claim 
seeking possession of specific property. 458 U.S. 670, 697-99 
(1982). In so concluding, the plurality acknowledged that 
some nominally in rem admiralty claims are barred by the 
Eleventh Amendment, but only where the claim is really in 
the nature of an in personam action against a state official to 
recover damages caused by a vessel. Id. at 698-99.3 

The Tribe fares no better on the Eleventh Amendment 
front. It relies on United States v. Nordic Village, Inc., 
503 U.S. 30, 38-39 (1992), a bankruptcy case. (Tribe's Br. 7.) 
But Nordic Village does not reflect the Supreme Court's 
current thinking. In Tennessee Student Assistance Corp. v. 
Hood, 541 U.S. 440, 451 (2004), the Court held that a 
bankruptcy court's exercise of in rem jurisdiction was not a 
suit against a state for Eleventh Amendment purposes. In 
Central Virginia Community College v. Katz, 546 U.S. 356, 
362 (2006), the Court held, "As we noted in Hood, [in rem 
jurisdiction] does not implicate States' sovereignty to nearly 

3 The Tribe cites two 1940's cases, United States v. Alabama, 
313 U.S. 274 (1941), and Maricopa County v. Valley National Bank 
of Phoenix, 318 U.S. 357 (1943), to say that any case implicating a 
property interest of the federal government is barred. Those are 
not in rem cases, and the Seventh Circuit has refused to read 
Alabama as broadly as the Tribe suggests: "We are unwilling to 
read these cases ... to extend categorically to all proceedings in 
which the United States has some legal interest in property .... " 
United States v. Rural Elec. Convenience Co-op. Co., 922 F.2d 429, 
435 (7th Cir. 1991). 
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the same degree as other kinds of jurisdiction." In both cases, 
the dissent noted that the holdings were inconsistent with 
Nordic Village. Katz, 546 U.S. at 392 (Thomas, J., dissenting); 
Hood, 541 U.S. at 462 (Thomas, J. dissenting). And the Court 
noted that it has allowed the adjudication of in rem admiralty 
cases involving sovereigns. Id, at 450 (citing Cal. v. Deep Sea 
Research, 523 U.S. 491, 503, 508 (1998), and older cases). 

DNR's in rem claim does not seek to recover damages 
from the tribe or from any tribal official, to attach tribal funds, 
or to impose a burden on the tribal treasury. Sovereign 
immunity thus is not implicated. 

II. The Tribe's indispensable party argument is not 
properly before the Court. 

The Tribe argues DNR's in rem claim should be 
dismissed because the Tribe is an indispensable party for that 
claim and cannot be joined. (Tribe's Br. 11-12.) This 
argument is not properly before the Court. The Tribe did not 
move for dismissal under Wis. Stat. § 803.03. Although a 
respondent can raise grounds for affirmance not presented 
below, State v. Holt, 128 Wis. 2d 110, 124-25, 382 N.W.2d 679 
(Ct. App. 1985), this Court must be able to determine that the 
ground is valid based on the record. Here, no such 
determination is possible because the circuit court was not 
called upon to make any of the determinations required under 
Wis. Stat. § 803.03(1) and (3), and no record was created on 
those issues. 

III. DNR's in rem claim seeks only to enforce 
pre-existing lien rights. 

The Tribe argues that a claim is against the sovereign 
if the relief sought would cause disposition of government
owned property. (Tribe's Br. 7.) DNR's in rem claim, however, 
does not seek disposition of tribally-owned property, but only 
to enforce a limited property interest in the Timber that DNR 
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obtained from a prior owner in 1962, and that the Tribe chose 
not to acquire when it purchased the Real Estate in 1992-93. 
Even if the Tribe owns all the other sticks in the bundle of 
property rights related to the Real Estate and the Timber, the 
particular property interest at issue is not a property interest 
of the Tribe. 

The Tribe suggests this is a new argument that was not 
raised below. (Tribe's Br. 17-18.) It is not a new argument, 
however, but merely a more refined description of the nature 
of DNR's in rem claim. 

The Tribe contends DNR's argument fails because any 
property interest based on the lien did not vest until the 
termination severance tax was assessed against the Tribe in 
2013. That is incorrect. 

When land enrolled in the Forest Cropland program is 
sold, the buyer has the option to remove the land from the 
program. Wis. Stat. § 77.lO(l)(b). If the buyer chooses that 
option, the previous owner is assessed a withdrawal tax in the 
amount of all the property tax that has been deferred while 
the land was in the program, plus interest. Wis. Stat. 
§ 77.lO(l)(a)-(b). Thus, if the Tribe had elected to remove the 
Real Estate from the program when it purchased the land in 
1992-93, Futurewood Corporation would have been liable for 
the withdrawal tax (and presumably would have included 
that cost in the Tribe's purchase price). DNR had an 
actualized interest in its tax lien at that time, but could not 
enforce it because the Tribe elected to keep the Real Estate in 
the program. Since the Tribe itself caused DNR not to enforce 
the tax, it cannot now be heard to claim that DNR's interest 
did not vest until 20 years later. 
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IV. The Tribe has waived its sovereign immunity. 

The Tribe has also waived its sovereign immunity by 
contractually agreeing to comply with the Forest Croplands 
Law. The Tribe responds that (1) the transfer forms signed by 
the Tribe's Secretary-Treasurer contained a promise to 
comply with the terms of the Forest Croplands Law, but did 
not expressly mention court enforcement actions; (2) an 
agreement by a tribe to comply with the substantive 
requirements of a state law does not waive tribal immunity 
from suit to enforce those requirements; and (3) the State 
cannot waive the Tribe's immunity via a statute. All three 
arguments fail. 

First, although the transfer forms did not mention court 
actions, they did expressly incorporate the terms of the Forest 
Croplands Law, and those terms include court enforcement 
actions against the owners of enrolled lands. A contractual 
waiver need not contain magic words specifically addressing 
sovereign immunity and need not be found within the four 
corners of the contract. An agreement expressly incorporating 
terms allowing lawsuits against a contracting party is 
sufficient. (DNR's Br. 16-19.) 

Second, the Tribe did not merely promise to comply with 
substantive provisions of state law. The contract expressly 
incorporated statutory terms that included court enforcement 
procedures. The Tribe thus agreed to the use of those 
procedures. 

Third, DNR has not argued the State has power to 
waive the Tribe's immunity by enacting a statute. The Tribe 
waived its own immunity by agreeing to comply with state 
statutes that include court enforcement procedures. 
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V. The Tribe's scope-of-waiver argument is not 
properly before the Court. 

The Tribe presents for the first time the alternative 
argument that, even if it waived its sovereign immunity to 
enforcement actions under the Forest Croplands Law, DNR's 
enforcement exceeds the scope of that waiver because DNR 
selected a forester to appraise the Timber under Wis. Admin. 
Code § NR 46.08. The Tribe contends that procedure violates 
Wis. Stat. § 77 .03. 

This new issue is not properly before the Court. In the 
pleadings below, the parties joined issue on whether Wis. 
Admin. Code § NR 46.08 conflicts with Wis. Stat. § 77.03. 
(See R. 1 ,r 67; R. 12 ,r 67.) In its motion to dismiss, however, 
the Tribe chose not to raise that question, but instead 
identified it as a substantive question that need not be 
addressed as part of that motion. (R. 16:8 and n.4.) Now, the 
Tribe tries to raise that question by re-characterizing it as 
involving the scope of the Tribe's waiver of sovereign 
immunity. 

The statutory validity of Wis. Admin. Code § NR 46.08 
is a substantive question of statutory compliance, not a 
sovereign immunity question. Moreover, having expressly 
disclaimed raising that issue before the circuit court, the 
Tribe should not be allowed to raise it here, especially when 
that would require DNR to respond to a completely new 
argument in its reply brief. 

VI. The circuit court had jurisdiction over DNR's 
claims. 

The Tribe contends the circuit court lacked 
subject-matter jurisdiction over DNR's claims because a state 
generally has jurisdiction over on-reservation matters only in 
exceptional circumstances. The Tribe is wrong for several 
reasons. 
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First, the exceptional circumstances needed are not as 
narrow as the Tribe suggests. In New Mexico v. Mescalero 
Apache Tribe, the U.S. Supreme Court cited Puyallup Tribe v. 
Department of Game of the State of Washington, 433 U.S. 165 
(1977), as an example of the "exceptional circumstances." 
See 462 U.S. 324, 331-32 n.15 (1983). The Court noted that 
Puyallup upheld a state's authority to regulate on-reservation 
fishing by tribal members, in part because the dispute 
centered on lands which, although within the reservation, had 
been alienated in fee simple and no longer belonged to the 
tribe. See id. 

The Real Estate here was previously alienated in fee 
simple to non-Indians, thereby depriving the Tribe of its 
former rights of exclusive use and occupation and plenary 
jurisdiction. (DNR's Br. 28.) This case is thus analogous to 
Puyallup and falls within the "exceptional circumstances" 
referenced in Mescalero Apache Tribe. 

The fact that the Tribe is currently the fee owner of the 
Real Estate does not divest the State of jurisdiction because, 
when Congress ended the federal allotment policy, it did not 
return previously allotted and fee-patented lands to their 
original status, but left them fully alienable and taxable by 
the states. Cty. of Yakima v. Confederated Tribes & Bands of 
the Yakima Indian Nation, 502 U.S. 251, 264 (1992); see also 
Cass Cty., Minn. v. Leech Lake Band of Chippewa Indians, 
524 U.S. 103, 114-15 (1998) (tribe's repurchase of reservation 
fee lands previously owned by non-Indians does not oust state 
taxing authority). Under these cases, the State has taxing 
jurisdiction over the Real Estate. 

Second, most of the jurisdiction cases discussed by the 
Tribe deal with jurisdiction to regulate the on-reservation 
conduct of tribal members. The Forest Croplands Law is a tax 
law that does not purport to regulate conduct. The severance 
tax is imposed not on the activity of harvesting timber, but on 
the timber itself at the time of harvest. Moreover, that tax is 
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a substitute for-and hence integrally related to-the State's 
annual property tax on the land where the timber is grown. 
Because the State is exercising jurisdiction to tax tangible 
property, not to regulate on-reservation conduct of Indians, 
most of the Tribe's cases are inapposite. 

Finally, the Tribe suggests that DNR's approach of 
determining state jurisdiction by balancing relevant state, 
tribal, and federal interests does not apply to state taxation 
of Indian tribes, tribal members or tribal property within 
Indian country." (Tribe's Br. 36- 37 n.8.) However, DNR 
prevails even under the more categorical approach that the 

Supreme Court traditionally takes in the area of state 
taxation of Indian tribes and tribal members. See Cty. of 
Yakima, 502 U.S. at 267- 68. 

In County of Yakima, the Supreme Court concluded 
states have jurisdiction to tax unrestricted fee-patented 
reservation lands, even if tribally owned. Id. The Court thus 
affirmed the reversal of a district court decision that, in part, 
had enjoined state-court tax foreclosure proceedings. See Id. 
at 256. By the same token, the circuit court here had 
jurisdiction over DNR's claims under the Forest Croplands 
Law. 

CONCLUSION 

DNR requests reversal and remand for further 
proceedings consistent with the Court's decision. 

Dated this 7th day of July, 2017. 

Respectfully submitted, 

BRADD. SCHIMEL 
Wisconsin Attorney General 

r)j~ c.{I 
THOMAS C. BELLA VIA 
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