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INTRODUCTION 

This case involves the application of Wisconsin's Forest 

Croplands Law to timber and wood products (hereafter, 

"the Timber") growing on certain parcels of real property 

(hereafter, "the Real Estate") located in Sawyer County, 
Wisconsin, and situated within the boundaries of the 

reservation of the Lac Courte Oreilles Band of Lake Superior 
Chippewa Indians ("the Tribe"). The Real Estate is currently 

owned in fee simple by the Tribe, and was previously owned 

by a succession of non-Indian corporations. The Real Estate is 

not subject to any federal restrictions against encumbrance or 

alienation of Indian lands. 

In 1962, the Real Estate was enrolled in the Forest 

Croplands program by the non-Indian corporation that owned 

it at that time. The State of Wisconsin thereby obtained a 

statutory tax lien upon the Timber. The restrictions imposed 

by the Forest Croplands Law-which include the State's lien 

on the Timber-are recorded on the deeds for the Real Estate 

and every subsequent transfer of ownership of the Real Estate 

has been subject to the State's pre-existing property interest 

in the Timber. 

In 1992 and 1993, the Tribe purchased the Real Estate 

from the non-Indian corporation that owned it at that time. 

The Tribe's purchase was subject to the State's lien on the 

Timber. Following the purchase, the Tribe elected to keep the 

Real Estate in the Forest Croplands program and agreed to 

comply with the terms of the Forest Croplands Law. 

In 2012, the Real Estate's enrollment in the Forest 

Croplands program expired by operation of law and the Tribe 

thereby became liable for a termination severance tax upon 

the Timber. The Tribe did not pay the tax and 

plaintiff-appellant Wisconsin Department of Natural 

Resources (DNR) commenced the present action pursuant to 

the enforcement provisions of the Forest Croplands Law. 



DNR brought both an in personam claim against the Tribe for 

the amount of tax owed and, in the alternative, an in rem 

claim against the Timber to enforce the statutory tax lien. 

The circuit court dismissed the action on the grounds 

that DNR's claims were barred by the Tribe's sovereign 

immunity from suit and that the court lacked subject matter 

jurisdiction over DNR's claims. 

The circuit court erred for three reasons. First, the 

Tribe waived its sovereign immunity when it agreed to comply 

with the terms of the Forest Croplands Law, which include 

statutory authorization for actions like this one. Second, even 

if the Tribe's sovereign immunity had not been waived, it 

would, at most, bar DNR's in personam claim against the 

Tribe itself, but would not bar DNR's in rem tax lien claim, 

which was brought against the Timber, not against the Tribe. 

Third, the circuit court had subject matter jurisdiction over 

DNR's claims under the balancing and infringement test 

established by the United States Supreme Court because 

(1) the Tribe consented to that jurisdiction when it agreed to 

comply with the Forest Croplands Law; (2) the Tribe has only 

an unrestricted fee simple property interest in the Real 

Estate; and (3) DNR seeks only to enforce a limited property 

interest in a tax lien on the Timber that has long belonged to 

the State and has never belonged to the Tribe. 
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ISSUES PRESENTED 

1. Federally recognized Indian tribes possess 

sovereign immunity from suit unless that immunity has been 

waived by the tribe or abrogated by the United States 

Congress. Here, the Tribe elected to keep the Real Estate 

enrolled in the Forest Croplands program and agreed to 

comply with the terms of the Forest Croplands Law, including 

its enforcement provisions. Did the Tribe thereby waive its 

sovereign immunity from the present Forest Croplands Law 

enforcement action? 

The circuit court answered no. 

This Court should answer yes. 

2. Sovereign immunity, if properly invoked, 

deprives the court of personal jurisdiction over the sovereign. 

DNR's tax lien claim asked the circuit court to exercise in rem 

jurisdiction over the Timber and was directed against the 

Timber, not against the Tribe. Could the circuit court exercise 

jurisdiction over DNR's in rem claim against the Timber, even 

if the Tribe has sovereign immunity from the in personam 

claim? 

The circuit court answered no. 

This Court should answer yes. 

3. Under the balancing and infringement test 

established by the U.S. Supreme Court, a state court may 

exercise subject matter jurisdiction over a civil claim 

involving an Indian tribe if the exercise of state authority, on 

balance, would not interfere with federal and tribal interests 

to such an extent as to bar state jurisdiction. Here, DNR's 

claims relate to a state property interest in the Timber that 

pre-dates the Tribe's purchase of the Real Estate, and the 

land, although located within the Tribe's reservation, is 

unrestricted fee property over which the Tribe no longer has 
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plenary jurisdiction. In these circumstances, did the circuit 

court have subject matter jurisdiction over DNR's claims? 

The circuit court answered no. 

This Court should answer yes. 

STATEMENT ON ORAL ARGUMENT AND 
PUBLICATION 

Oral argument is not requested because the briefs will 

fully address the issues presented. Publication may be 

warranted because the Court's decision could clarify 

important principles regarding tribal sovereign immunity, 

in rem jurisdiction, and state court jurisdiction over civil 
claims involving Indian tribes. 

STATEMENT OF THE CASE 

I. Statutory background 

This is an action for a declaration of a statutory tax 
liability, a money judgment, and the enforcement of an 

associated statutory lien under Wisconsin's Forest Croplands 

Law, Wis. Stat.§§ 77.01-17. The Forest Croplands Law-and 

its 

Wis. 

successor program, the Managed 

Stat. §§ 77.80-91-extend special 

treatment to owners of qualifying forest land. 

Forest Law, 
property tax 

The purpose of the Forest Croplands Law is to promote 

sound forestry practices and encourage the production of 

forest crops on suitable lands in a manner consistent with the 

tax revenue needs of the local units of government in which 

such lands are located. (R. 1:2 ,r 4, App. 109.)1 See also Wis. 

1 The appendix to this brief includes the circuit court decision, the 
complaint, and all of the exhibits to the complaint except Exhibit 8, 
which has been omitted from the appendix because it is lengthy 
and its content is not necessary to an understanding of the issues 
on appeal. 
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Stat. §§ 77.01-02. The law accomplishes this purpose by 

deferring most of the real estate property tax liability on 

enrolled land until the time when a forest crop is harvested 

from that land. 

Prior to 1986, owners of qualifying forest land could 

petition DNR (or its predecessor agency) to enroll such land 
in the Forest Croplands program.2 Wis. Stat. § 77.02. DNR 

could grant such a petition if it determined that forestry was 

the best use for the land and that a merchantable timber crop 

could be produced on the land in a reasonable period of time. 

Id. Enrollment in the program constitutes a contract between 

the property owner and the State for a statutorily determined 

period. Wis. Stat. § 77.03. During the time period relevant 

here, the statutory length of a Forest Croplands contract was 

50 years. Wis. Stat. § 77.03 (1963-64). Land enrolled in the 

program can be transferred to a new landowner. The new 

owner can elect to keep the land in the program, subject to all 

of the rights and responsibilities of the program. Wis. Stat. 

§ 77.lO(l)(b). (R. 1:3-4 ,r,r 8-9, App. 110-11.) 

Owners of property enrolled in the Forest Croplands 
program are required to practice forestry, to notify DNR of 

timber harvests, to allow state appraisal of harvests, and to 

permit public access for hunting and fishing. 

See Wis. Stat. §§ 77.03-08. Owners of enrolled property are 

also required to make statutorily specified tax payments. 

Land enrolled in the program is not subject to the annual real 

estate property tax. In lieu of that tax, owners are required 

2 In 1985, the Managed Forest Law program was created to succeed 
and replace the Forest Croplands program. (R. 1:3 ,r 5.) The Forest 
Croplands program was closed to new land enrollments as of 
January 1, 1986. The provisions of the Forest Croplands Law, 
however, continue to apply to lands enrolled in that program prior 
to January 1, 1986. Because Forest Croplands contracts can have 
a duration of up to 50 years, the last such contracts are not 
scheduled to expire until the end of 2035. (R. 1:3 ,r,r 5, 7.) 
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to make four specified types of tax payments-two of a 

recurring nature and two that may arise when land is 

withdrawn or expelled from the program or when enrollment 

1s terminated at the end of a contract period. 

See Wis. Stat. §§ 77.03-10. 

First, owners of enrolled land must pay a per-acre 

annual tax known as the "acreage share." Wis. Stat. 
§ 77.04(2). For land enrolled in the program prior to 1972, the 

amount of the acreage share is only ten cents per acre. Id. 
The difference between that small amount and the amount of 

real estate tax that would have been levied on the land had it 
not been in the program is effectively deferred until one of the 

other taxes under the program, listed below, is paid. 

See Wis. Stat.§ 77.10. 

Second, whenever merchantable wood products are 

harvested from enrolled land, the landowner must pay a 
"severance tax" of 10 percent of the value of those wood 

products. Wis. Stat. § 77.06(5). 

Third, prior to the end of the contract period, if enrolled 

land is either withdrawn from the program by the owner or 
expelled by DNR for non-compliance with program 

requirements, then the owner must pay a withdrawal tax that 

equals the sum, for every year the contract was in effect, of 

the difference between the amount of real estate taxes that 

would have been levied on the land had it not been in the 

program and the acreage shares and severance taxes actually 

paid, plus interest for each year the real estate tax was 

effectively deferred. Wis. Stat.§ 77.10. 

Fourth, at the end of the period of the Forest Croplands 

contract, if the land is not enrolled into the Managed Forest 
program, the owner must pay a 10 percent severance tax on 

the remaining timber on the land, "in the same manner as if 

the stumpage had been cut." Wis. Stat. § 77.03. This fourth 
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type of tax, referred to as the termination severance tax, is at 

issue in the present case. 

The owner of enrolled land is personally liable for any 

severance tax on any wood products cut from that land. 

Wis. Stat. § 77.07(1). In addition, any severance tax on wood 

products cut from enrolled land "shall also be a lien on such 

wood products wherever situated and in whatever form." 

Wis. Stat. § 77.07(1). 

Under Wis. Stat. §§ 77.03 and 77.07(2), DNR is entitled 

to collect all Forest Croplands Law severance taxes, including 

the termination severance tax. If any severance tax remains 

unpaid for 30 days after it becomes due, a penalty and interest 

are added and DNR may report the unpaid amount to the 

Attorney General for collection action. Wis. Stat. § 77.07(2). 

Upon such referral, the Attorney General is authorized to 

collect the unpaid severance tax with penalty and interest 

"by suit against the owner and by attachment or other legal 

means to enforce the lien." Wis. Stat. § 77.07(2). 

II. Factual background 

The Real Estate involved 1n this case is located in 

Sawyer County, Wisconsin, and situated within the 

boundaries of the Tribe's reservation.3 Although the Real 

Estate lies within an Indian reservation, it is not held in trust 

or restricted status by the United States for the benefit of the 

Tribe, a member of the Tribe, or a tribal corporation, and it is 

not subject to federal restrictions against alienation or 
encumbrance of Indian lands. (R. 1:8 ,r,r 27-29, App. 115; 

R. 27:2, App. 102.) 

The Real Estate was initially enrolled in the Forest 

Croplands program in 1962. At that time, the Real Estate was 

3 The specific parcels comprising the Real Estate are identified 
with specificity in the Complaint (R. 1:7-8 ,i 26.) 
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owned by the Owens-Illinois Glass Company, which is not a 

federally recognized American Indian tribe or band, a tribal 

corporation, or a tribal member. (R. 27:2, App. 102.) 

On October 8, 1962, Owens-Illinois filed an enrollment 

petition with the Wisconsin Conservation Commission 

(DNR's predecessor) requesting enrollment of the Real Estate 

in the Forest Croplands program. The Enrollment Petition 
was approved on February 8, 1963, and the lands were 

enrolled in the Forest Croplands program with an effective 

date of January 1, 1963. (R. 1:10 ,r,r 41-44, App. 117; 

R. 1:21-44 Exs. 1-2, App. 128-51; R. 27:2, App. 102.) Upon 

enrollment, the Real Estate became subject to the rights and 

obligations of the Forest Croplands Law for a term of 50 years, 

expiring at the end of 2012. Wis. Stat. § 77.03 (1963-64); 

(R. 1:12 ,r 58, App. 119; R. 27:2, App. 102.) The State of 

Wisconsin thereby obtained a statutory tax lien upon the 

Timber. See Wis. Stat.§ 77.07(1). 

In 1992 and 1993, the Tribe purchased the Real Estate 

from Futurewood Corporation,4 which is not a federally 

recognized American Indian tribe or band, a tribal 

corporation, or a tribal member. Transfer of the Real Estate 

to the Tribe was accomplished by deeds that were recorded 

with the Register of Deeds of Sawyer County. (R. 1:11 
,r,r 46-50, App. 118; R. 1:45-49 Ex. 3, App. 152-56; R. 27:2, 

App. 102.) The Tribe's purchase of the Real Estate was subject 

4 The deeds transferring ownership of the Real Estate to the Tribe 
designated Futurewood Corporation as the grantor. 
(See R. 1:45-49 Ex. 3.) The Transfer of Ownership-Forest Crop 
Law forms (discussed in the next paragraph) designated Johnson 
Timber Corporation as the grantor. (See R. 1:50-52 Ex. 4.) 
According to the history sections of the websites of the two 
companies, Futurewood is an associated entity of Johnson Timber 
that grew out of the latter company and was founded in 1988. 
See http://johnsontimber.com/our-history and 
http://futurewoodcorp.com/our-history (last visited May 1, 2017). 
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to the restrictions imposed by the Forest Croplands Law

which include the State's lien on the Timber-and those 

restrictions are recorded on the deeds. (R. 1:45-49 Ex. 3, 

App. 152-56.) 

On October 15, 1992, and May 24, 1993, Transfer of 

Ownership-Forest Crop Law forms were executed for each 

parcel comprising the Real Estate. (R. 1:11 1 51, App. 118; 
R. 27:2, App. 102.) The forms expressly designated the Tribe 

as the grantee and were signed on behalf of the grantee Tribe 

by the Tribe's Secretary-Treasurer. The forms stated that 

"the Grantee agrees to comply with the terms of the Forest 
Crop Law and the contract applicable to said lands including 

the payments of severance taxes and the annual acreage 

share." (R. 1:11-12 11 52-53, App. 118-19; R. 1:50-52 Ex. 4, 

App. 157-59; R. 27:2, App. 102.) 

The transfer forms were submitted to DNR, which 

thereafter executed Transfer Orders permitting the Real 

Estate to remain enrolled in the Forest Croplands program 

following the transfer of ownership to the Tribe. (R. 1:12 

11 54--56, App. 119; R. 1:53-63 Ex. 5, App. 160-70.) 
The Transfer Orders included a finding that "[t]he new owner 

(LAC COURTE OREILLES) has petitioned the Department 

of Natural Resources to continue Forest Crop Law 

designation for the parcel, agreed to comply with the terms of 

the Forest Crop Law, and certified an intent to practice sound 

forestry on the land." (R. 1:53-63 Ex. 5, App. 160-70.) 

Between the time of the execution of the Transfer 

Orders in 1992-93 and the expiration of the Real Estate's 

enrollment in the Forest Croplands program at the end of 
2012, Wisconsin's general real estate property tax was not 

assessed on the Real Estate, and the Tribe instead 

periodically made smaller tax payments for the Real Estate 

pursuant to the requirements of the Forest Croplands Law. 

(R.1:12157, App. 119.) 
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On April 19, 2011, DNR gave the Tribe written notice 

that the Real Estate's enrollment in the Forest Croplands 

program would expire on December 31, 2012. The notice gave 

the Tribe two options: (1) enroll the Real Estate under the 

Managed Forest Law; or (2) allow the Real Estate to expire 

from the Forest Croplands program, in which case the 

tax-advantage status under that program would end, the 

termination severance tax would be assessed, and the Real 

Estate would be placed on the general property tax roll. 
(R. 1:12-13 ,r,r 59-63, App. 119-20; R. 1:64-67 Ex. 6, 
App. 171-7 4.) The Tribe did not respond to the notice and did 

not apply to enroll the Real Estate under the Managed Forest 

Law. (R. 1:13-14 ,r,r 65, 68, App. 120-21; R. 27:3, App. 103.) 

On November 19, 2012, DNR contracted with a private 

forestry services company to conduct a volume estimate of the 

standing timber on the Real Estate. DNR received the volume 

estimate on December 17, 2012. DNR used the volume 

estimate and stumpage values as established annually by 

DNR to determine the amount of the 10 percent termination 

severance tax for the Real Estate as $74,819.74. (R. 1:14-15 
,r,r 69-72, App. 121-22; R. 1:70-189 Ex. 8; R. 27:3, App. 103.) 

On December 31, 2012, the Real Estate's enrollment in 

the Forest Croplands program expired. (R. 1:15 ,r 73, 
App. 122.) On April 15, 2013, DNR sent the Tribe notice of 

that expiration, including an invoice for the termination 

severance tax due. (R. 1:15 ,r,r 74-75, App. 122; R. 1:190-95 

Ex. 9, App. 177-82.) On October 17, 2013, DNR sent the Tribe 

a notice of past due taxes, penalties, and interest, along with 

a revised invoice. (R. 1: 15 ,r,r 76-77, App. 122; R. 1: 196-200 

Ex. 10, App. 183-87.) Neither the April 15, 2013, invoice nor 

the October 17, 2013, invoice has been paid. (R. 1:15 ,r 78, 
App. 122; R. 27:3, App. 103.) 
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III. Procedural background 

On November 12, 2015, DNR commenced this action, 

pursuant to Wis. Stat. § 77.07(2), for the purposes of 

(1) collecting from the Tribe the unpaid termination 

severance tax (with penalty and interest); and (2) in the 

alternative, enforcing the statutory lien on the Timber via a 

judgment of replevin entitling DNR to possession of a portion 

of the Timber sufficient to satisfy the unpaid tax liability. 

(R. 1, App. 108-27.) See Wis. Stat. §§ 77.03, 77.07(1). On 
May 5, 2016, the Tribe moved to dismiss on the grounds that 

DNR's claims were barred by the Tribe's sovereign immunity 

from suit and that, under principles of federal Indian law, the 

circuit court lacked subject matter jurisdiction over DNR's 

claims. (R. 14-16.) 

On October 28, 2016, the circuit court issued a Decision 

and Order granting the Tribe's motion to dismiss. 

(R. 27, App. 101-07.) The circuit court found (1) that the 

Tribe's agreement to comply with the provisions of the Forest 

Croplands Law was not a waiver of tribal sovereign immunity 

(R. 27:5-6, App. 105-06); (2) that tribal immunity barred 

DNR's in rem claim against the Timber, as well as its in 

personam claim against the Tribe (R. 27:6, App. 106); and 

(3) that the court lacked subject matter jurisdiction over 
DNR's claims because the State possessed no regulatory 

jurisdiction to apply the Forest Croplands Law to the Tribe. 

(R. 27:6-7, App. 106-07.) On January 24, 2017, DNR filed the 

present appeal. (R. 28.) 

SUMMARY OF THE ARGUMENT 

The dismissal of this case by the circuit court should be 

reversed because DNR's claims are not barred by the Tribe's 

sovereign immunity from suit and because the circuit court 

had subject matter jurisdiction over those claims. 
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First, the Tribe's sovereign immunity from suit does not 

apply here because the Tribe voluntarily waived that 

immunity. The Tribe's decision to keep the Real Estate 
enrolled in the Forest Cropland program resulted in a 

contract with the State under which the Tribe expressly 
agreed to comply with provisions of state law that specifically 

allow the Tribe to be sued under the circumstances of this 
case. Such a contractual agreement to be sued by a tribe is a 

valid waiver of tribal immunity. Contrary to the circuit court's 

view, such a waiver does not require the use of magic words 

specifically addressing sovereign immunity. 

Second, even if the Tribe's sovereign immunity had not 

been waived, it would not bar DNR's in rem tax lien claim, 

which is brought against the Timber, not against the Tribe. 

Sovereign immunity, when properly invoked, deprives a court 

of personal jurisdiction over the sovereign. DNR's tax lien 

claim, however, invoked the circuit court's in rem jurisdiction 

over the Timber, not its in personam jurisdiction over the 

Tribe. Tribal sovereign immunity, therefore, did not bar the 

circuit court from exercising in rem jurisdiction over DNR's 
tax lien claim against the Timber. 

The circuit court erroneously relied on cases from other 

contexts in which sovereign immunity has barred some in rem 

suits against government-owned property. Those cases, 

however, do not establish a rule that sovereign immunity 
always protects a sovereign's property from in rem claims, 

and the circuit court failed to analyze why those cases should 

be considered analogous to this case. In fact, this case is 
readily distinguishable because DNR's in rem claim does not 

involve potential seizure of government-owned property, but 

only seeks to enforce the State's pre-existing property interest 

in the tax lien on the Timber. 

Third, the circuit court had subject matter jurisdiction 

over DNR's claims under the balancing and infringement test 

established by the United States Supreme Court for assessing 
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state civil jurisdiction over Indian tribes and their members. 

State jurisdiction does not impair tribal interests or infringe 

on tribal autonomy (1) because the Tribe consented to that 

jurisdiction when it agreed to comply with the Forest 

Croplands Law; (2) because the Tribe has only an unrestricted 

fee simple property interest in the Real Estate and has lost 

any plenary and exclusive jurisdiction over that land; and 

(3) because DNR is not trying to deprive the Tribe of any 

portion of its land, but is only enforcing a limited property 

interest in the Timber that belonged to the State long before 

the Tribe purchased the Real Estate and that has never been 

conveyed to the Tribe. 

STANDARD OF REVIEW 

A motion to dismiss tests the legal sufficiency of the 

plaintiff's complaint. Nichols v. Progressive N. Ins. Co., 
2008 WI 20, ,r 8, 308 Wis. 2d 17, 746 N.W.2d 220. A complaint 

should be dismissed only if it is quite clear that there are no 

conditions under which the plaintiff could recover. Id. 

When reviewing a motion to dismiss, an appellate court 

usually accepts as true the factual allegations in the 

complaint and reasonable inferences from those facts. Nichols 
v. Progressive N. Ins. Co., 308 Wis. 2d 17, ,r 8. Even if the 

motion raises a jurisdictional challenge, that usual approach 

is followed where, as here, the motion claims that the 

complaint's factual allegations are facially insufficient to 

demonstrate the existence of jurisdiction Berg v. BCS Fin. 
Corp., 372 F. Supp. 2d 1080, 1088 (N.D. Ill. 2005).5 

5 If the motion to dismiss controverts the truth of the factual 
allegations in the complaint regarding jurisdiction, the court may 
look beyond those allegations and consider any evidence the 
moving party may have submitted on the jurisdictional issues. Id. 
at 1088-89. In this case, however, the Tribe did not submit any 
factual evidence in support of its motion to dismiss, so that motion 
is properly reviewed as a facial jurisdictional challenge. 

13 



Interpretation of contractual language and of 

documentary evidence is reviewed de novo. State v. King, 
212 Wis. 2d 498, 504, 571 N.W.2d 680 (Ct. App. 1997). 
Questions of law are also reviewed independently, without 

deference to the decision of the circuit court. State v. 
Vanmanivong, 2003 WI 41, ,r 17, 261 Wis. 2d 202, 661 N.W.2d 

76. A motion to dismiss on the grounds of sovereign immunity 

is a challenge to a court's personal jurisdiction. See Lister v. 
Bd. of Regents, 72 Wis. 2d 282, 296, 240 N.W.2d 610 (1976); 
Wis. Stat. § 802.06(2)(a)3. The issue of personal jurisdiction is 

independently reviewed on appeal. Hoops Enters., III, LLC v. 
Super W., Inc., 2013 WI App 7, ,r 6, 345 Wis. 2d 733, 

827 N.W.2d 120. Whether a court has subject matter 
jurisdiction is also a question of law, requiring independent 

review. Tensfeldt v. Haberman, 2009 WI 77, ,r 97, 319 Wis. 2d 
329, 768 N.W.2d 641. 

ARGUMENT 

I. The Tribe waived its sovereign immunity from 
suit by agreeing to comply with the terms of the 
Forest Croplands Law. 

It is undisputed that, as a general matter, "[s]uits 
against Indian tribes are ... barred by sovereign immunity 

absent a clear waiver by the tribe or congressional 

abrogation." Okla. Tax Comm'n v. Citizen Band Potawatomi 
Indian Tribe of Okla., 498 U.S. 505, 509 (1991). In this case, 
however, DNR's claims are not barred because the Tribe 

clearly waived its sovereign immunity from suit when, upon 

assuming ownership of the Real Estate, it elected to keep the 

land enrolled in the Forest Croplands program and expressly 

agreed to comply with the terms of the Forest Croplands Law. 

A Tribe may affirmatively waive its sovereign 

immunity through a contractual agreement, but the waiver 

"must be clear." C & L Enters., Inc. v. Citizen Band 
Potawatomi Indian Tribe, 532 U.S. 411, 418 (2001) (citation 
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omitted). Determining whether an agreement is sufficiently 

clear to effect a valid waiver requires courts to take a 

practical, commonsense approach. Bldg. Inspector & Zoning 
Officer of Aquinnah v. Wampanoag Aquinnah Shellfish 
Hatchery Corp., 818 N.E.2d 1040, 1048 (Mass. 2004) (citing 

Ninigret Dev. Corp. v. Narragansett Indian Wetuomuck Haus. 
Auth., 207 F.3d 21, 31 (1st Cir. 2000)). Although the Supreme 

Court is protective of tribal sovereign immunity, the use of 

magic words, such as the phrase "sovereign immunity," is not 

needed to effect a valid waiver. C & L Enters., 532 U.S. at 

420-21; Sokaogon Gaming Enter. Corp. v. 
Tushie-Montgomery Assocs., Inc., 86 F.3d 656, 660 (7th Cir. 
1996); Rosebud Sioux Tribe v. Val-U Constr. Co. of S.D. Inc., 
50 F.3d 560, 563 (8th Cir. 1995). In general, words that can 

fairly be construed as comprising a waiver will be found 

sufficient "when expressed in a way that could not unfairly 

surprise a tribe." Bldg. Inspector & Zoning Officer of 

Aquinnah, 818 N.E.2d at 1048. 

In accordance with these principles, an agreement by a 

tribe to be sued waives any immunity from suit that the tribe 

might otherwise possess. Sokaogon Gaming Enterprise Corp., 
86 F.3d at 659. This rule has been frequently applied to find 

a waiver in cases stemming from arbitration agreements in 

which a tribe agrees to arbitration of disputes related to a 

contract and to judicial enforcement of arbitration decisions. 

See Conference of Western Attorneys General, American 
Indian Law Deskbook 488-96 (2015 ed.) (collecting cases). 

The leading case of this type is the U.S. Supreme 

Court's decision in C & L Enterprises, in which a tribe had 

entered a standard form construction contract with a private 

contractor. C & L Enters., 532 U.S. at 414. The contract 

included a standard arbitration clause, which referred to the 

enforcement of arbitral awards "in any court having 

jurisdiction thereof." Id. The contract also included a 
choice-of-law provision stating that the contract would be 
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governed by the law of the state in which the project was 

located, i.e., Oklahoma. Id. The contract did not contain any 
language specifically referencing tribal immunity. 

The Supreme Court found that the Tribe "clearly 

consented to arbitration and the enforcement of arbitral 

awards in Oklahoma state court; the Tribe thereby waived its 

sovereign immunity from C & L's suit." C & L Enters., 
532 U.S. at 423. The waiver was clear despite the absence of 
explicit language such as: "The Tribe will not assert the 

defense of sovereign immunity if sued for breach of contract." 

Id. at 421 (quoting Sokaogon Gaming Enter. Corp., 86 F.3d at 

660). The Court also rejected the argument that it must find 
the waiver of immunity within the four corners of the 

contract. Accordingly, it consulted the American Arbitration 

Association Rules and the Uniform Arbitration Act in its 
analysis because these "are not secondary interpretive aides 

that supplement our reading of the contract; they are 

prescriptions incorporated by the express terms of the 
agreement itself." Id. at 419 n.1 (emphasis added). 

The rationale of C & L Enterprises and similar cases 

has also been applied outside the context of arbitration 
agreements. In Building Inspector & Zoning Officer of 

Aquinnah, a tribe and the State of Massachusetts had entered 

into a settlement agreement providing that the tribe would 

hold certain lands "in the same manner, and subject to the 
same laws, as any other Massachusetts corporation." 
818 N.E.2d at 1043 (quoting agreement). The court 

interpreted this as a clear waiver of sovereign immunity 

because "the parties ensured, in unequivocal wording, that 

the Tribe would have no special status in its land holdings 

different from an ordinary Massachusetts business 
corporation," and could sue and be sued in state courts like 

any state corporation. Id. at 1051. Again, no talismanic 

waiver language was required. 

16 



In the present case, similarly, the Tribe expressly 

agreed to comply with the terms of state laws that specifically 

allow the Tribe to be sued under the circumstances presented 

here. 

In 1992 and 1993, the Tribe purchased from a private, 

non-Indian corporation fee-patented lands, subject to no 

federal restrictions, that were already enrolled in and 

encumbered under the Forest Croplands program. (R. 1:11 
,r 46, App. 118.) At the time of purchase, the former 

landowner and the Tribe executed Transfer of Ownership
Forest Crop Law forms, through which the Tribe elected to 

keep the newly purchased Real Estate enrolled in the 

program. (R. 1:11-12 iliJ 51-53, App. 118-19; R. 1:50-52 
Ex. 4, App. 157-59.) Those forms expressly designated the 

Tribe as the grantee and were signed on behalf of the grantee 

Tribe by the Tribe's Secretary-Treasurer. (R. 1:11-12 

,ri[ 51-53, App. 118-19; R. 1:50-52 Ex. 4, App. 157-59.) 

The forms stated that "the Grantee agrees to comply with the 

terms of the Forest Crop Law and the contract applicable to 

said lands including the payments of severance taxes and the 

annual acreage share." (R. 1:11-12 ,r,r 51-53, App. 118-19; 

R. 1:50-52 Ex. 4, App. 157-59.) 

Those transfer forms were subsequently submitted to 

DNR, which then executed Transfer Orders permitting the 
Real Estate to remain enrolled in the Forest Croplands 

program following the transfer of ownership to the Tribe. 

(R. 1:12 ,r,r 54-56, App. 119; R. 1:53-63 Ex. 5, App. 160-70.) 

The Transfer Orders included a finding that "[t]he new owner 

(LAC COURTE OREILLES) has petitioned the Department 

of Natural Resources to continue Forest Crop Law 

designation for the parcel, agreed to comply with the terms of 

the Forest Crop Law, and certified an intent to practice sound 

forestry on the land." (R. 1:53-63 Ex. 5, App. 160-70.) The 

Transfer of Ownership-Forest Crop Law forms and the 

Transfer Orders together constitute a contractual agreement 
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between the Tribe and the State of Wisconsin. See Wis. Stat. 

§ 77.03 (petition by landowner and order by DNR "shall 

constitute a contract between the state and the owner"). 

The terms of the Forest Croplands Law, with which the 

Tribe agreed to comply, expressly provide that the owner of 

enrolled land is personally liable for any severance tax on any 

wood products cut from that land and that any such tax 

"shall also be a lien on such wood products wherever situated 

and in whatever form." Wis. Stat. § 77.07(1). Those agreed-to 

terms further provide that DNR may report any unpaid 

severance tax to the Attorney General, who is authorized to 

collect the unpaid tax "by suit against the owner and by 
attachment or other legal means to enforce the lien." 

Wis. Stat.§ 77.07(2). The enforcement provisions of Wis. Stat 
§ 77.07(2) thus are "incorporated by the express terms of the 

agreement itself." C & L Enters., 532 U.S. at 419 n.1. 
By incorporating and agreeing to comply with the terms of the 

Forest Croplands Law, the Tribe agreed that it could be sued 

in state court to collect unpaid severance tax and/or to enforce 

the statutory lien on the Timber. The Tribe thereby clearly 

waived its sovereign immunity from such court actions, 

including the present action. 

The circuit court rejected the above argument, finding 

no waiver in the absence of language that specifically and 

expressly addressed and waived sovereign immunity. 

In support of that conclusion, the Court relied on the principle 

that "[t]here is a difference between the right to demand 

compliance with state laws and the means available to enforce 

them." Kiowa Tribe of Okla. v. Mfg. Tech., Inc., 523 U.S. 751, 
755 (1998). (R. 27:5, App. 105.) The circuit court erred for two 
reasons. 

First, the above-quoted principle misses the point here. 

It is true that, where a tribe is subject to state law but has not 

clearly waived its sovereign immunity, it may not be possible 

to enforce tribal compliance with state law by suing the tribe. 
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In this case, however, the Tribe entered into an agreement 

that expressly incorporated the terms of the Forest Croplands 

Law. Those terms include provisions authorizing collection of 

unpaid severance tax "by suit against the owner" of the 

enrolled land and "by attachment or other legal means to 

enforce the lien" on timber grown on that land. Wis. Stat. 

§ 77.07(2). The fact that there is a difference between 
imposing a liability on a tribe and enforcing that liability says 

nothing about whether the Tribe's contract with the State in 

this case waived the Tribe's immunity from suit. 

Second, the circuit court's insistence that a valid waiver 

requires "special language addressing sovereign immunity" 

(R. 27:5, App. 105) is contrary to C & L Enterprises, Building 
Inspector & Zoning Officer of Aquinnah, and the other cases 

discussed above. Under those cases, the use of magic words 

specifically addressing sovereign immunity is not required 

and a contractual agreement that expressly incorporates 

terms that provide for lawsuits against a contracting party is 

sufficient to waive any immunity the party might otherwise 
have from such a suit. 

Here, the Tribe's contract with the State expressly 

incorporated the requirements of the Forest Croplands Law. 

By entering that contract, the Tribe agreed to those 

requirements, including the enforcement actions authorized 

by Wis. Stat. § 77.07(2). That agreement was sufficient to 

waive the Tribe's sovereign immunity with regard to such 

actions. Because the Tribe agreed to comply with statutory 

terms that expressly included enforcement through court 

actions like the present lawsuit, this action is not barred by 
the Tribe's sovereign immunity. 
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II. The Tribe's sovereign immunity, even if not 
waived, would bar only DNR's in personam claim 
against the Tribe itself, but would not bar DNR's 
in rem tax lien claim against the Timber. 

Even if the Tribe's sovereign immunity had not been 

waived, that immunity still would not bar DNR's in rem claim 

against the Timber because in personam jurisdiction over the 

Tribe is not necessary for the in rem claim. 

The distinction between in personam and in rem 

jurisdiction is well established. "If a court's jurisdiction is 

based on its authority over the defendant's person, the action 

and judgment are denominated 'in personam' and can impose 

a personal obligation on the defendant in favor of the plaintiff. 

If jurisdiction is based on the court's power over property 

within its territory, the action is called 'in rem' or 'quasi in 
rem."' Shaffer v. Heitner, 433 U.S. 186, 199 (1977). In an in 

rem proceeding, the court has jurisdiction over the property 

itself. See Midland Funding, LLC v. Mizinski, 2014 WI App 

82, 355 Wis. 2d 475, 481, ,r 11 n. 2, 854 N.W.2d 371 (in rem 

jurisdiction refers to a court's power over property in its 

territory). "A proceeding in rem is essentially a proceeding 

to determine the rights in a specific thing or in specific 

property, against all the world, equally binding on everyone." 

Cass Cty. Jt. Water Res. Dist. v. 1.43 Acres of Land in 
Highland Twp., 643 N.W.2d 685, 689 (N.D. 2002) (quoting 

1 Am. Jur. 2d Parties, § 1 (1987)); see also City of Milwaukee 
v. Glass, 2001 WI 61, ,r 16, 243 Wis. 2d 636, 628 N.W.2d 343 

("An in rem action is directed against the property and seeks 

a judgment as against the world with respect to the property 

that is the subject of the action."). 

Sovereign immunity is a defense to the personal 

jurisdiction of the court over the sovereign. Lister v. Ed. of 
Regents, 72 Wis. 2d at 296; City of Kenosha v. State, 
35 Wis. 2d 317, 328, 151 N.W.2d 36 (1967). A proceeding in 

rem, however, "takes no cognizance of an owner or person 
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with a beneficial interest, but is against the thing or property 

itself directly and has for its object the disposition of the 

property, without reference to the title of individual 
claimants." 1 Am. Jur. 2d Actions § 29 (2005). A judgment in 

rem does not impose a personal liability or responsibility on a 

property owner, but rather operates directly against the 

property in question, without regard to whether a property 

owner is subject to the in personam jurisdiction of the court. 

See Shaffer, 433 U.S. at 199; Cass Cty. Jt. Water Res. Dist., 
643 N.W.2d at 689 (quoting 20 Am. Jur. 2d Courts, § 80 

(1995)). 

A court exerc1s1ng 1n rem jurisdiction over real or 

personal property, therefore, is not deprived of that 

jurisdiction merely because sovereign immunity may bar an 

exercise of personal jurisdiction over a party claiming an 

interest in that property. See Lundgren v. Upper Skagit 
Indian Tribe, 389 P. 3d 569, 573 (Wash. 2017). To the 

contrary, in rem proceedings exist precisely to address 

circumstances in which in personam jurisdiction cannot be 

secured over one or more of the parties with potential claims 

to the property. 4A Charles Alan Wright & Arthur R. Miller, 

Federal Practice and Procedure§ 1070, 280 (3d ed. 2002). 

Numerous courts have applied the distinction between 

in rem and in personam jurisdiction to support the conclusion 

that Indian tribes cannot invoke their sovereign immunity 

from suit to automatically defeat proper in rem actions 

against property in which the Tribe has or claims an interest. 

In Cass County Joint Water Resource District, a county 

water district brought an in rem condemnation action against 

unrestricted, tribal-owned fee property. 643 N.W.2d at 

687-88. The court found that "[a] proceeding in rem is an 

action against the property itself, and in personam 

jurisdiction is not required." Id. at 689. Accordingly, the court 

concluded that the exercise of in rem jurisdiction over 

property by a state court does not implicate the sovereign 
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immunity of the property's owner. Id. at 694. Tribal sovereign 

immunity thus presented no bar to the in rem condemnation 
action. 

In Anderson & Middleton Lumber Co. v. Quinault 
Indian Nation, 929 P.2d 379 (Wash. 1996) (en bane), the court 

held that the trial court had in rem jurisdiction over a lumber 

company's action to quiet title and partition a tribe's 

fee-patented property. Id. at 873. Because the trial court's 

in rem jurisdiction over the property was clear, the court 

declined to address whether the tribe's sovereign immunity 

could defeat the trial court's assertion of in personam 
jurisdiction. 

Very recently, the Washington Supreme Court again 

relied on Anderson and held that tribal sovereign immunity 

did not bar an in rem action brought by private, non-Indian 

landowners to quiet title to a disputed strip of property 

between their lot and an adjoining lot owned in fee by an 

Indian tribe. Lundgren, 389 P.3d at 572-74. 

Similarly, in Miccosukee Tribe v. Department of 
Environmental Protection, 78 So.3d 31 (Fla. Dist. Ct. App. 

2012), the court held that tribal sovereign immunity did not 

defeat an eminent domain action against tribally owned fee 

land. Id. at 34 ("The eminent domain action here is not an 
action against the Tribe itself, but instead is an action against 

land held in fee by the Tribe."); accord Oneida Tribe of Indians 
v. Vill. of Hobart, 542 F. Supp. 2d 908, 923 (E.D. Wis. 2008).6 

6 There are some decisions from the Second Circuit and federal 
district courts in New York that disagree with the above cases on 
the issue of the effect of sovereign immunity on a court's in rem 
jurisdiction over tribal property. See, e.g., Cayuga Indian Nation v. 
Seneca Cty., 890 F. Supp. 2d 240 (W.D.N.Y. 2012), aff'd 761 F.3d 
218 (2014); Oneida Indian Nation of N. Y. v. Madison Cty., 605 F.3d 
149 (2d Cir. 2010), vacated and remanded on other grounds, 
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In the present case, DNR has brought two distinct 

claims: one to enforce the Tribe's personal liability under Wis. 

Stat. § 77.07(1) for the termination severance tax, and one to 

enforce the statutory tax lien on the Timber grown on the Real 

Estate during its enrollment in the Forest Croplands 

program. Cf. Wis. Stat. § 801.07 (giving Wisconsin circuit 

courts in rem jurisdiction to settle disputes over real or 

personal property); Wis. Stat. § 75.521 (providing a detailed 

procedure for foreclosing "tax liens by action in rem" and 

defining "tax lien" to mean "the lien or interest evidenced by 

any tax certificate upon which a tax deed may be applied for 

as provided by law"). 

DNR's personal liability claim is an in personam claim 

against the Tribe. That is the only claim in this case that could 

potentially be barred by the Tribe's sovereign immunity from 

suit. The tax lien claim, in contrast, is an in rem claim against 

the Timber. It is not directed against the Tribe and asserts no 

claim against the Tribe or its sovereignty, but merely seeks to 

enforce a recorded property interest that the State already 

owns in the Timber. Under the cases discussed above, 

in personam jurisdiction over the Tribe is not necessary for 

the in rem claim. The Tribe's sovereign immunity, therefore, 

did not bar the circuit court from exercising in rem 

jurisdiction over DNR's tax lien claim against the Timber. 

562 U.S. 42 (2011) (per curiam). Those cases, however, do not 
examine the distinction between in rem and in personam 
jurisdiction with the same degree of depth and are less persuasive 
than the cases discussed above. Also unpersuasive is Hamaatsa, 
Inc. v. Pueblo of San Felipe, 388 P.3d 977 (N.M. 2016), which held 
that tribal sovereign immunity deprived the court of subject matter 
jurisdiction over an in rem action. That holding is in error because, 
as previously noted, sovereign immunity deprives a court of 
personal jurisdiction over the sovereign, not subject matter 
jurisdiction. 
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The circuit court rejected the above arguments and held 

that "the same sovereign immunity that prevents an 

in personam claim against LCO prevents the DNR's in rem 
action." (R. 27:5, App. 105.) The court was persuaded by cases 

the Tribe cited in which sovereign immunity was found to bar 

in rem actions involving government property. The Court 

reasoned that protecting government property is "[o]ne of the 
main purposes of sovereign immunity," which "is necessary to 

preserve the autonomous political existence of the tribes and 
to preserve tribal assets." (R. 27:5, App. 105.) Allowing DNR's 

in rem claim to proceed, according to the Court, "would simply 

circumvent tribal sovereign immunity allowing taking of 

tribal property." (R. 27:5, App. 105.) The circuit court's 

conclusion is erroneous for several reasons. 

First, the court's analysis was conclusory. The court 

simply asserted that it found the cases cited by the Tribe to 

be persuasive, without actually analyzing those cases and 

without attempting to distinguish or even discuss the 

reasoning of the cases above that had been cited by DNR. 

Instead, the court simply ruled in favor of the Tribe, 
apparently on the policy ground that it is important to tribes 

that their assets be protected. That policy, without more, 

however, is not a persuasive response to the reasoning of the 

numerous courts that have held that tribal sovereign 
immunity does not automatically bar in rem actions against 

tribal property. 

Second, contrary to the circuit court's suggestion, the 

cases cited by the Tribe did not stand for the proposition that 

sovereign immunity bars all in rem claims against 

government property. What the cases say, rather, is that 

sovereign immunity can bar such claims in some 

circumstances, while not barring them in others. See, e.g., 
Zych v. Wrecked Vessel Believed to Be the "Lady Elgin," 
960 F.2d 665, 669 (7th Cir. 1992) ("the Supreme Court 

recently declared ... that there is no general in rem exception 

24 



to principles of sovereign immunity") (citing United States v. 
Nordic Vill., Inc., 503 U.S. 30 (1992)); Nordic Vill., Inc., 
503 U.S. at 38-39 (noting that, while sovereign immunity 
may bar in rem claims seeking money, it does not necessarily 

bar in rem claims seeking tangible property) (citing United 
States v. Whiting Pools, Inc., 462 U.S. 198 (1983)); California 
v. Deep Sea Research, Inc., 523 U.S. 491, 503, 508 (1998) 

(noting that in rem admiralty proceedings are "not wholly 

exempt from tµe operation of the Eleventh Amendment" while 

expressly leaving open the possibility that there may be some 

circumstances in which an in rem admiralty action might 

proceed despite the Eleventh Amendment). Neither the Tribe 

nor the circuit court supplied any explanation of why the 

circumstances in those and similar cases are materially 

analogous to the circumstances of this case-i.e., a case to 

enforce a long-standing tax lien against timber located on 

unrestricted fee land owned by an Indian tribe. 

In fact, the present case is readily distinguishable from 

the cases that the circuit court said it found persuasive. Those 

cases all involved potential seizure of government-owned 

property. In contrast, DNR's in rem claim in the present case 

does not seek to seize any property interest owned by the 

Tribe. Rather, DNR seeks only to enforce the State of 

Wisconsin's pre-existing property interest in the Timber 

(i.e. the tax lien). 

The State acquired its property interest in the Timber 

in 1962 from the Owens-Illinois Glass Company, which, at the 

time, owned the Real Estate and the trees growing thereon. 

Every subsequent sale of the Real Estate was subject to 

DNR's pre-existing property interest in the Timber. 

Therefore, when Futurewood Corporation sold the Real 
Estate to the Tribe in 1992-93, it could not and did not convey 

to the Tribe any ownership of the property interest in the 

Timber that the State had already owned for approximately 

30 years. 
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DNR's in rem claim only asked the circuit court to 

enforce the property interest in the Timber that the State had 

acquired in 1962; it did not ask the Court to deprive the Tribe 
of any property interest that it had obtained when it 

purchased the Real Estate in 1992-93. The circuit court thus 

plainly erred when it said that allowing DNR's in rem claim 

would be "allowing taking of tribal property." (R. 27:5, 
App. 105.) For this reason and the other reasons discussed 

above, the Tribe's sovereign immunity did not bar DNR's in 

rem claim against the Timber. 

III. The circuit court had subject matter jurisdiction 
over DNR's claims under the balancing and 
infringement test established by the U.S. 
Supreme Court. 

In addition to finding DNR's claims barred by tribal 

sovereign immunity, the circuit court also concluded that it 

lacked subject matter jurisdiction over those claims because 

the State possessed no regulatory jurisdiction to apply the 

Forest Croplands Law to the Tribe. (R. 27:6-7, App. 106-07.) 

The court erred. Subject matter jurisdiction existed under the 

balancing and infringement test established by the U.S. 

Supreme Court for determining state civil jurisdiction over 

Indian tribes and their members. 

In the absence of an applicable federal statute 
governing the jurisdictional question, the authority of state 

courts to adjudicate civil disputes related to Indians is 

generally governed by the same standards used to determine 

state civil regulatory jurisdiction. See Conference of Western 
Attorneys General, American Indian Law Deskbook 423 

(2015 ed.). Those standards are twofold: the exercise of state 

authority may be preempted by federal law or may unlawfully 

infringe on the right of reservation Indians to make their own 

laws and be ruled by them. White Mountain Apache Tribe v. 
Bracker, 448 U.S. 136, 142-44 (1980) (citing Warren Trading 
Post Co. v. Ariz. Tax Comm'n, 380 U.S. 685 (1965); 
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Williams v. Lee, 358 U.S. 217, 220 (1959)). Applying these 

standards requires an inquiry into the nature and 

interrelationship of the state, federal, and tribal interests at 
stake, with an eye to determining whether, in the specific 

context, the exercise of state authority would, on balance, 

interfere with federal and tribal interests to such an extent as 

to lead to the conclusion that state jurisdiction is barred by 

federal law. Id. at 145. 

When this balancing and infringement analysis is 

applied to the facts that DNR has alleged, state court 

jurisdiction over DNR's claims exists for several reasons. 

First, when the Tribe agreed to comply with the terms 

of the Forest Croplands Law, including its enforcement 

provisions, it not only waived its sovereign immunity, but also 

consented to state court jurisdiction over enforcement actions 

like this one. Where such tribal consent exists, the balance of 

state and tribal interests regarding the exercise of jurisdiction 

favors the State. Similarly, the Tribe's right to make its own 

laws and be ruled by them is not infringed where the Tribe 

itself has consented to state jurisdiction. Cf. Oneida Indian 
Nation of N. Y. v. Madison Cty., 665 F.3d 408, 424-25 (2d Cir. 
2011) (recognizing that, where a tribe has waived its 

sovereign immunity from suit, a state court may exercise 

jurisdiction over an action to enforce a state tax on tribal 

property). 

Second, the nature of the Tribe's unrestricted fee simple 

property interest in the Real Estate favors state jurisdiction 

in this case. In applying the balancing and infringement test 

to questions about state jurisdiction over matters related to 

tribally owned land, attention must be paid to the distinction 

between Indian trust lands and Indian fee lands. 

See Penobscot Indian Nation v. Key Bank of Me., 112 F .3d 538, 

546 (1st Cir. 1997). 
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Indian trust lands are real property, the title to which 

the United States holds in trust for an Indian tribe. See id. 
(citing 25 U.S.C. § 465; Felix S. Cohen's Handbooh of Federal 
Indian Law 476 (Rennard Strickland et al. eds., 1982)). This 

category derives from the historic trust relationship existing 

between Indian tribes and the federal government, originally 

described as resembling that of a ward to his guardian. 

See id. (citing cases). Pursuant to that trust relationship, 

Indian trust lands generally are restricted from being 

alienated or encumbered without federal approval. With 

regard to such trust lands, federal and tribal interests are 

heightened, relative to state interests. 

In addition to trust lands, federal law also recognizes 

that Indian tribes may hold land in fee simple. Penobscot 
Indian Nation, 112 F.3d at 546. Fee simple lands are those 

lands in which the owner "is entitled to the entire property, 

with unconditional power of disposition." Id. (quoting Blach's 
Law Dictionary 615 (6th ed. 1990)). Indian fee lands are not 

subject to the trust relationship between Indian tribes and the 

federal government. Id. Unlike trust lands, therefore, Indian 

fee lands generally can be alienated or encumbered without 

federal approval. Id. 

Accordingly, with the issuance of a fee patent and the 

termination of the trust relationship and associated 
restrictions, questions pertaining to property are thereafter 

subject to examination and determination by the courts of the 
state in which the property is located. Larhin v. Paugh, 
276 U.S. 431, 439 (1928). More recently, the Supreme Court 

has stated that "once tribal land is converted into fee simple, 

the tribe loses plenary jurisdiction over it." Plains Commerce, 
554 U.S. at 328. "Moreover, when the tribe or tribal members 

convey a parcel of fee land 'to non-Indians, [the tribe] loses 

any former right of absolute and exclusive use and occupation 

of the conveyed lands."' Id. at 329 (alteration in original) 

(quoting South Dahota v. Bourland, 508 U.S. 679, 689 (1993)). 
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Here, the Real Estate is not only unrestricted fee simple 

property, but also is property that was previously owned in 

fee by non-Indians prior to its purchase by the Tribe in 1992 

and 1993. Under the above authorities, therefore, the Tribe 

has lost plenary jurisdiction over the Real Estate and no 

longer has any right of absolute and exclusive use and 

occupation of it, other than the rights that belong to any fee 

simple landowner. In these circumstances, the exercise of 

state court jurisdiction is permissible under the balancing and 

infringement test because it does not interfere with any 
special federal or tribal interests and does not infringe the 

right of reservation Indians to make their own laws and be 

ruled by them. Cf. Larkin, 276 U.S. at 439 (questions related 

to unrestricted fee property are subject to examination and 

determination by state courts). 

Third, and most importantly, the nature of the specific 

property interest in the Timber that is at issue in this case 

also favors the existence of state court jurisdiction. DNR's 

claims do not seek to deprive the Tribe of the Real Estate or 

any portion thereof. It is true that DNR's in rem claim seeks 

to take possession of a portion of the Timber via a judgment 

of replevin, but the State obtained its property interest in that 

portion of the Timber long before the Tribe purchased the 

Real Estate, and the State's property interest in the Timber 
was not conveyed to the Tribe by that land purchase. In these 

circumstances, the circuit court had jurisdiction to enforce the 

State's property interest in the Timber because such 
enforcement would not significantly interfere with any special 

federal or tribal interests and would not infringe the Tribe's 
right to make its own laws and be ruled by them. 

Notwithstanding the above considerations, the circuit 

court reasoned that it lacked jurisdiction over DNR's claims 

because the State does not have the power to regulate the 

conduct of an Indian tribe on its reservation by application of 

the Forest Croplands Law. (R. 27:6-7, App. 106-07.) That 
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reasoning was erroneous because DNR's claims in this case 
have nothing to do with applying the Forest Croplands Law 
so as to generally regulate the Tribe's conduct, whether on or 
off its reservation. The Forest Croplands program is voluntary 

and, when the Tribe purchased the Real Estate, it chose to 
continue its enrollment in that program. Contrary to the 
circuit court's suggestions, therefore, this case does not 
involve an attempt by the State to extend its regulatory 
jurisdiction to the Tribe or its reservation. This case involves 
only a limited property interest in a tax lien that has long 
belonged to the State, that has never belonged to the Tribe, 
and that relates only to a portion of the Timber located on 
land that the Tribe itself voluntarily made subject to the 
Forest Croplands Law. For this reason and the other reasons 
discussed above, the circuit court had subject matter 

jurisdiction over DNR's claims. 

CONCLUSION 

Plaintiff-Appellant Wisconsin Department of Natural 
Resources asks this Court to reverse the circuit court's 
dismissal of this case and remand for further proceedings 

consistent with this Court's decision. 

Dated this 9th day of May, 2017. 

BRAD D. SCHIMEL 
Wisconsin Attorney General 

' 

lir=tB~Lt~ ~ 
Assistant Attorney General 
State Bar #1030182 

Attorneys for Plaintiff-Appellant 

30 



Wisconsin Department of Justice 
Post Office Box 7857 
Madison, Wisconsin 53707-7857 
(608) 266-8690 
(608) 267-2223 (Fax) 
bellaviatc@doj.state.wi.us 

31 



CERTIFICATION 

I hereby certify that this brief conforms to the rules 
contained in Wis . Stat. § 809.19(8)(b) and (c) for a brief 
produced with a proportional serif font. The length of this 
brief is 9268 words. 

Dated this 9th day of May, 2017. 

JJA~ru e,8~ 
THOMAS C. BELLAVIA .v \ 
Assistant Attorney General 

CERTIFICATE OF COMPLIANCE 
WITH WIS. STAT.§ 809.19(12) 

I hereby certify that: 

I have submitted an electronic copy of this brief, 
excluding the appendix, if any, which complies with the 
requirements of Wis . Stat. § 809.19(12). 

I further certify that: 

This electronic brief is identical in content and format 
to the printed form of the brief filed as of this date. 

A copy of this certificate has been served with the paper 
copies of this brief filed with the court and served on all 
opposing parties. 

Dated this 9th day of May, 2017. 
\ 

Jk~~ c. &AkAM4 
THOMAS . BELLA VIA 
Assistant Attorney General 



APPENDIX CERTIFICATION 

I hereby certify that filed with this brief, either as a 
separate document or as a part of this brief, is an appendix 
that complies with Wis. Stat. § 809.19(2)(a) and that contains, 
at a minimum: (1) a table of contents; (2) the findings or 
opinion of the circuit court; and (3) portions of the record 
essential to an understanding of the issues raised, including 
oral or written rulings or decisions showing the circuit court's 
reasoning regarding those issues. 

I further certify that if this appeal is taken from a 
circuit court order or judgment entered in a judicial review of 
an administrative decision, the appendix contains the 
findings of fact and conclusions of law, if any, and final 
decision of the administrative agency. 

I further certify that if the record is required by law to 
be confidential, the portions of the record included in the 
appendix are reproduced using one or more initials or other 
appropriate pseudonym or designation, specifically including 
juveniles and parents of juveniles, with a notation that the 
portions of the record have been so reproduced to preserve 
confidentiality and with appropriate references to the record. 

Dated this 9th day of May, 2017. 
\ 

T~.~g~~ 
Assistant Attorney General 

2 



CERTIFICATE OF COMPLIANCE 
WITH WIS. STAT. § 809.19(13) 

I hereby certify that: 

I have submitted an electronic copy of this appendix, 
which complies with the requirements of Wis. Stat. 
§ 809.19(13). 

I further certify that: 

This electronic appendix is identical in content to the 
printed form of the appendix filed as of this date. 

A copy of this certificate has been served with the paper 
copies of this appendix filed with the court and served on all 
opposing parties. 

Dated this 9th day of May, 2017. 

~OJ C, £Jkii ~ 
THOMAS C. BELLAVIA l't/ \ 

Assistant Attorney General 


		2017-05-10T13:21:48-0500
	CCAP




