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INTRODUCTION

This case is not Hi-Lex Controls, Inc. v. Blue Cross Blue Shield of Michigan,

751 F.3d 740 (6th Cir. 2014). Hi-Lex concerned the collection of undisclosed 

“access fees” by Blue Cross Blue Shield of Michigan (“BCBSM”) under its 

Administrative Services Contract, which the Court held was a breach of fiduciary 

duty under ERISA.  This case concerns (among other things) whether a welfare 

benefit plan established by the Saginaw Chippewa Indian Tribe (“the Tribe”) for 

Tribal members—where eligibility had nothing to do with employment status—is 

governed by ERISA, which by its terms applies only to employment-based plans.  

Hi-Lex has no bearing on that question, or anything else before the Court.

In fact, the only issue with any connection to Hi-Lex is long since out of the 

case.  The Tribe and its welfare benefit plan made a claim for access fees under Hi-

Lex. BCBSM did not contest that claim in connection with the Tribe’s plan for 

employees (which, unlike the plan for Tribal members, is governed by ERISA), did 

not oppose the $8.4 million judgment on that claim, and has already paid that 

judgment.

Had the Tribe limited its complaint to access fees, this case would have been 

over long ago.  Unfortunately, the Tribe sought to leverage Hi-Lex to support a 

series of meritless ERISA claims having nothing to do with access fees.  The 

district court thoroughly considered and rejected each of these add-on claims.
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Although the Tribe contends that the court “exhibited a high degree of hostility 

towards Plaintiffs’ ERISA claims,” Br. 20, what the Tribe calls “hostility” was 

simply application of settled law to undisputed facts.  The Tribe was entitled to,

and received, the sum it paid out in access fees, but it was entitled to no more.  The 

judgment should be affirmed. 

STATEMENT OF THE ISSUES

1. Whether the district court correctly determined that the Tribe 

established and maintained two welfare benefit plans—one for Tribe employees 

and one for Tribal members.

2. Whether the district court correctly concluded that the Tribe’s 

Member Plan was not governed by ERISA because it was not established or 

maintained for the purpose of providing benefits to Tribe employees.

3. Whether the district court correctly held that BCBSM did not have a 

fiduciary duty under ERISA to ensure payment of Medicare-Like Rates for 

healthcare services obtained by Tribal members.

4. Whether the district court correctly concluded that BCBSM’s

development and management of provider reimbursement arrangements, including 

its Physician Group Incentive Program, was not a fiduciary act under ERISA.

5. Whether the district court abused its discretion by not awarding 

prejudgment interest where the Tribe did not request such an award.
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STATEMENT OF THE CASE

I. Background

A. The Employee Plan and the Member Plan

In the 1980s, the Tribe established a benefit plan “for the purpose of 

providing employee health and welfare benefits.”  Br. 23.  In the 1990s, the Tribe 

purchased fully-insured coverage from BCBSM to provide those benefits to its 

employees (“Employee Plan”). BCBSM Summary Judgment Motion, RE79-5, 

PageID#3220. Under this arrangement, the Tribe paid premiums to BCBSM, and 

BCBSM was responsible for plan participants’ claims.  BCBSM identified the

Employee Plan with Group Number 52885.  Id., PageID#3215. Only Tribe 

employees, whether or not members of the Tribe, could participate.

In 2002, the Tribe decided to establish a second healthcare benefit plan for 

Tribal members (“Member Plan”), opting this time for a self-funded arrangement 

with BCBSM administering claims. RE79-3, PageID#3162-78. The Tribe paid 

BCBSM a fee to administer the plan, and Tribal members had access to BCBSM’s 

network of healthcare providers and the benefit of the rates BCBSM had 

negotiated for all of its customers, but the Tribe was ultimately responsible for all

claims. The parties executed an Administrative Services Contract (“ASC”) to

establish this plan.  Id. BCBSM identified the Member Plan with Group Number 

61672.  RE79-6, PageID#3233.  The Member Plan was available only to members 
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of the Tribe, regardless of whether they were also Tribe employees.  RE79-5, 

PageID#3215, 3221. For all relevant years, between 91% and 95% of Member 

Plan participants were not Tribe employees. RE79-23, PageID#3635.

In 2004, the Tribe converted its Employee Plan from a fully-insured to self-

funded arrangement, with BCBSM administering claims. RE79-4, PageID#3180-

3210. The Employee Plan continued to have Group Number 52885.  RE79-7, 

PageID#3256.  The parties executed a second ASC to establish the self-funded 

iteration of the Employee Plan.  RE79-4, PageID#3180-3210.  The separate ASCs

reflected the substantial differences between the two plans.

As noted above, the Member Plan and the Employee Plan had distinct 

eligibility requirements and offered coverage to different groups of people. The 

Tribe established the Member Plan to provide benefits to its members, and 

participation in the Member Plan was based entirely on an individual’s status as an

enrolled member of the Tribe, whether or not they also happened to be Tribe 

employees. RE79-5, PageID#3215, 3219, 3221-22, 3226, 3228; RE79-22, 

PageID#3630-31.  Only Tribal members could participate in the Member Plan—

spouses and dependents who were not themselves Tribal members were not 

covered. RE79-5, PageID#3215, 3221. The Employee Plan, in contrast, had been 

created to provide benefits to Tribe employees, by reason of their employee status, 
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and whether or not they also happened to be Tribal members.  RE79-5, 

PageID#3215, 3227, 3229; RE79-22, PageID#3631.

There were also significant differences in benefits between the two plans. 

Employee Plan participants (but not Member Plan participants) had to contribute to 

the cost of their coverage. RE79-5, PageID#3216-17, 3227-28. The two plans also 

had different co-pays and deductibles. RE79-15, PageID#3359.  The Tribe funded 

the two Plans from different sources. RE79-22, PageID#3628-30.  BCBSM 

handled contract renewals, reporting, and other administrative matters separately

for the two plans. RE79-5, PageID#3217, 3225, 3230; RE79-6, PageID#3233-52; 

RE79-7, PageID#3254-73; RE79-8, PageID#3275-86; RE79-9, PageID#3288-

3309; RE79-10, PageID#3315; RE79-11, PageID#3319.  

B. The Physician Group Incentive Program

BCBSM is a pioneer in developing and implementing innovative 

arrangements to increase efficiency, reduce costs, and improve the quality of care 

for participants in BCBSM-insured and administered plans. Healthcare in the 

United States has historically operated under a fee-for-service model, in which 

providers are reimbursed for each service they provide without regard for health 

outcomes.  RE79-30, PageID#3773. As this model continued to result in dramatic 

increases in costs, BCBSM worked with providers and customers to develop

programs to reduce costs and increase the quality of healthcare in its network and 
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throughout Michigan. RE79-24, PageID#3677.  One such BCBSM initiative is the 

Physician Group Incentive Program (“PGIP”), which created financial incentives 

for physician organizations to improve patient care. Id., PageID#3676; RE79-34, 

PageID#3790.

As a large-scale purchaser of healthcare services, BCBSM creates networks 

of approved providers and negotiates favorable reimbursement arrangements with 

network members. BCBSM’s networks and reimbursement arrangements are not 

customer-specific and are not designed with particular customers in mind.  Rather, 

they are available to all BCBSM customers (and to participants in plans fully 

insured by BCBSM).  Thus, when a self-funded customer—like the Tribe—

contracts with BCBSM, that customer gains access to BCBSM’s pre-existing 

network and pays claims under the network-wide reimbursement arrangements that 

BCBSM maintains for all customers. BCBSM’s physician reimbursement 

arrangements are governed by its contract with participating physicians, the

Participating Provider Agreement, which incorporates a fee schedule that specifies 

the fees BCBSM and its customers will pay for particular medical services. RE79-

24, PageID#3683; RE79-25, PageID#3689-3704; RE79-26, PageID#3706-34.

Prior to 2005, BCBSM updated this fee schedule annually to reflect changes

in reimbursement standards set by external sources, as well as increases to reflect 

inflation and market conditions, with increases to be received by all network 
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physicians. RE79-24, PageID#3678.  In 2005, BCBSM changed this model by 

establishing PGIP, which tied a portion of the updated fee to physicians’ success in 

meeting specified goals related to quality and efficiency. Id.; RE79-34, 

PageID#3792, 3795-3800. These goals included, for example, increasing use of 

generic medications, reducing unnecessary procedures, and improving patient 

communication.  RE79-34, PageID#3811-12. Under PGIP, physicians in the 

BCBSM network contractually agreed to “allocate a fixed percentage of the 

Approved Amount”—the updated reimbursement amount paid to physicians for 

particular services—“to the Physician Group Incentive Program (PGIP) pooled 

fund for incentives related to Quality Programs.”  RE79-25, PageID#3703; RE79-

26, PageID#3718.  The amount allocated to PGIP was originally 0.5% and now 

constitutes 5% of the annual scheduled fee update.  RE79-24, PageID#3678.  

BCBSM customers paid no additional fees as a result of PGIP; instead, when 

BCBSM reimbursed providers for care, the money for PGIP was allocated by 

providers out of the payments they received. Id., PageID#3678-79; RE79-27, 

PageID#3742, 3750-51. The PGIP reward pool is funded entirely by the 

contractually specified contributions from participating physicians.  RE79-24, 

PageID#3676; RE79-28, PageID#3758. BCBSM’s payment vouchers to 

physicians reflect that physicians are paid the entire amount due for their services, 

      Case: 17-1932     Document: 19     Filed: 11/07/2017     Page: 15



8

with the PGIP allocation deducted as their contribution to the reward pool. RE79-

31, PageID#3778; see also RE79-24, PageID#3679, 3684.  

BCBSM does not retain or use any PGIP funds for any administrative or 

other purpose.  RE79-24, PageID#3679; RE79-33, PageID#3784. All of the PGIP 

funds are paid to physician organizations that achieve efficiency, quality of care, 

and other objectives established under the program. RE79-24, PageID#3679, 

3684; RE79-33, PageID#3784; RE79-35, PageID#3819; RE79-36, PageID#3826. 

Although the Tribe’s brief uses the term “PGIP fee” dozens of times, there in fact 

is no such thing. BCBSM pays for administration of the PGIP program entirely 

from its own funds. RE79-28, PageID#3760; RE79-35, PageID#3820-21; RE79-

38, PageID#3849.

PGIP has produced substantial savings for BCBSM customers, tens of

millions of dollars from its generic drug prescription incentives alone. RE79-38, 

PageID#3849. PGIP has been identified in the national press and scholarly 

publications as a pioneer in the national effort to improve the quality and reduce 

the cost of American healthcare. RE79-37, PageID#3833-39; RE79-38, 

PageID#3849.  

II. Procedural History

The Tribe filed this action in January 2016, alleging ERISA violations and 

accompanying state law claims.
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BCBSM first moved to dismiss the Tribe’s claim related to Medicare-Like 

Rates (“MLRs”).1 The Tribe’s complaint pointed to a regulation, 42 C.F.R. 

§ 136.30, which requires hospitals that accept Medicare to accept no more than 

“Medicare-Like Rates” when providing care to a member of an Indian tribe which

was authorized by the tribe’s health program.  According to the Tribe, BCBSM had 

“squandered” the Tribe’s money, and breached its fiduciary duty under ERISA, by 

failing to ensure that the Tribe paid no more than MLRs whenever possible.  The 

district court dismissed the claim, holding that BCBSM did not owe the Tribe such

a fiduciary duty under ERISA. Order, RE22, PageID#463-64. As the court 

explained, “ERISA makes no reference to the MLR regulations.  Likewise, the 

MLR regulations make no reference to ERISA.”  Id., PageID#462.  And “courts 

have uniformly held that an ERISA fiduciary does not owe a duty to the plan to 

comply with obligations extrinsic to the text of ERISA and the plan.”  Id.,

PageID#460.  It would therefore be “improper” to treat the MLR regulations as 

creating an additional fiduciary duty. Id., PageID#462.

The parties proceeded to discovery on the Tribe’s remaining claims, and 

BCBSM and the Tribe filed cross motions for partial summary judgment.  BCBSM

did not contest the Tribe’s claim for access fees paid for the Employee Plan, and

1 BCBSM also moved to dismiss the state law claims as preempted, which the 
Tribe did not oppose.
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the district court accordingly granted summary judgment to the Tribe on that claim.

Order, RE112, PageID#6215-16.

The court granted summary judgment to BCBSM on all other claims. The 

court first agreed with BCBSM that “the circumstances surrounding the creation of 

the Employee Plan and Member Plan demonstrate that they were intended to be 

two separate plans, only one of which was intended to provide coverage for 

employees.”  Id., PageID#6210.  Although the Tribe relied heavily (as it does in 

this Court) on Loren v. Blue Cross & Blue Shield of Michigan, 505 F.3d 598 (6th 

Cir. 2007), the district court concluded that Loren did not support a finding of a 

single ERISA plan.  Loren held that there is “a strong presumption that the filing of 

only one ERISA plan document [by an employer] indicates that the employer 

intended to create only one ERISA plan.”  Id. at 605.  But here, the Tribe was not 

“acting in [its] capacity as an employer” when it established the Member Plan, and 

it had never filed any ERISA plan documents for either of its plans.  RE112, 

PageID#6211-12.  Thus, the Loren presumption did not apply.  The court 

concluded that “the two plans must be viewed as separate because the Tribe clearly 

intended them to be separate plans” that “do not have interchangeable eligibility 

requirements,” and thus are “not simply ‘multiple coverage options.’” Id.,

PageID#6212.
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The court went on to hold that because the Tribe did not create the Member 

Plan in its employer capacity, ERISA did not govern the Member Plan. Id.,

PageID#6221-26.  As the court explained, ERISA’s statutory framework and 

language make clear that “a plan is an ‘employee welfare benefit plan’ [governed 

by ERISA] only if it was ‘established or is maintained for the purpose of providing 

for’” employees.  Id., PageID#6216-17.  The Member Plan was created for Tribal 

members who did not have an employment relationship with the Tribe.  Id.,

PageID#6218.  Although the Tribe noted that some participants in the Member 

Plan were Tribe employees, that was not enough to make it an ERISA plan: “The 

Tribe set out to create a healthcare plan for the purpose of covering non-

employees, meaning ERISA was never implicated in the first place.” Id.,

PageID#6224. The court accordingly granted summary judgment for BCBSM on 

all of the Tribe’s ERISA claims pertaining to the Member Plan. Id., PageID#6225.  

Finally, the court granted summary judgment for BCBSM on the Tribe’s 

PGIP claim, reasoning that “[w]hen properly understood, the lack of an ERISA 

violation in the operation of the program becomes clear.”  Id., PageID#6227.  

Contrary to the Tribe’s arguments (repeated in this Court), the court explained that 

PGIP is a contractual arrangement between BCBSM and its network providers

regarding how BCBSM’s payments for healthcare services will be distributed 

among providers—it has nothing to do with how BCBSM administers the Tribe’s 
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claims. Id., PageID#6228 (“PGIP was funded via a reallocation of a portion of the 

[annual physician] fee increase that would have been collected anyway.  Thus, 

PGIP simply represented an (arguably) more efficient way to incentivize good 

healthcare practices by providers, not an additional or increased fee.”). Under 

DeLuca v. Blue Cross Blue Shield of Michigan, 628 F.3d 743, 747 (6th Cir. 2010),

the district court held, BCBSM does not act as a fiduciary when it negotiates 

arrangements with its provider network—and thus did not act as a fiduciary in 

connection with PGIP.  Id., PageID#6226-27.  The Tribe’s attempts to liken PGIP 

to access fees (also repeated in this Court) failed because “none of the funds 

collected were retained by BCBSM.”  Id., PageID#6229.  

The district court entered a final judgment disposing of all claims, and 

awarding the Tribe $8,426,278 on the undisputed access fee claim, on July 14, 

2017.  Judgment, RE113, PageID#6233. Although the Tribe had indicated in its 

motion for summary judgment that it would seek prejudgment interest in due 

course, Tribe Summary Judgment Motion, RE81, PageID#3964, it never did.

SUMMARY OF ARGUMENT

The Tribe offers a series of arguments intended to increase the payout it has 

already received for its access fee claim.  As the district court held, none of its 

other claims finds support in the law or the record.  
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First, the Tribe contends that its Employee Plan and its Member Plan—

which have entirely different eligibility criteria, were formed at different times for 

different purposes, offer different benefits, are paid for from different funds, and 

are separately administered—are in reality a single ERISA plan.  Unable to counter 

the undisputed evidence that the plans are distinct, the Tribe argues that the Court 

should simply presume a single plan, based on Loren.  In Loren, this Court held

that, when an employer offers multiple coverage options while filing a single 

ERISA plan document, there is a presumption that the employer established a 

single plan.  505 F.3d at 605.  But none of the predicates to the Loren presumption 

exists here.  For one, the Tribe did not act as an employer in establishing the 

Member Plan, but instead offered coverage to all Tribal members irrespective of 

employment status.  And for another, the Tribe did not describe both plans in a 

single plan document, because it never filed any plan document at all, for any plan.  

Neither Loren nor any other authority or evidence supports a finding of a single 

plan.

The Tribe also argues that even if the Member Plan is separate, it is 

nonetheless an ERISA plan. Here, the Tribe asks the Court to ignore the bedrock

principle that ERISA regulates only employee benefit plans.  It is only by ignoring 

the crucial fact that the Member Plan was unrelated to any employment 
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relationship and offering a selective reading of irrelevant case law that the Tribe is 

able to claim that ERISA should apply.

The Tribe also falls short in arguing that BCBSM breached a fiduciary duty

under ERISA by failing to ensure that the Tribe paid no more than Medicare-Like 

Rates.  The Tribe’s argument rests on its characterization of the MLR regulation as 

a general “discount to people who are . . . American Indian,” which BCBSM could 

easily have obtained for the Tribe—and which ERISA supposedly required 

BCBSM to obtain. Br. 49.  But that characterization badly misses the mark.  In 

fact, the MLR regulation requires a hospital to accept MLRs only when a series of 

conditions are satisfied—for example, the person obtaining care must be a tribal

member; the care must be authorized by the tribe’s Contract Health Services 

Program; a purchase order must be provided by the Contract Health Services 

Program to the hospital; and payment must be made using Indian Health Service 

funds.  Satisfaction of this litany of conditions is well outside BCBSM’s control.

And even if it were not, the law is clear that ERISA imposes no fiduciary duty on a 

plan administrator to take actions not specifically compelled by the text of ERISA 

or the plan itself, and both are silent concerning MLRs.

The Tribe next argues that PGIP is yet another breach of an ERISA fiduciary 

duty.  The Tribe struggles to avoid DeLuca, which holds that a plan administrator’s 

negotiation of reimbursement arrangements with providers is not a fiduciary act.  
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The Tribe tries to characterize PGIP as a “hidden fee”—as in Hi-Lex and 

Pipefitters Local 636 Ins. Fund v. BCBSM, 722 F.3d 861 (6th Cir. 2013)—but the 

record makes clear that PGIP is no such thing. There is no “PGIP fee,” and every 

dollar the Tribe pays for physician reimbursement is paid as physician 

reimbursement. PGIP reflects an agreement between BCBSM and physicians in its 

provider network that governs how the amounts BCBSM pays to providers for 

healthcare services are distributed among providers, with the objective of 

improving healthcare throughout Michigan.  Indeed, the Tribe’s argument is all the 

more striking given that BCBSM created PGIP to help its customers save money

on healthcare.  And the program has been markedly successful in doing just that,

while simultaneously improving patient care.  

Finally, the Tribe seeks prejudgment interest.  But the Tribe failed to present 

that claim below, and cannot first raise it in this Court.  

The judgment should be affirmed.

STANDARD OF REVIEW

This Court reviews the grant of summary judgment and dismissal of the 

MLR claim de novo. Minadeo v. ICI Paints, 398 F.3d 751, 756 (6th Cir. 2005);

Saumer v. Cliffs Nat. Res. Inc., 853 F.3d 855, 858 (6th Cir. 2017). This Court

reviews any decision with respect to prejudgment interest for an abuse of 

discretion. Rybarczyk v. TRW, Inc., 235 F.3d 975, 985 (6th Cir. 2000).
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ARGUMENT

I. ERISA Governs Only the Tribe’s Employee Plan.

The Tribe bears the burden of establishing that the plans are governed by 

ERISA.  Daft v. Advest, Inc., 658 F.3d 583, 590-91 (6th Cir. 2011) (the existence 

of an ERISA plan is an element of a plaintiff’s claim under ERISA). The Tribe 

cannot sustain its burden as to the Member Plan because ERISA governs only 

welfare benefit plans established within an employment relationship—that is, 

“only if the plan, fund, or program covers ERISA participants because of their 

employee status in an employment relationship.” Donovan v. Dillingham, 688 

F.2d 1367, 1371 (11th Cir. 1982) (en banc) (emphasis added). Because the 

Member Plan was a distinct plan from the Employee Plan, and because 

participation in the Member Plan was based solely on membership in the Tribe, the 

district court properly granted summary judgment on the Tribe’s ERISA claims

relating to the Member Plan.

A. The Tribe Established Two Separate Welfare Benefit Plans—One 
for Tribe Employees and One for Tribal Members.

1. The Undisputed Record Shows the Plans Were Separate.

As the Tribe conceded below, “no material facts are in dispute” with respect 

to whether the Employee Plan and Member Plan were separate, Tribe Summary 

Judgment Motion, RE81, PageID#3942, and the undisputed facts confirm that they 

were.  The Tribe established two distinct welfare benefit plans: a Member Plan and 
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an Employee Plan.  The two plans were designed for different purposes, had 

different eligibility requirements, offered different benefits, were funded from 

different sources, and were separately administered under different contracts.  The 

evidence thus confirms that they were two distinct plans.

The Employee Plan was established long before the Member Plan, for the 

purpose of providing healthcare benefits to employees by reason of their status as 

employees.  It began as a fully-insured plan, and remained fully insured for several 

years after the Tribe established its self-funded Member Plan.  At all times, the 

only persons eligible to participate in the Employee Plan were Tribe employees 

and their dependents—Tribal membership alone was both insufficient and 

irrelevant.  BCBSM Summary Judgment Motion, RE79-5, PageID#3215, 3227, 

3229; RE79-22, PageID#3631.

Years after establishing the fully-insured Employee Plan, the Tribe 

established its self-funded Member Plan.  The Tribe established the Member Plan 

to provide benefits to Tribal members, and participation in the Member Plan was 

based solely on an individual’s status as a member of the Tribe, without regard to 

whether that individual also happened to be a Tribe employee. RE79-5, 

PageID#3215, 3219, 3221-22, 3226, 3228; RE79-22, PageID#3630-31.  Only

Tribal members could participate in the Member Plan—even spouses and 

      Case: 17-1932     Document: 19     Filed: 11/07/2017     Page: 25



18

dependents were not eligible if they themselves were not Tribal members.2 RE79-

5, PageID#3215, 3221. The Employee Plan and the Member Plan accordingly 

were always governed by separate contracts between the Tribe and BCBSM.  

There were also significant differences in benefits between the two plans.

Employees were required to contribute to the cost of coverage under the Employee 

Plan, while the Tribe paid the full cost for Tribal members covered under the 

Member Plan.  RE79-5, PageID#3216-17, 3227-28; RE79-15, PageID#3359. The 

plans had different co-pays and deductibles.  RE79-5, PageID#3216-17, 3231;

RE79-15, PageID#3359.  The plans had different stop-loss insurance levels

designed to limit the Tribe’s liability for claims. RE79-5, PageID#3221; RE79-6, 

PageID#3233-52; RE79-7, PageID#3254-73; RE79-11, PageID#3319; RE79-14, 

PageID#3355. There was an open enrollment period for the Employee Plan, but 

not the Member Plan.  RE79-11, PageID#3319. A fee associated with the 

Affordable Care Act was assessed on the Employee Plan, but not the Member Plan.  

RE79-5, PageID#3223.

The Tribe funded the plans from different sources.  The Member Plan was 

initially funded from the Tribe’s Government Trust, which “takes care of all of the 

2 As a result, some Tribal members who were also employees opted for the less-
favorable Employee Plan to obtain coverage for family members.  RE79-5, 
PageID#3215.
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government programs that take care of Tribal Members,” and then later from the 

Tribe’s Gaming Trust. RE79-22, PageID#3629-30. The Employee Plan, on the 

other hand, was funded from the Tribe’s Fringe Trust, which handles “any of the 

[ ] benefits that are given to an employee,” including not only the Employee Plan, 

but also employees’ 401(k), workers’ compensation, unemployment benefits, and 

“taxes that are the employer’s responsibility.”  Id., PageID#3628-29; see also

RE79-5, PageID#3219. The premiums paid by employees who participated in the 

Employee Plan were also collected in the Fringe Trust.  RE79-22, PageID#3631-

32.

There were a variety of other differences in how the two plans were handled.  

Each had a distinct contract, and BCBSM handled the contract renewals separately.

RE79-3, PageID#3162-78; RE79-4, PageID#3180-3210; RE79-5, PageID#3217, 

3225, 3230; RE79-6, PageID#3233-52; RE79-7, PageID#3254-73; RE79-8, 

PageID#3275-86; RE79-9, PageID#3288-3309; RE79-10, PageID#3315; RE79-11, 

PageID#3319. The plans also had different BCBSM customer and group numbers.

Compare RE79-12, PageID#3321-22 with RE79-13, PageID#3333-34. Each plan 

had its own Enrollment and Coverage Agreements.  RE79-16, PageID#3361-81; 

RE79-17, PageID#3383-3429. Each plan also received separate Quarterly and 

Annual Settlements detailing their respective claims, payments, and other account 

details.  RE79-5, PageID#3220, 3230; RE79-11, PageID#3319; RE79-18, 
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PageID#3431-37; RE79-19, PageID#3439-45; RE79-20, PageID#3447-3528; 

RE79-21, PageID#3530-3623.

The Tribe had separate agreements with its insurance agent for the two 

plans.  RE79-11, PageID#3319. The Tribe’s agents testified that the parties

considered the Member Plan and the Employee Plan to be separate and distinct.  

BCBSM Response to Tribe Summary Judgment Motion, RE91-21, PageID#5264;

RE91-22, PageID#5268-69. One Tribe agent testified that, when the Tribe 

considered replacing BCBSM in 2015, the Tribe asked whether BCBSM would be 

willing to retain the Member Plan due to a concern that other carriers would not 

assume the Member Plan because it was not based on an employer-employee 

relationship.  RE91-22, PageID#5270.  When the Tribe ultimately did seek 

proposals in 2017, it bid the two plans separately because “it’s not one plan, it’s

two different plans.” Id., PageID#5271.

These facts make clear that the Tribe established two separate plans at two 

different times to provide benefits to two distinct groups. Only the Employee Plan 

was established for the purpose of providing benefits to employees. The Tribe’s 

ERISA claims as to the Member Plan, then, fail as a matter of law because the 

Member Plan was not established by the Tribe in its capacity as an employer.

      Case: 17-1932     Document: 19     Filed: 11/07/2017     Page: 28



21

2. Loren Does Not Support a Finding of a Single Plan.

The Tribe argues that the Court should disregard this undisputed evidence,

and declare the two plans to be one based on the “strong presumption in favor of a 

finding that a single benefit plan exists” described in Loren.  Br. 20, 27-30.  But 

Loren has no application here.

As a threshold matter, the question in Loren was whether multiple benefit 

options created by an employer for its employees represented one ERISA plan or 

multiple ERISA plans.  505 F.3d at 605-06.  There was no dispute that ERISA 

applied; the only issue was whether the employer had created a single ERISA plan 

or several different ERISA plans for its employees.

Recognizing that the employer had the ability to create multiple plans by 

filing multiple ERISA plan documents, if that was the employer’s intention, this

Court “start[ed] with the strong presumption that the filing of only one ERISA plan 

document indicates that the employer intended to create only one ERISA plan.”  

Id. at 605.  Thus, under Loren, there is a presumption of a single ERISA plan 

where (1) an employer offers benefits to employees and (2) files a single ERISA

plan document. Neither of these factors supports application of the Loren 

presumption here.
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a. The Member Plan Is Not An Employer-Sponsored Plan.

First, unlike Loren, the Tribe did not sponsor both plans in its capacity as an 

employer.  Only the Employee Plan was created by the Tribe as an employer: the 

Employee Plan was the only plan in which participants were eligible for benefits 

based on employment status.  When the Tribe established the Member Plan, by 

contrast, it specifically offered benefits irrespective of employment.  Eligibility 

turned solely on Tribal membership—employment status was irrelevant. Thus, the 

Tribe did not sponsor the Member Plan as an employer.

This simple, crucial, and undisputed fact takes this case outside the Loren 

presumption.  It was essential to Loren’s analysis that the multiple benefit options 

were all offered by an employer to its employees.  This was not happenstance:  the 

fact that a plan is sponsored by an employer offering benefits to employees based 

on their employment status is what causes the plan to be governed by ERISA in the 

first place.  “ERISA,” after all, stands for the Employee Retirement Income 

Security Act of 1974.  The very first definition in the Act states that a plan 

governed by ERISA is “any plan, fund, or program which was heretofore or is 

hereafter established or maintained by an employer.” 29 U.S.C. § 1002(1) 

(emphasis added).  Thus, ERISA applies to a plan only if the plan “covers ERISA 

participants because of their employee status in an employment relationship, and 
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an employer or employee organization is the person that establishes or maintains 

the plan, fund, or program.”  Donovan, 688 F.2d at 1371 (emphasis added).

In Loren, the Court’s starting premise was the undisputed fact that all the 

benefits in question were being offered to employees in one or more employer-

sponsored ERISA plans; the only question was whether the employer sponsored 

one or multiple ERISA plans.  505 F.3d at 604 (“Here, there is no doubt about 

whether there is an ERISA plan. The question is how many.”). Every authority 

cited in Loren likewise addressed whether an employer had created multiple 

ERISA plans.  See Notice of Proposed Rulemaking for Health Coverage 

Portability, 69 Fed. Reg. 78800-01, 78807 (Dec. 30, 2004) (“all medical care 

benefits made available by an employer or employee organization . . . are generally 

considered to constitute one group health plan (the default rule)”) (quoted in Loren,

505 F.3d at 604-05) (emphasis added); Chiles v. Ceridian Corp., 95 F.3d 1505, 

1511 (10th Cir. 1996) (examining whether an employer had created multiple 

ERISA plans when it filed multiple ERISA plan documents) (discussed in Loren,

505 F.3d at 605). Indeed, even the Tribe characterizes Loren as relating to plans 

offered by an employer.  Br. 28 (“Loren requires a presumption that all benefits 

offered by an employer constitute one plan.”) (emphasis added).  And that is 

exactly why there is no Loren presumption here:  because the benefits offered by 
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the Tribe under the Member Plan were not offered in the Tribe’s capacity as an 

employer, and eligibility was unrelated to employment, Loren does not apply.

The district court correctly relied on this crucial, undisputed point in its 

summary judgment order:  

The Employee Plan was created by the Tribe in its 
capacity as an employer, while the Member Plan seems 
to have been created by the Tribe in its capacity as a 
sovereign. . . . This fundamental difference between the 
Tribe and traditional employers is crucial to the 
determination that the Employee Plan and Member Plan 
are distinct.

RE112, PageID#6213.  The Tribe now argues that the “district court’s focus on the 

Tribe’s sovereignty is wholly unwarranted,” Br. 40, but the Tribe misses the point.  

What the court actually—and correctly—focused on was that the Tribe did not act 

in its capacity as an employer when it sponsored the Member Plan.  It was the 

Tribe’s non-employer role, not that its non-employer role happened to be as a 

sovereign, that is determinative in demonstrating that the Employee Plan and 

Member Plan are distinct.3

3 The cases the Tribe cites addressing the “government plan” exception to ERISA 
are irrelevant.  See Little River Band of Ottawa Indians v. BCBSM, 183 F. Supp. 3d 
835, 840-41 (E.D. Mich. 2016); Coppe v. Sac & Fox Casino Healthcare Plan, No. 
2:14-cv-02598, 2015 WL 6806540, *3-4 (D. Kan. Nov. 5, 2015).  They stand for 
the proposition that a tribe’s welfare benefit plan is subject to ERISA insofar as the 
plan is established or maintained for employees engaged in commercial—as 
opposed to governmental—activities.  Little River Band, 183 F. Supp. 3d at 840-
41; Coppe, 2015 WL 6806540, at *3-4.  They say nothing about whether ERISA 
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b. The Employee Plan and the Member Plan Are Not 
Governed By a Single Plan Document.

The second ground cited in Loren for the presumption of a single plan was 

that the employer had submitted a single ERISA plan document using a single 

ERISA identification number. See 505 F.3d at 605-06 & n.2. The employer could 

have submitted multiple plan documents, but did not, which supported “the strong 

presumption . . . that the employer intended to create only one ERISA plan.”  Id. at 

605. Not so here.

As the Tribe acknowledges, it did not submit any plan documents for any 

plan.  Br. 24, 27; BCBSM Response to Tribe Summary Judgment Motion, RE 91-

26, PageID#5340. Moreover, the Tribe historically took the position that neither 

plan was governed by ERISA.  RE91-27, PageID#5342. Showing no sense of 

irony, the Tribe now tries to use its failure to file any plan documents as a positive, 

arguing “[t]here were not ‘different ERISA identification number(s)’ or ‘language 

[in] plan documents indicat[ing] that the employer intended to establish multiple 

plans,’ because there were no plan documents at all.”  Br. 31.  But the Tribe 

misreads Loren and ignores the Court’s reasoning.  The Loren employer’s action in 

filing a single plan document under a single ERISA number, when it could have 

extends to a tribe’s plan that is designed intentionally to cover non-employees, or 
how to determine whether a tribe offers one or multiple plans.
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filed multiple plan documents instead, evidenced the employer’s intent to establish 

a single ERISA plan. 505 F.3d at 605.  Here, the Tribe’s inaction—filing no

documents—is evidence of nothing, and does not support any presumption. 

The only relevant documents in this case are the plans’ separate ASCs, 

which set forth how the two plans were to be respectively administered. BCBSM

Summary Judgment Motion, RE79-3, PageID#3162-78; RE79-4, PageID#3180-

3210. Although the Tribe suggests that the district court was confused concerning 

the ASCs, Br. 29-30, the court expressly observed that the ASCs were not “formal 

ERISA plan documents.” Order, RE112, PageID#6211.  Nonetheless, “the fact 

that the Tribe specifically signed two different contracts at different times that 

contained different provisions suggests that the two plans were not intended to be 

alternative coverage options.”  Id. The record strongly supports the court’s 

observation in this regard:  the need for two different ASCs was a necessary result 

of the Tribe’s request for myriad differences between the plans, including different 

eligibility requirements, benefits, and stop-loss levels.  RE79-11, PageID#3319; 

RE79-14, PageID#3355; RE91-15, PageID#5236.

The Tribe argues that the district court erred by even considering the fact 

that there were two ASCs, citing cases for the proposition that ASCs are not “plan 

documents.” Br. 29-30 (citing, inter alia, Fritcher v. Health Care Serv. Corp., 301 

F.3d 811, 817 (7th Cir. 2002)). As the court explained, Fritcher (and the other 
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cases the Tribe cited) held that ASCs are not formal ERISA “plan documents” of 

the type that “a plan participant could rely upon . . . in alleging denial of benefits 

under a plan.”  RE112, PageID#6211 n.5.  But “the ASCs are legally enforceable 

agreements between the Tribe and BCBSM” that “provide direct and highly 

probative evidence of the Tribe’s intent in creating the Employee Plan and the 

Member Plan.”  Id. That “highly probative evidence” further confirms that the 

Employee Plan and Member Plan are distinct.

3. The Tribe’s Remaining Arguments Cannot Overcome the 
Overwhelming Undisputed Evidence of Distinct Plans.

The Tribe offers up a hodgepodge of additional arguments for treating the 

two plans as one—none of which has merit.  The administrative agency guidance

the Tribe cites, Br. 35-37, for example, is irrelevant here. The Notice of Proposed 

Rulemaking addressed how to determine the number of group health plans offered 

by “an employer or employee organization” in the context of “an individual 

changing benefit elections among those offered by an employer or employee 

organization.”  Notice of Proposed Rulemaking for Health Coverage Portability,

69 Fed. Reg. at 78807.  The Treasury Regulation describes COBRA continuation 

coverage requirements for plans “maintained by an employer or employee 

organization to provide healthcare to individuals who have an employment-related 

connection to the employer or employee organization or to their families.” 26 

C.F.R. § 54.4980B-2—Q&A-1 (emphasis added). Like Loren, these provisions
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address situations where an employer offers multiple healthcare benefits to 

employees and the question is whether those benefits constitute one or multiple 

ERISA plans.  None of these provisions addresses whether two plans offered to 

two different classes of participants—one of which is not based on an employment 

relationship—constitute a single plan, let alone a single plan governed by ERISA.

The Tribe’s argument that the district court improperly “unbundled” the 

benefits the Tribe offered, Br. 37-40, is similarly defective. Each of the cases the 

Tribe cites addressed whether one benefit could be carved out from a broader 

ERISA benefit plan offered by an employer to its employees. See Gross v. Sun 

Life Assur. Co. of Canada, 734 F.3d 1, 7-8 (1st Cir. 2013) (employee’s long-term 

disability benefits were part of a broader ERISA plan provided by employer); 

Postma v. Paul Revere Life Ins., 223 F.3d 533, 538 (7th Cir. 2000) (“disability 

policy was part of a broader benefits package maintained by [the employer] for its 

employees”); Peterson v. Am. Life & Health Ins., 48 F.3d 404, 407-08 (9th Cir. 

1995) (health insurance policy covering partner was part of a broader employee 

benefit program where the policy had previously covered both partners and 

employees and the employer maintained various other insurance policies for 

partners and employees). None of these cases addressed a situation like that

presented here, where the Tribe maintained two distinct benefit plans, one of which 
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was designed to and did provide coverage to a class of individuals entirely outside 

any employment relationship.4

Finally, the Tribe points to a variety of nominal similarities between the 

plans.  Br. 27. The Tribe emphasizes the fact that documents for both plans were 

often delivered at the same time and that meetings regarding both plans were often 

scheduled for the same day.  But the undisputed testimony explained that this 

coordination was done for convenience, given the travel required to meet with the 

Tribe.  BCBSM Response to Tribe Summary Judgment Motion, RE91-17, 

PageID#5242; RE91-18, PageID#5246.  Moreover, the fact that the Tribe’s own 

benefits manager dealt with all of the Tribe’s benefit offerings is unremarkable—

who else would manage benefit plans for the Tribe?  The district court considered

these facts and properly rejected the Tribe’s arguments. The undisputed facts 

4 The Tribe’s contention that any supposed “bundling” principle would apply
regardless of eligibility requirements also fails.  The Tribe’s cases addressed 
different eligibility criteria within a group of employees.  See Boos v. AT&T, Inc.,
643 F.3d 127, 131-33 (5th Cir. 2011) (AT&T established one benefit plan for 
retired employees living both inside and outside its service area); Fisher v. 
Prudential Ins. Co. of Am., 842 F. Supp. 397, 401 (N.D. Cal. 1993) (multiple 
insurance policies established by industry organization for the benefit of CPAs and 
their employees constitute a single ERISA plan). The Tribe’s citation to Steiner v. 
Fortis Benefits Ins., No. CIV A 97-0265, 2000 WL 877013, *1 (E.D. La. June 29, 
2000), simply quotes the background facts and ignores the court’s explanation that 
the employer “provided long term disability insurance for [its] employees, 
particularly its attorneys, through the purchase of the [ ] policy.”  Id. at *4.
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dictate the conclusion that the Tribe established and maintained two separate 

welfare benefit plans.

B. ERISA Does Not Govern the Member Plan.

Because the Employee Plan and Member Plan are distinct, whether ERISA 

governs each must be determined separately.  ERISA applies to the Employee 

Plan.  ERISA does not apply to the Member Plan, however, because it was not 

established or maintained for the purpose of providing benefits to Tribe employees.  

As the district court properly found, “[a]ny inclusion of employees in the Member 

Plan was unrelated to their employment relationship with the Tribe.”  RE112, 

PageID#6224.

As detailed above, ERISA applies to “employee benefit plans” established or 

maintained by an employer or an employee organization.  29 U.S.C. § 1003(a).  

The statute therefore applies to a plan only where the plan “covers ERISA 

participants because of their employee status in an employment relationship, and 

an employer or employee organization is the person that establishes or maintains 

the plan, fund, or program.”  Donovan, 688 F.2d at 1371 (emphasis added); see 

also Thompson v. Am. Home Assur. Co., 95 F.3d 429, 438 (6th Cir. 1996) (for 

ERISA to apply to accidental death policy, the employer must have established or 

maintained the plan “with an intent to provide benefits to its employees”); Shahid 
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v. Ford Motor Co., 76 F.3d 1404, 1412 (6th Cir. 1996) (“ERISA was designed to 

protect employees’ expectations in benefit plans.”).

The necessary corollary to this statutory requirement is that ERISA does not 

govern benefit plans “not designed to benefit . . . employees.” Slamen v. Paul 

Revere Life Ins., 166 F.3d 1102, 1105 (11th Cir. 1999); see also LaVenture v. 

Prudential Ins. Co. of Am., 237 F.3d 1042, 1045-47 (9th Cir. 2001); Brown v. 

Metropolitan Life Ins., 836 F. Supp. 2d 501, 504 (W.D. Ky. 2011); Prudential Ins. 

v. Thomason, 865 F. Supp. 762, 767 (D. Utah 1994); McCaslin v. Blue Cross Blue 

Shield of Ala., 779 F. Supp. 1312, 1316-17 (N.D. Ala. 1991).  These cases reaffirm 

an uncontroversial point:  when a benefit plan is intended to provide coverage 

based on criteria unrelated to an employment relationship, ERISA’s scope and 

purpose are simply not implicated.

There is no dispute that the Member Plan was established with the intention 

and for the purpose of providing coverage to Tribal members, regardless of

employment. BCBSM Summary Judgment Motion, RE79-5, PageID#3215, 3219, 

3221-22, 3226, 3228; RE79-22, PageID#3630-31.  The Tribe does not dispute that 

employment status had nothing to do with a Tribal member’s ability to obtain 

coverage under the Member Plan.  The overwhelming majority of Member Plan 

participants—over 90%—were not Tribe employees.  RE79-23, PageID#3635.  

These facts allow no conclusion but that ERISA does not apply.
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The Tribe emphasizes that the Member Plan included some employees and 

argues that ERISA applies if a plan has at least one employee participant.  Br. 43-

44. The Tribe’s “one employee” argument ignores the threshold requirement for 

ERISA coverage: the employer sponsored the plan for the purpose of providing 

benefits to its employees.  See Anderson v. UNUM Provident Corp., 369 F.3d 

1257, 1263-64 (11th Cir. 2004) (“[t]he ‘established or maintained’ requirement is 

designed to ensure that the plan is part of an employment relationship” (citation 

omitted)); Peterson, 48 F.3d at 408 (ERISA applies where plan was established to 

provide benefits to employees). To be sure, some individuals who were both Tribe 

employees and Tribal members chose to join the Member Plan, perhaps because 

the Employee Plan required participant contributions to premiums while the 

Member Plan did not.  Supra, p. 18. The fact that a small percentage of Member 

Plan participants also happened to be Tribe employees—even though their 

employee status had no bearing on their eligibility under the Member Plan—cannot 

change the determinative fact that the Tribe did not establish or maintain the 

Member Plan to provide benefits to employees, and employment status was

irrelevant for coverage under the Member Plan.

None of the authorities the Tribe cites in support of its “one employee” 

argument addresses the issue presented here. For example, the Tribe quotes 

Williams v. Wright, 927 F.2d 1540 (11th Cir. 1991), for the proposition that “‘a 
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plan covering a single employee, where all other requirements are met, is covered 

by ERISA.’”  Br. 44.  But that case considered a retirement arrangement negotiated 

between a single employee and his employer and concluded that a plan that 

otherwise qualifies for ERISA coverage will not be excluded from ERISA 

requirements because it covers only one person.  Williams, 927 F.2d at 1545.

Other cases and regulations cited by the Tribe discuss whether self-employed 

individuals and working owners may join their employees in receiving coverage 

under an ERISA plan. See 29 C.F.R. § 2510.3-3(b); Santino v. Provident Life &

Accident Ins., 276 F.3d 772, 775-76 (6th Cir. 2001); Peterson, 48 F.3d at 407-08;

Madonia v. Blue Cross & Blue Shield of Va., 11 F.3d 444, 447-48 (4th Cir. 1993).  

Not one of the Tribe’s authorities addresses the question presented here: whether a 

benefit plan that is not based on an employment relationship falls within the scope 

of ERISA merely because some of those eligible to participate based on non-

employment criteria also happen to be employees.

The fact that the Tribe sponsored the separate ERISA-governed Employee 

Plan also has no bearing on whether ERISA covered the Member Plan. “A non-

ERISA plan is not converted into an ERISA plan merely because an employer also 

sponsors a separate benefits plan subject to ERISA.”  Slamen, 166 F.3d at 1105

(quoting Zeiger v. Zeiger, 131 F.3d 150, 1997 WL 737659 (Table), *1 (9th Cir. 

Nov. 25, 1997)); see also Robertson v. Alexander Grant & Co., 798 F.2d 868, 871 
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(5th Cir. 1986). The Member Plan cannot “sneak[] under the ERISA umbrella” 

simply because the Tribe also operates the Employee Plan.  Thomason, 865 F. 

Supp. at 766. “An insurance plan is either an ERISA plan based on its own terms 

and circumstances, or it is not.”  Id. at 767.

Finally, the policy concerns underlying ERISA are not implicated here. See 

Br. 41-42.  “The purpose of ERISA is to provide a uniform regulatory regime over 

employee benefit plans.”  Aetna Health Inc. v. Davila, 542 U.S. 200, 208 (2004) 

(emphasis added). ERISA governs only benefit plans in the context of an 

employment relationship—the statute has nothing to say about benefit plans 

offered for other reasons and based on other criteria, such as membership in a 

federally-recognized Indian tribe.  Nor does this case present a risk that a single 

benefit plan might be subject to overlapping regulatory regimes depending on the 

employee.  See Helfman v. GE Grp. Life Assur. Co., 573 F.3d 383, 390 (6th Cir. 

2009).  The Employee Plan is undisputedly governed by ERISA.  The fact that 

some Tribe employees opted for coverage outside the Employee Plan—through the 

Member Plan or any other available option—cannot extend ERISA’s scope beyond 

the employee benefit plans it was intended and enacted to regulate.

C. If the Employee and Member Plans Were Treated as a Single 
Plan, That Plan Would Not be Governed by ERISA.

The Tribe should be careful what it wishes for.  If this Court were to 

determine that the Member Plan and the Employee Plan were a single welfare 
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benefit plan, ERISA would not apply at all—and all of the Tribe’s claims would

fail. Where a welfare benefit plan includes by design a significant share of non-

employee participants, that plan is not covered by ERISA.  See Wis. Educ. Ass’n 

Ins. Tr. v. Iowa State Bd. of Pub. Instruction, 804 F.2d 1059, 1063 & n.4 (8th Cir. 

1986) (rejecting argument that ERISA requires only some, not all, individuals to 

satisfy the employment-based “participant” status); NARDA, Inc. v. Rhode Island 

Hosp. Tr. Nat’l Bank, 744 F. Supp. 685, 689 (D. Md. 1990) (“[F]or a plan to be 

covered by ERISA, it is essential that its participants enjoy the benefits of the plan 

by reason of their employment relationship.”).

The vast majority of participants in the Member Plan were not Tribe 

employees—indeed, for all relevant years, over 90% of Member Plan participants 

were not employed by the Tribe.  BCBSM Summary Judgment Motion, RE79-23, 

PageID#3635. If, as the Tribe urges, the two plans were treated as one, the 

percentage of non-employee participants covered from 2007 to 2014 would range 

from 43% to 49%.  Id. Therefore, under the Tribe’s single-plan theory, the Tribe 

intentionally designed its eligibility criteria such that nearly half of all of 

participants in the hypothetical single plan were not employees.  That makes clear 

that any single plan was not offered for the purpose of providing benefits to 

employees. Anderson, 369 F.3d at 1263-64; Peterson, 48 F.3d at 408. Thus, if this

Court were to determine that the Tribe established a single plan, the district court 
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would be compelled to hold on remand that ERISA does not apply at all—and 

BCBSM would be entitled to summary judgment on all of the Tribe’s ERISA 

claims.

II. BCBSM Did Not Breach Any Fiduciary Duty Under ERISA By Not 
Paying Medicare-Like Rates.

Plaintiffs also challenge the ruling that BCBSM did not breach any fiduciary 

duty under ERISA by not paying Medicare-Like Rates (MLRs) for healthcare

services provided to Employee Plan participants. See Br. 46-52.5 Plaintiffs cannot 

identify any Plan provision, or any provision in ERISA, that required BCBSM to 

pay MLRs.  As the district court explained, “ERISA makes no reference to the 

MLR regulations.  Likewise, the MLR regulations make no reference to ERISA.”  

Order, RE22, PageID#462.  In these circumstances, it would be improper to read 

into ERISA the imposition of a fiduciary duty on BCBSM to “ensure payment of 

MLRs for healthcare services obtained by eligible plan participants.”  Id.,

PageID#462-63.  

A. The MLR Regulation Is Not A “Discount” for “People Who Are 
American Indian.”

The Tribe’s argument focuses on a federal regulation that limits the 

payments a tribe is required to make for services provided by Medicare-

5 Plaintiffs assert this claim as to both plans, but it would apply to the Member Plan 
only if the Court held that ERISA governs that plan.
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participating hospitals to eligible tribal members.  42 C.F.R. § 136.30.  The 

regulation is not, as the Tribe characterizes it, a “discount” offered “to people who 

are . . . American Indian.”  Br. 49.  To understand the error in the Tribe’s 

argument, some background on the regulation is useful.

It arises against the backdrop of “[t]he Indian healthcare system [which] is

comprised of the IHS [Indian Health Service] and health programs operated by 

Indian Tribes” or other tribal organizations.  Limitation on Charges for Services 

Furnished by Medicare Participating Inpatient Hospitals to Indians, 71 Fed. Reg. 

25124-02, 25125 (Apr. 28, 2006).  The tribes and other organizations “provide, to 

the extent possible, primary, preventive, and chronic health care services to eligible 

IHS beneficiaries” in facilities they operate themselves. Id. But not all care for 

IHS beneficiaries can be provided in such facilities.  For that reason, “the Indian 

Health Service and Tribes (I/Ts) are authorized to pay for medical care provided to 

IHS beneficiaries by non-I/T public or private providers as contract health 

services” (“CHS”).  Id. Payment for such services “is made through a purchase 

order issued to the non I/T public or private providers.”  Id.

Historically, these CHS purchase order services had been provided at 

undiscounted rates “that substantially exceeded the Medicare allowable rates.”  Id.

To address this situation, the Medicare Prescription Drug, Improvement, and 

Modernization Act of 2003, P.L. 108-173, authorized the Secretary of the Interior 

      Case: 17-1932     Document: 19     Filed: 11/07/2017     Page: 45



38

to promulgate regulations requiring hospitals to accept “Medicare-Like Rates” for 

Contract Health Services provided to IHS beneficiaries.

The resulting regulation is 42 C.F.R. § 136.30.  It requires that “[a]ll 

Medicare-participating hospitals . . . must accept no more than the rates of 

payment” set forth in the regulation for care that is (as relevant here) “authorized 

by a Tribe or Tribal organization carrying out a CHS program of the IHS.”6 Id.

§ 136.30(a)-(b).  Instead of issuing a purchase order for the full billed amount as 

had historically occurred, under the regulation the CHS program now can issue,

and the hospital must accept, a purchase order in an amount no greater than what 

Medicare would pay.  Id. § 136.30(c).

As is clear from the face of the regulation, it is directed at reducing the 

expenditure of IHS funds for Contract Health Services.  The regulation requires 

that a hospital accept payment at Medicare-Like Rates when the hospital provides 

Contract Health Services, Id. § 136.30(b), which are “health services provided at

the expense of the Indian Health Service,” Id. § 136.21(e) (emphasis added). The 

regulation does not limit the payment that hospitals must accept from a third-party 

payor, like BCBSM, which is not expending IHS funds.  To the contrary, the 

6 The Amended Complaint recites that, the Tribe “carr[ies] out a CHS program of 
the Indian Health Services,” for which it receives funding from the IHS.  RE7,
PgID#61-62.
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regulation specifically addresses “payment for items and services provided to an 

individual who is eligible for benefits [from a] third party payor”:

If there are any third party payers, the [tribal 
organization] will pay the amount for which the patient is 
being held responsible after the provider of services has 
coordinated benefits and all other alternative resources 
have been considered and paid, including applicable co-
payments, deductibles, and coinsurance that are owed by 
the patient.

Id. § 136.30(g)(2) (emphasis added).  In that situation, the third-party payor makes 

its standard payment, and then the regulation limits only the amount that the tribe

must pay using IHS funds, to the extent any payment obligation remains. Id.

§ 136.30(g)(3).  

The IHS has issued several statements explaining the application of this 

regulation, as well as a later-promulgated regulation that limits the rates physicians 

and other individual providers must accept for Contract Health Services. See id.

§ 136.203.  In one statement, the IHS specifically addressed how the regulation 

applies to payments by a tribal self-insurance plan, like the Tribe’s Employee Plan.

In particular, IHS explained that the regulation “does not address the amount these 

[self-insurance] plans will pay for services”:

The CHS7 rates rule only applies to services purchased 
by the following: IHS CHS programs; Urban Indian 

7 “Contract Health Services” has been renamed “Purchased/Referred Care,” but no 
substantive change accompanied the name change.  See Indian Health Service, 
Purchased/Referred Care (PRC), available at 
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organizations . . . ; or tribally operated CHS programs
. . . . Under the coordination of benefits provisions, CHS 
is a residual resource and pays after all other resources 
have considered the claim.  Since Tribal self-insurance 
plans are not CHS programs, the CHS rates rule does not 
address the amount these plans will pay for services, but 
the rule incorporates that plan’s responsibility for 
payment relative to the CHS program under the payor of 
last resort statute.

Indian Health Service, Purchased/Referred Care Rates FAQs No. 2, available at 

https://www.ihs.gov/prc/documents/prcri/Purchased_Referred_Care_Rates_FAQ.p

df.  

Thus, claims submitted to and paid by BCBSM under the Employee Plan are 

not subject to the MLR regulation. The Tribe asserts that BCBSM “was retained 

by the Tribe as the administrator of Contract Health Services,” Br. 14, but the cited 

paragraph of the Amended Complaint (¶ 19) does not allege anything about 

Contract Health Services.  See RE7, PageID#66.  To the contrary, the Tribal 

controller testified that none of the claims administered by BCBSM were paid with 

IHS funds. RE79-22, PageID#3630-31. The Tribe conceivably could establish a 

separate program under which it uses IHS funds for MLR-eligible services, but its 

self-funded plan administered by BCBSM was not such a program.  

https://www.ihs.gov/newsroom/factsheets/purchasedreferredcare/.  The statement
quoted here uses “PRC” rather than “CHS.”  For consistency, this brief replaces 
“PRC” with “CHS” throughout.
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B. The MLR Regulation Does Not Create Any Fiduciary Duty Under 
ERISA.

Apart from the fact that the MLR regulation does not apply to self-insured 

tribal plans, like the Employee Plan, it cannot give rise to any ERISA fiduciary 

duty in any event. ERISA imposes specifically identified duties on fiduciaries.  

See 29 U.S.C. § 1104 (“Fiduciary duties”). In light of the expressly codified

detailed statutory scheme, courts do not impose additional duties on ERISA 

fiduciaries beyond those reflected in the statute and plan documents.  As the 

district court recognized, “courts have uniformly held that an ERISA fiduciary 

does not owe a duty to the plan to comply with obligations extrinsic to the text of 

ERISA and the plan.”  Order, RE22, PageID#460.  

For example, in Clark v. Feder Semo & Bard, P.C., 739 F.3d 28 (D.C. Cir. 

2014), on which the district court relied, the D.C. Circuit held that an ERISA 

fiduciary did not breach its duties under § 1104 when it distributed retirement 

funds unequally in violation of a federal tax law.  Id. at 29-30.  The court explained 

that ERISA “use[s] unequivocal language to describe the duties of plan 

fiduciaries,” and does not set forth any fiduciary duty to comply with the federal 

tax law in question.  Id. at 30; see also Reklau v. Merchants Nat’l Corp., 808 F.2d

628, 631 (7th Cir. 1986) (similar).

The Second Circuit reached a parallel conclusion in Bell v. Pfizer, Inc., 626 

F.3d 66 (2d Cir. 2010).  There, the plaintiff, a retired Pfizer employee, alleged that 
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Pfizer had breached its fiduciary duty under ERISA.  Pfizer operated an ERISA 

plan and a non-ERISA plan, and incorrectly informed the plaintiff that she was 

eligible to retire immediately under the ERISA plan in a manner that would give 

her valid stock options under the non-ERISA plan. This misinformation led her to 

retire; had she received the correct information, she would have delayed 

retirement.  The court held Pfizer did not breach any fiduciary duty under ERISA 

by providing misinformation about the ERISA plan that caused the plaintiff to lose 

benefits under the non-ERISA plan. Id. at 77-78.  The court explained that a 

contrary ruling would expand ERISA fiduciary duties too severely:  

Even where non-ERISA benefits (or exclusion 
therefrom) turn on a person’s status under an ERISA 
plan, the ERISA fiduciary duty cannot extend to more 
than the person’s qualification for that status. If it did, 
Plan administrators would be forced to search out and 
master all collateral programs relevant to employment 
termination, e.g., private medical plans administered by 
insurance companies and long-term care plans, determine 
whether they are in any way related to the ERISA plan, 
and monitor their administration, while often having no 
power over them.

Id. at 78.

These authorities compel the conclusion that BCBSM had no fiduciary duty 

to ensure that participants in the Tribe’s Employee Plan paid no more than MLRs.

Requiring BCBSM to take the steps necessary to ensure that Tribal members paid 

only MLRs whenever possible would be tantamount to forcing BCBSM “to search 

      Case: 17-1932     Document: 19     Filed: 11/07/2017     Page: 50



43

out and master all collateral programs relevant to [the Tribe]” and “determine 

whether they are in any way related to the ERISA plan, and monitor their 

administration, while . . . having no power over them.” Id. BCBSM’s fiduciary 

duty would extend well beyond the administration of claims, to the detective work 

necessary to identify the services, if any, for which the Tribe could potentially pay 

less if it and its members complied with all requirements of the MLR regulation.

As the Second Circuit held in Bell, nothing in ERISA supports such an extension 

of liability.  

The Tribe’s mischaracterization of the regulation as a “discount” on hospital 

care for “people who are . . . American Indian,” Br. 49, is an effort to fit its claim 

into the limited text of ERISA.  In the Tribe’s telling, BCBSM “squandered 

millions of dollars of Plan assets” by failing to “take advantage of that discount.”  

Id. But the Tribe’s argument simply ignores how the MLR regulation actually 

operates, and underscores why supposed obligations not enumerated in ERISA or 

an ERISA plan cannot give rise to ERISA duties.

Services provided to Tribal members would be eligible for MLRs only if a 

series of conditions were satisfied—and those conditions are well outside 

BCBSM’s control.  First, the person seeking care must be eligible to receive 

Contract Health Services, which means he or she must (among other things) be a 

Tribal member. See 42 C.F.R. §§ 136.23(a), 136.12.  The Tribe’s Employee Plan 
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includes many employees (and dependents) who are not Tribal members—and 

BCBSM has no means of determining which participants are Tribal members

potentially eligible for CHS. Cf. Tribe Opposition to BCBSM Motion to Compel, 

RE48, PageID#1564-65 (Tribe statement that even it has no “records showing who 

is both a member of the Tribe and an employed participant of the Tribe’s Plan”)

(emphasis in original). Second, the care provided by the hospital must be 

“authorized” by the Tribe’s CHS program, and (except in cases of emergency) 

provided pursuant to a purchase order issued by the CHS program and submitted to 

the hospital. See 42 C.F.R. § 136.24(a).  CHS authorization and issuance of 

purchase orders—for claims that BCBSM, by hypothesis, would not even 

administer—are well outside BCBSM’s purview.  Finally, because the MLR 

regulation requires the hospital to accept payment at Medicare-Like Rates only 

from the Tribe’s CHS program, the Tribe would have to pay for the services

through the CHS program using IHS funds—yet another step outside BCBSM’s 

control, not to mention outside the terms of the plan and the text of ERISA. The 

fiduciary duties imposed by ERISA do not stretch nearly so far.

The two district court cases the Tribe cites, Br. 50-51, do not help it.  As the 

district court here recognized, the court in Little River Band of Ottawa Indians v. 

BCBSM, 183 F. Supp. 3d 835 (E.D. Mich. 2016), did not consider the question 

presented here:  “In Little River Band, BCBSM did not directly challenge the legal 
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theory under which the Little River Band brought its MLR claim.  Instead, 

BCBSM challenged the ability of the Little River Band to plead a factual claim 

that BCBSM did not pay MLRs.” Order, RE22, PageID#463.  That is “wholly 

different” from this case:  “BCBSM argues now that Plaintiff’s claim is 

insufficient as a matter of law, not that it is insufficiently pled on the facts.”  Id.

In Grand Traverse Band of Ottawa & Chippewa Indians v. BCBSM, No. 14-

CV-11349, 2017 WL 3116262, *3 (E.D. Mich. July 21, 2017), the court described 

BCBSM’s alleged conduct as “failing to take advantage of MLR discounts 

available to Plaintiffs . . . despite knowing the regulations required providers to 

accept MLR as full payment even where the parties had negotiated service rates.”  

Id. at *4.  The court’s characterization of the MLR regulation is simply wrong.  As 

detailed above, the MLR regulation does not confer “discounts available to 

Plaintiffs.”  Instead, it establishes a system through which the Tribe’s CHS 

program can pay lower rates under certain circumstances and when certain

requirements are met.  BCBSM cannot meet those requirements—and nothing in 

ERISA requires it to do so.8

8 The court in Grand Traverse Band went onto dismiss the MLR claims as 
untimely.  Id. at *6-7.   
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III. BCBSM Did Not Breach Any Fiduciary Duty Under ERISA By 
Establishing And Implementing the Physician Group Incentive 
Program.

The Tribe argues that the district court erred in granting summary judgment 

rejecting the Tribe’s claim that BCBSM breached its fiduciary duty by establishing 

PGIP.  PGIP is an innovative program for reimbursing physicians for healthcare 

services based in part on the quality and value, rather than only the quantity, of 

care they provide.  As the court recognized, PGIP relates to BCBSM’s

reimbursement arrangements with providers, not its administration of the Tribe’s 

ERISA plan, and BCBSM does not act as a fiduciary when negotiating provider 

contracts.  See, e.g., DeLuca, 628 F.3d at 747. The court was correct to grant 

summary judgment.

A. BCBSM Does Not Act as a Fiduciary When Negotiating Provider 
Reimbursement Arrangements Such as PGIP.

ERISA imposes certain fiduciary duties on plan administrators, but only

when the administrator is acting as a fiduciary. As the Supreme Court has 

explained, ERISA administrators “may wear different hats,” and an administrator 

wears a “fiduciary hat” only “‘to the extent’ that he acts in such a capacity in 

relation to a plan.”  Pegram v. Herdrich, 530 U.S. 211, 226-27 (2000) (quoting 29 

U.S.C. § 1002(21)(A)).  BCBSM’s negotiation of reimbursement arrangements 

with its provider network is not a fiduciary act.  

      Case: 17-1932     Document: 19     Filed: 11/07/2017     Page: 54



47

That was the holding of this Court in DeLuca.  There, the plaintiff was a 

beneficiary of a self-funded preferred provider (“PPO”) plan administered by 

BCBSM—similar to the Tribe’s Employee Plan.  The plaintiff took issue with 

BCBSM’s agreement with providers to accept lower reimbursement rates for its 

HMO network in exchange for higher rates for its PPO network.  DeLuca, 628 

F.3d at 746. In the plaintiff’s view, that was a breach of BCBSM’s fiduciary duty 

because it meant participants in his plan would have to pay the higher PPO rates.  

This Court rejected that argument, concluding that “BCBSM was not acting as a 

fiduciary when it negotiated the challenged rate changes, principally because those 

business dealings were not directly associated with the benefit plan at issue here 

but were generally applicable to a broad range of health-care consumers.”  Id. at 

747. The Court observed, moreover, that Pegram required the Court to consider 

BCBSM’s claims-processing and rate-negotiating roles separately because

ERISA’s fiduciary obligations applied only to BCBSM’s role as a claims 

processor.  Id.

Under these authorities, BCBSM did not owe fiduciary duties to the Tribe in 

connection with PGIP. PGIP has nothing to do with how BCBSM administers 

claims for the Tribe’s Employee Plan. PGIP instead is a contractual arrangement 

between BCBSM and its provider network—just like the rate structure in

DeLuca—and BCBSM’s implementation of PGIP was thus not a fiduciary act. 
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BCBSM developed PGIP, in collaboration with physicians, to create financial 

incentives for physician organizations to improve patient care.  BCBSM Summary 

Judgment Motion, RE79-24, PageID#3676; RE79-34, PageID#3790.  BCBSM and 

its network physicians agreed contractually that physicians would contribute a 

fixed percentage of their reimbursement to PGIP. RE79-25, PageID#3703; RE79-

26, PageID#3718.  In other words, providers agreed to pay a portion of the 

reimbursement BCBSM paid to them for healthcare services provided to 

participants in plans administered by BCBSM into the PGIP reward pool, which is 

funded entirely by such physician contributions.  RE79-24, PageID#3676-79;

RE79-28, PageID#3758.  

When a claim is submitted for services provided to a plan participant, 

BCBSM pays the claim pursuant to the terms of the plan.  BCBSM does not retain 

any of the provider payments for any administrative or other purpose.  RE79-24, 

PageID#3679; RE79-33, PageID#3784.  Instead, all of the funds are paid to 

providers. RE79-24, PageID#3679, 3684; RE79-33, PageID#3784; RE79-35, 

PageID#3819; RE79-36, PageID#3826. The PGIP pool is created through 

deductions from the payments BCBSM makes to physicians: the physician’s 

payment voucher reflects that (a) BCBSM reimburses the physician the entire 

amount due for his or her services, and (b) via a deduction from that payment, the 

physician remits a portion of that reimbursement to the PGIP pool. RE79-24, 
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PageID#3678-79, 3684; RE79-28, PageID#3758; RE79-31, PageID#3778.  The 

PGIP pool is subsequently distributed to physician organizations based on their 

achievement of certain performance objectives. RE79-34, PageID#3791, 3795-99.

PGIP is thus a provider reimbursement arrangement as to which BCBSM owed the 

Tribe no fiduciary duty. See DeLuca, 628 F.3d at 747 (“BCBSM was not acting as 

a fiduciary when it negotiated” physician reimbursement arrangements).

Because PGIP concerns only what providers do with the reimbursements 

paid to them, and does not involve retention of any fees by BCBSM or use of 

claims payments for any purpose other than provider reimbursement, neither 

Pipefitters, 722 F.3d 861, nor Hi-Lex, 751 F.3d 740, applies here. See Br. 56-57.  

The Tribe says that its “challenge to the PGIP fee is virtually identical to the 

Plaintiffs’ challenge to the OTG fee charged by BCBSM in Pipefitters,” Br. 56, but 

that is incorrect.  In Pipefitters, the plaintiff challenged BCBSM’s collection of the

OTG fee—a fee BCBSM owed the State—by adding the OTG fee to the provider 

payments for which BCBSM billed the plaintiff plan.  See 722 F.3d at 864.  As this

Court explained, “Defendant would bill administrative services customers, like 

Plaintiff, $101 for the procedure that it had only paid $100 for.”  Id. at 866.  The 

additional $1 was not paid to providers, but was instead paid to the State to satisfy 

the OTG obligation.  Id. at 866-67.  This Court held that BCBSM “had discretion 

in the way it collected the funds” that it used to make the OTG payment to the 
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State—and exercised that discretion when it added a particular amount to provider 

payments to cover the OTG fee.  Id. Accordingly, this Court held, BCBSM’s

discretionary collection of the OTG payment from the plans it administered was a 

fiduciary act.  Id.

With PGIP, by contrast, BCBSM bills the Tribe $100 for a procedure it pays

$100 for.  BCBSM does not exercise discretion to retain any of the funds as a fee 

for itself (as in Hi-Lex) or to pay any of the funds to meet other obligations (as in 

Pipefitters). Instead, PGIP reflects an arrangement between BCBSM and its 

network providers regarding how their reimbursement payments are handled—i.e.,

providers allocate a portion of their payments to PGIP for distribution based on 

performance measures—not any discretionary action by BCBSM in the 

administration of claims for Employee Plan participants. PGIP is therefore 

governed by DeLuca, not Pipefitters.

B. There Is No Material Factual Dispute Concerning the Operation 
of PGIP.

The Tribe contends that the district court erred by supposedly making

improper factual determinations regarding whether the Tribe paid “additional 

amounts because of PGIP.”  Br. 52.  The Tribe’s argument is, as a legal matter, 

beside the point.  As discussed above, the undisputed evidence leaves no doubt that 

BCBSM did not collect or retain any “fees” in connection with PGIP, but rather 

that moneys used to fund PGIP were allocated by providers from the payments 
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they received from BCBSM, and that all PGIP funds were paid out to providers.  

Thus, as in DeLuca, whether or not BCBSM’s negotiations with providers to 

establish PGIP led BCBSM to pay more in provider payments is irrelevant, 

because BCBSM did not act as a fiduciary when it contracted with providers to 

establish PGIP and its payment provisions.

The Tribe is also wrong on the facts.  The district court did not make 

improper factual determinations—and regardless, none of the Tribe’s supposedly 

disputed issues of fact could, contrary to DeLuca, create a fiduciary duty with 

respect to BCBSM’s negotiation of provider reimbursement arrangements.

1. The Tribe Did Not Pay Any Additional PGIP “Fee” in 2005.

The Tribe argues at length that there were disputed issues of fact regarding 

whether BCBSM imposed an additional “fee” or “mark up” to fund the PGIP 

program.  Br. 53-55.  It focuses in particular on 2005, when it says “PGIP was an 

additional cost paid by Plaintiffs that Plaintiffs would not have otherwise paid.”  

Id. at 53. The district court rejected this assertion based not on any improper 

factual finding, but on undisputed evidence.  See Order, RE112, PageID#6230-31. 

The Tribe claims that BCBSM “admitted” that PGIP was an additional cost 

imposed on customers in a June 2004 issue of The Record. Br. 53 (quoting Tribe 

Summary Judgment Motion, RE82-9, PageID#4479).  That document, however, 

simply notified providers that BCBSM was implementing PGIP and that additional 
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details would be communicated in the future.  RE82-9, PageID#4479.  This single 

reference to the establishment of PGIP did not purport to explain the program or its 

funding.

The Tribe’s reliance on a January 2005 letter is similarly misplaced.  Br. 53 

(quoting RE82-8, PageID#4476).  That letter explains that, for 2005, PGIP funding 

was collected at the end of the year via a deduction from the customer’s refund 

check.  RE82-8, PageID#4476-77.  The Tribe fixates on isolated language in that 

letter to argue that PGIP resulted in an additional fee imposed on the Tribe, beyond 

the annual physician rate update.  The record, however, makes clear that because 

BCBSM’s claims system was not set up to allocate PGIP funds automatically in 

2005, BCBSM reduced the amount self-insured plans paid upfront for physician 

reimbursement at the beginning of the year by 0.5% and collected the balance as 

part of the 2005 year-end settlement process. RE82-10, PageID#4488.  The 

Tribe’s 2005 refund settlement, moreover, indicates that the portion of its claims 

payments to be allocated to PGIP was not previously included in the Tribe’s 

provider payments for “technical reasons.”  RE82-11, PageID#4493.  Thus, as the 

January 2005 letter reflects, for that one year provider payments allocated to PGIP 

were collected separately due to the constraints of BCBSM’s processing system—

but the Tribe did not pay any additional amounts because of PGIP, and certainly 

did not pay any additional amounts or fees to BCBSM.
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The Tribe also points to a 2007 email in which a BCBSM underwriter 

described PGIP as an amount “added” to a claim and analogized PGIP funds to 

access fees. RE82-6, PageID#4471.  As the district court explained, and the Tribe 

cannot dispute, the author of this email did not work on PGIP and concededly had 

no personal knowledge of how PGIP operated. Order, RE112, PageID#6230-31; 

BCBSM Response to Tribe Summary Judgment Motion, RE91-39, PageID#5492.

An isolated unfounded statement like that cannot create a genuine dispute of fact.  

Peters v. Lincoln Elec. Co., 285 F.3d 456, 477 (6th Cir. 2002) (at summary 

judgment stage, court “must analyze the evidence enough to determine whether 

there is an issue that may reasonably be resolved in favor of either party”) (citation 

and internal quotation marks omitted).  Indeed, in light of the broad and entirely 

consistent range of documents and testimony explaining how PGIP actually 

functions—and demonstrating that there was no “PGIP fee” and that contributions 

to the PGIP pool came from reimbursements paid to physicians for care they 

provided—there is no genuine dispute that PGIP did not reflect any “mark up” on 

physician claims.  

Putting aside the Tribe’s erroneous factual arguments, its argument 

regarding supposed PGIP “fees” in 2005 fails for another reason:  the Tribe’s 

claims arising from physician payments prior to January 29, 2010, are untimely.

Under 29 U.S.C. § 1113(1), an action must be filed within six years of the date of 
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the last action which constituted the breach or violation.  The Tribe filed this suit in 

January 2016, Complaint, RE1, PageID#1, much more than six years after any 

events concerning PGIP in 2005.  The district court did not need to reach this 

issue—although BCBSM raised it, see BCBSM Response to Tribe Summary 

Judgment Motion, RE91, PageID#4806-07—but this is an independent ground for 

affirmance.

2. The Tribe’s Argument Regarding Later Years Fares No 
Better.

The Tribe also asserts that PGIP must have increased the amount of the 

physician fee update because BCBSM personnel discussed the PGIP allocation at 

the same time as the annual fee update.  Br. 55.  But that timing proves nothing.  

Indeed, because the PGIP allocation was designed to come out of the annual fee 

update, the fact that the two were discussed at the same time makes perfect sense.

The Tribe does not even attempt to engage with the uncontroverted facts showing

that PGIP had no effect on the amount of the annual fee update, BCBSM Summary 

Judgment Motion, RE79-24, PageID#3678-79; RE79-27, PageID#3742, 3750-51,

or the undisputed evidence that PGIP has resulted in significant savings. RE79-37, 

PageID#3833-39; RE79-38, PageID#3849. And, in any event, even if the Tribe 

were right, this fact would be irrelevant:  as DeLuca makes clear, BCBSM does not 

act as a fiduciary when negotiating provider rates, and thus could have breached no

fiduciary duty even if it had increased provider reimbursement rates in order to
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increase the portion of those rates that went to providers in the form of PGIP 

incentive payments.

The Tribe also tries to disparage BCBSM and PGIP by asserting that 

BCBSM administered PGIP “secretly.”  Br. 56.  PGIP is a well-publicized, award-

winning program—and BCBSM disclosed to its customers both the existence of 

PGIP and the initial share of reimbursements that providers would contribute.  See 

Tribe Summary Judgment Motion, RE82-22, PageID#4584 (customer letter stating 

“[a] small portion (0.5 percent) of the 2004 physician fee update will be used to 

fund the pilot program” of PGIP). Moreover, as the Tribe concedes, the amount 

providers contributed to PGIP was identified on the Tribe’s refund check.  RE82-

11, PageID#4493. And in any event, BCBSM was under no obligation to disclose 

the details of the PGIP arrangement to the Tribe.  “[T]he text, structure and 

legislative history of ERISA do not support the imposition of a broad duty to 

disclose physician compensation plans.”  Ehlmann v. Kaiser Found. Health Plan of 

Tex., 198 F.3d 552, 556 (5th Cir. 2000).

IV. The Tribe Waived Any Claim to Prejudgment Interest.

Finally, the Tribe contends that the district court “abused its discretion by 

failing to award Plaintiffs prejudgment interest” on the award of access fees in 

connection with the Employee Plan.  Br. 59-60.  But the district court could not 

have abused its discretion, because the Tribe never gave it an opportunity to 
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exercise any discretion.  While the Tribe stated in its Complaint that it planned to 

seek prejudgment interest, see Amended Complaint, RE7, PageID#103, ¶ F, it 

never submitted a claim for any particular award—and thus waived any such 

claim. See Allstate Ins. Co. v. Green, 831 F.2d 145, 148 (6th Cir. 1987) (“We 

cannot charge the district judge with having abused a discretion she was never 

asked to exercise.”).

The Tribe’s brief in this Court does not cite any filing below requesting an

award of prejudgment interest—and there was none.  In fact, the Tribe’s Motion 

for Summary Judgment makes clear that it made no such request.  In that motion, 

the Tribe asked the court to enter judgment “plus interest and attorneys’ fees to be 

determined later.”  Tribe Summary Judgment Motion, RE81, PageID#3964

(emphasis added). By affirmatively representing that the issue would be 

“determined later,” the Tribe “indicated to the district court that there was no need 

at that time for it to act on the [Tribe’s] request for prejudgment interest.”  

LaAsmar v. Phelps Dodge Corp. Life, Accidental Death & Dismemberment & 

Dependent Life Ins. Plan, 605 F.3d 789, 817 (10th Cir. 2010). Yet, the Tribe never 

followed up with the claim that it had promised would come “later.”  The Tribe 

cannot now argue that the court abused its discretion by not sua sponte granting the 

Tribe something it failed to request.
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The Tribe did not lack opportunity to ask. Once the court entered judgment

without awarding prejudgment interest, the Tribe could have asked for 

prejudgment interest in a Rule 59(e) motion to alter or amend. See Osterneck v. 

Ernst & Whinney, 489 U.S. 169, 176 (1989) (“a postjudgment motion for 

discretionary prejudgment interest involves the kind of reconsideration of matters 

encompassed within the merits of a judgment to which Rule 59(e) was intended to 

apply”). The Tribe never did so.  Instead, it filed a notice of appeal, and in doing 

so “waived any request for prejudgment interest.”  LaAsmar, 605 F.3d at 816.

CONCLUSION

For the foregoing reasons, the judgment should be affirmed.
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