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Defendants respond in opposition to Plaintiffs’ motion for 

summary judgment.1 This response is, pursuant to D.Ak. L.R. 

16.3(c)(2), also deemed a cross motion for summary judgment. 

 Plaintiffs contend that the Bureau of Land Management’s 

(BLM) consideration of the environmental impacts of proposed 

exploration operations by the Defendant-Intervenor Constantine 

North, Inc. was inadequate and did not meet the requirements of 

the National Environmental Policy Act (NEPA), 42 U.S.C. §§ 4321-

4370m-12; and that BLM’s approval of those operations should be 

vacated. In particular, Plaintiffs contend that BLM should have 

considered the impacts of a hypothetical mining operation that 

may never occur, and not just the limited exploration operations 

that BLM approved. Plaintiffs’ contention—that BLM must, in 

essence, independently forecast future mineral development that 

has not been proposed and may not ever be proposed-is not 

required by NEPA. Therefore, Plaintiffs’ motion should be denied 

and judgment entered for Defendants and dismissing this action 

with prejudice. 

 

                                                
1 Plaintiffs’ Principal Brief on Summary Judgment Pursuant to 
Federal Rule of Civil Procedure 56 and District of Alaska Local 
Rule 16.3 (Doc. No. 54-1)(Pls. Br.), that was attached to 
[Plaintiffs’] Notice of Corrected Plaintiffs’ Principal Brief on 
Summary Judgment, (Doc. No. 54). 
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INTRODUCTION 

 I. Procedural and Factual Background  

 Anyone wishing to conduct mining operations, including 

exploration, on public lands administered by BLM must comply 

with the provisions of 43 C.F.R. subpart 3809. See, 43 C.F.R. 

§§ 3809.2 (scope of regulations), 3809.5 (definitions of 

“Exploration,” “Operations”, “Public Lands”). Any mining 

operations proposed to disturb more than five acres—even if they 

comprise only “exploration”—require the operator to file and 

obtain BLM approval of a mining plan of operations (MPO) before 

commencing operations. 43 C.F.R. § 3809.11. 

 Pursuant to the requirement of 43 C.F.R. § 3809.11, on May 

22, 2013, Constantine North, Inc. (Constantine), submitted a 

proposed MPO to BLM to undertake exploration operations. AR 35-9 

at 12-114 (05578-0669).2 Constantine’s MPO (the “exploration 

MPO”) proposed exploration operations on federal mining claims 

                                                
2 “AR” refers to the administrative record electronically filed 
with the Court on May 2, 2018, pursuant to Order From Chambers 
(Doc. No. 32). See Clerk’s Notice of Filing (Doc. No. 39). 
Because of limitations of the ECF system, Defendants were 
required to file that record broken up into parts that were 
filed as Document Numbers 35-38. In compliance with D.Ak. L.R. 
10.1(i)(2), Defendants will reference herein to the specific 
document number and page numbers assigned by the CM/ECF system. 
When the specific Bates page number assigned BLM is readable, 
the Bates page numbers will be provided in parentheticals. 
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situated on BLM managed public lands off of the Haines Highway, 

55 km northwest of Haines, Alaska. Id. at 15, 18-19 (0571, 0574-

75). The proposed exploration operations included helicopter-

supported exploratory drilling, timber-framed drill pad 

construction, 1.34 km of linear exploration road construction, 

installation of two culverts, a log stringer bridge and two 

modular vehicle bridges, and 2.65 km of switchback exploration 

road construction. Id. at 26-27 (05820-83). The overall surface 

disturbance under the proposed exploration MPO was to be 41.12 

acres. Id. at 14 (0570).  

 BLM issued a Scoping Notice3 to inform the public of its 

receipt of the proposed exploration MPO, of BLM’s intent to 

consider the impacts of approving the proposed MPO, and 

soliciting public comments on those impacts. AR No. 35-11 at 

145-46 (0857-59). After releasing a Scoping Summary Report, AR 

Doc. No. 36-2 at 77-149 (1177-1249); BLM issued a draft 

Environmental Assessment, AR No. 36-5 at 1-1725 (1513-1725)), 

and again solicited public comment. AR 36-9 at 7 (2124). On 

August 18, 2016, BLM issued its final Environmental Assessment 

(EA), AR No. 36-8 at 1-214 (1904-2117)). The EA evaluated the 

proposed action alternative and the no action alternative, AR 

                                                
3 See 40 C.F.R. § 1501.7. 
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36-8 at 33-64 (1936-67) and the potential environmental impacts, 

including impacts to surface hydrology and wildlife habitat. AR 

36-8 at 76-77, 82-83 (1979-80, 1985-86); AR 38-4 at 133 (3680). 

Ultimately, relying on the analysis in the EA, BLM determined 

that no environmental impact statement was required, and issued 

a Finding of No Significant Impact or “FONSI”, AR No. 36-9 at 1-

91 (2118-2208). On August 18, 2016, BLM issued a Decision Record 

that determined that Constantine’s proposed exploration 

operations would not cause unnecessary or undue degradation, as 

required by 43 C.F.R. subpart 3809, and approved the exploration 

MPO. AR No. 36-9 at 5-11 (2122-29). 

 On January 3, 2017, Constantine submitted a proposed 

modification to its approved exploration MPO under 43 C.F.R. 

§ 3809.431, to permit a 240 meter extension of the linear road 

to allow it to access to adjoining lands it held by lease from 

the Alaska Mental Health Trust. AR 37-1 at 28-34 (2236-42). BLM 

published notice of the proposed plan modification and solicited 

comments on that modification, AR 38-4 at 3 (3657), prepared a 

second EA, id. at 116-46 (3663-93); issued a Finding of No 

Significant Impact for the proposed exploration MPO 

modification, id. at 112-115 (3659-62); and on September 21, 

2017, approved the modification. Id. at 108-11 (3655-58). 

Plaintiffs now challenge both BLM’s approval of the initial 
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exploration MPO, and its approval of the MPO modification. 

Compl. ¶¶ 1, 6-7 (Doc. No. 1).  

LEGAL BACKGROUND 

 I. Mining Law of 1872. Exploration operations for locatable 

minerals on federal lands are governed by the Mining Law of 

1872, 30 U.S.C. §§ 22-54 (the Mining Law), and BLM’s 

implementing regulations at 43 C.F.R. subpart 3809. The Mining 

Law authorizes citizens to stake or “locate” a valid mining 

claim on federal lands upon “discovery” of a valuable mineral 

deposit and compliance with all applicable statutory and 

regulatory requirements. Chrisman v. Miller, 197 U.S. 313, 320-

21 (1905). A valid mining claim is “property within the fullest 

sense of that term; and may be sold, transferred, mortgaged, and 

inherited[.]” Wilbur v. United States ex rel. Krushnic, 280 U.S. 

306, 316 (1930); Forbes v. Gracey, 94 U.S. 762, 767 (1876). As 

discussed above, miners are required to obtain authorization 

from BLM to conduct exploration and mining operations under the 

Mining Law on BLM managed lands.  

II. NEPA. NEPA serves the dual purposes of informing agency 

decision makers of the environmental effects of proposed federal 

actions and ensuring that relevant information is made available 

to the public. 42 U.S.C. § 4321; 40 C.F.R. § 1501.1; Marsh v. 

Or. Nat. Res. Council, 490 U.S. 360, 371 (1989); Robertson v. 
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Methow Valley Citizens Council, 490 U.S. 332, 349 (1989). NEPA’s 

mandate to agencies is procedural, not substantive, and does not 

require particular results. Methow Valley, 490 U.S. at 350; 

Stryker’s Bay Neighborhood Council, Inc. v. Karlen, 444 U.S. 

223, 227-28 (1980); Vt. Yankee Nuclear Power Corp. v. Nat. Res. 

Def. Council, Inc., 435 U.S. 519, 558 (1978). “NEPA’s goal is 

satisfied once . . . information is properly disclosed; thus, 

NEPA exists to ensure a process, not to ensure any result.” 

Inland Empire Public Lands Council v. U.S. Forest Serv., 88 F.3d 

754, 758 (9th Cir. 1996) (citation omitted).  

A court may not require agencies to “elevate environmental 

concerns over other appropriate considerations.” Strycker’s Bay, 

444 U.S. at 227. “Other statutes may impose substantive 

environmental obligations on federal agencies, but NEPA merely 

prohibits uninformed – rather than unwise – agency action.”  

Methow Valley, 490 U.S. at 351.  

NEPA requires federal agencies to prepare environmental 

impact statements (EIS) for “major federal actions significantly 

affecting the quality of the human environment[.]” 42 U.S.C. § 

4332(c). In order to determine whether an EIS is required, the 

agency may prepare, as it did in this instance, an environmental 

assessment (EA). 40 C.F.R. § 1501.4(b). An EA is a “concise 

public document” and “[s]hall include brief discussions of the 
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need for the proposal, of alternatives as required by section 

102(2)(E), of the environmental impacts of the proposed action 

and alternatives, and a listing of agencies and persons 

consulted.” 40 C.F.R. § 1508.9(b). When an agency issues a 

finding of no significant impact (FONSI) following the 

preparation of an EA, it is not necessary for the agency to 

prepare an EIS. 40 C.F.R. §§ 1501.4(e), 1508.13; see also Salmon 

River Concerned Citizens v. Robertson, 32 F.3d 1346, 1356 (9th 

Cir. 1994). 

STANDARD OF REVIEW 

Review by the courts of compliance with NEPA is limited.  

Authority to review NEPA compliance is found in and governed by 

the Administrative Procedure Act (APA), 5 U.S.C. §§ 701-706.  

Ecology Ctr. v. Casteneda, 574 F.3d 652, 656 (9th Cir. 2009).  

Therefore, the scope of the Court’s review of an agency’s NEPA 

compliance is governed by the APA, 5 U.S.C. § 706(2). Under the 

APA an agency’s action is unlawful only if found to be 

arbitrary, capricious, an abuse of discretion or otherwise not 

in accordance with law, contrary to constitutional right, power 

or privilege, in excess of statutory authority, or if the agency 

failed to observe procedure required by law. The burden is on 

plaintiffs to show that the agency failed to comply with NEPA.  
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Kleppe v. Sierra Club, 427 U.S. 390, 412 (1976).  

 The court's role is only to ensure that the agency 

considered all of the relevant factors and that its decision 

contains no clear error of judgment. Arizona v. Thomas, 824 F.2d 

745, 748 (9th Cir. 1987). Deference “is accorded to agency 

environmental determinations . . . because the agency’s 

decision-making process is accorded a ‘presumption of 

regularity.’” Akiak Native Cmty. v. U.S. Postal Serv., 213 F.3d 

1140, 1146 (9th Cir. 2000), quoting, Citizens to Preserve 

Overton Park, Inc. v. Volpe, 401 U.S. 402, 415 (1971), abrogated 

on other grounds by Califano v. Sanders, 430 U.S. 99 (1977).  

The Ninth Circuit is clear that courts must uphold a 

reasonable agency action “even if the administrative record 

contains evidence for and against its decision.” Modesto 

Irrigation Dist. v. Gutierrez, 619 F.3d 1024, 1036 (9th Cir. 

Aug. 2010), (quoting Trout Unlimited v. Lohn, 559 F.3d 946, 958 

(9th Cir. 2009)). The Ninth Circuit reiterated these principles 

in River Runners for Wilderness v. Martin, 593 F.3d 1064 (9th 

Cir. 2010). The Ninth Circuit explained that a plaintiff must 

satisfy a “high threshold” to set aside federal agency actions 

under the APA. Id. at 1067. The Court also noted that “[t]he 

court’s task is not to make its own judgment,” because Congress 

has delegated that responsibility to the respective agencies. 
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Id. at 1070. Instead, “[t]he [agency’s] action . . . need only 

be a reasonable, not the best or most reasonable, decision.” Id. 

(quotation and citations omitted). See also Klamath-Siskiyou 

Wildlands Ctr. v. Bureau of Land Mgmt., 387 F.3d 989, 993 (9th 

Cir. 2004) (“[C]ourts must also be mindful to defer to agency 

expertise, particularly with respect to scientific matters 

within the purview of the agency.”). (Citation omitted). See 

also Balt. Gas & Elec. Co. v. Natural Res. Def. Council, 462 

U.S. 87, 103 (1983).  

ARGUMENT 

I. BLM was not Required to Speculate about Potential 
Impacts from a Hypothetical Mine 

 
 For each of the challenged decisions, BLM prepared EAs that 

evaluated the potential environmental consequences of each of 

the challenged decisions. For the initial exploration MPO, BLM 

issued a 214 page EA that evaluated alternatives and analyzed 

the potential environmental impacts of each, including, for 

instance, surface hydrology and wildlife habitat. AR 36-8 at 76-

77, 82-83 (1979-80, 1985-86); AR 38-4 at 133 (3680). BLM sought 

and received public comment, which it considered before issuing 

its final EA. AR 36-8 at 27 (1930). Relying on the analysis in 

the EA, BLM concluded that approving the exploration MPO would 

not result in significant environmental impacts (a conclusion 
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that at least one of the plaintiffs expressly shared). See AR 

36-7 at 37 (1782) (comments on Draft EA from plaintiff Rivers 

without Borders, noting that “the currently proposed actions are 

not in themselves a reason for significantly raised 

environmental concerns”). Similarly, for the MPO modification—

where the only decision BLM was making was whether to approve a 

short (240 meter) extension of a previously approved road—was 

subject to public comment, AR 38-4 at 123 (3670) and BLM 

prepared a separate EA, which evaluated the potential impacts of 

the extension. Id. at 128-37 (3675-84).  

 Under these circumstances, Plaintiffs do not even attempt 

to challenge the adequacy of BLM’s analysis as to the actual 

proposals before BLM (e.g., the exploration MPO and MPO 

modification). Rather, Plaintiffs assert that BLM also should 

have evaluated the potential impacts of approving a hypothetical 

project that has not (and may not) ever be proposed: the impacts 

of future full scale mining operations. Plaintiffs assert that 

such possible, future development comprises both a “connected 

action” and a cumulative impact of the approved exploration 

operations. 

 Plaintiffs misconstrue NEPA’s requirements. Constantine has 

not submitted to BLM a proposed MPO for mining operations—and it 

may never do so. As a result, analyzing such future mining 
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operations as a “connected action” or as a cumulative impact 

would require BLM itself to create a hypothetical mine 

development scenario—relying completely on speculation as to the 

location, duration, scope, etc., of such future actions. But 

NEPA does not require BLM to speculate about how Constantine may 

choose to site, schedule, or develop a full scale mining 

operation or otherwise invent a future MPO before approving the 

proposed exploration operations, and Plaintiffs’ claim fails.  

 A. Hypothetical Mine Development is Not a “Connected 

Action.”  

Plaintiffs first argue that BLM erred in declining to 

analyze potential impacts of future mining as a “connected 

action.” Pls. Br at 25-28. This argument misses the mark, for 

several reasons.   

 The requirement to analyze “connected actions” in a single 

NEPA document stems in part from 40 C.F.R. § 1502.4(a), which 

provides that: 

Agencies shall make sure the proposal which is the 
subject of an environmental impact statement is 
properly defined. Agencies shall use the criteria for 
scope (§1508.25) to determine which proposal(s) shall 
be the subject of a particular statement. Proposals or 
part of proposals which are related to each other 
closely enough to be, in effect, a single course of 
action shall be evaluated in a single impact 
statement. 
 

Section 1502.4(a) provides that a “connected actions” for 
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purposes of section 1508.25 include only “proposals” or 

“proposed agency actions.” See Kleppe, 427 U.S at 410 n20. Here, 

Constantine has not submitted a proposed MPO for future mining 

operations. Thus, there exists no “proposal” that could 

constitute a “connected action” under NEPA.  

 Even if the mere possibility of future mine development 

were construed as a “proposal” under the CEQ regulations, 

approval of such development would still not qualify as a 

“connected action” to the exploration MPOs analyzed in BLM’s 

EAs. Actions are “connected” only if they: (1) automatically 

trigger other actions which may require environmental impact 

statements, (2) cannot or will not proceed unless other actions 

are taken previously or simultaneously, and are interdependent 

parts of a large action and depend on the larger action for 

their justification. 40 C.F.R. § 1508.25(a)(1). 

 The Ninth Circuit boils these criteria down into an 

“independent utility” test to determine whether multiple actions 

are so connected as to mandate consideration in a single NEPA 

document. Great Basin Mine Watch v. Hankins, 456 F.3d 955, 969 

(9th Cir. 2006). The crux of the test is whether “each of two 

projects would have taken place with or without the other and 

thus had ‘independent utility.’” Wetlands Action Network v. U.S. 
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Army Corps of Engineers, 222 F.3d 1105, 1118 (9th Cir. 2000).4 

When one of the projects might reasonably have been completed 

without the existence of the other, the two projects have 

independent utility and are not “connected” for NEPA's 

purposes. Native Ecosystems Council v. Dombeck, 304 F.3d 886, 

894 (9th Cir. 2002). 

 Applying the three criteria set forth in 40 C.F.R. § 

1508.25(a), as well as the independent utility test employed by 

the Ninth Circuit, makes clear that approval of future mining 

operations is not a “connected action” which required analysis 

in BLM’s EAs at issue herein. First, as Plaintiffs acknowledge, 

Pls. Br. at 7-8, mineral exploration does not automatically 

trigger mine development. See 40 C.F.R. § 1508.25(a)(1)(i). 

Second, mineral exploration can proceed without prior or 

simultaneous mine development; in fact, Constantine has already 

conducted smaller-scale exploration operations for several 

years. AR 36-8 at 19, 33 (1922, 1936). See 40 C.F.R. § 

1508.25(a)(1)(ii). Third, data gathering activities such as 

mineral exploration have independent value regardless of whether 

they lead to development projects. See Greater Yellowstone Coal. 

                                                
4 Abrogated in part as to the right to intervene in a NEPA 
action. Wilderness Soc’y v. U.S. Forest Serv., 630 F.3d 1173 (9th 
Cir. 2011). 
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v. Reese, 392 F. Supp. 2d 1234, 1240 (D. Idaho 2005) (proposal 

to build roads and drill exploratory wells in order to gather 

data related to the proposed expansion of a phosphate mine had a 

stand-alone purpose – gathering information – and did not depend 

on the occurrence of future mining projects for its 

justification); see also Concerned Citizens and Retired Miners 

Coal. v. U.S. Forest Serv., 279 F. Supp. 3d 898 (D. Ariz. 2017) 

(proposed assessment of groundwater and subsurface conditions in 

an area being considered for mining-related activities had 

independent utility).   

 In the context of multi-phase projects, the Ninth Circuit 

has acknowledged that agencies may limit their NEPA analyses to 

the initial phase of a potentially larger project if the utility 

of the initial phase does not depend on the completion of the 

later phases. See Wetlands Action Network, 222 F.3d 1105. Put 

another way, NEPA analyses must cover all possible project 

phases only when “[t]he dependency is such that it would be 

irrational, or at least unwise, to undertake the first phase if 

subsequent phases were not also undertaken.” Trout Unlimited v. 

Morton, 509 F.2d 1276, 1285 (9th Cir. 1974). Here, it would not 

be unwise or irrational for Constantine to explore for minerals 

and, based on the results of exploration, ultimately decide not 

to pursue full scale mine development. Reasonable companies make 
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such decisions all the time, and Constantine may very well make 

that decision here.  

 The two cases cited by Plaintiffs involved a specific fact 

pattern that is readily distinguished here. Both Thomas v. 

Peterson, 753 F.2d 754 (9th Cir. 1985), and Save the Yaak 

Committee v. Block, 840 F.2d 714 (9th Cir. 1988), addressed the 

Forest Service’s failure to analyze the environmental impacts of 

a logging road that was to be built in connection with a 

proposed timber sale. More specifically, “[b]oth of these cases 

included two specific and concrete projects (construction of a 

specific road and a specific timber sale project) that could not 

proceed without each other.” Klamath-Siskiyou Wildlands Ctr. v. 

Graham, 899 F. Supp. 2d 948, 960 (E.D. Cal. 2012)(citation 

omitted); see also W. Radio Servs. Co. v. Glickman, 123 F.3d 

1189, 1195 (9th Cir. 1997) (explaining that the Thomas decision 

was predicated on a record which demonstrated that the timber 

sales cannot proceed without the road, and the road would not be 

built “but for” the timber sale.) Here, there is only one 

specific and concrete project, i.e. exploration operations, that 

may proceed (and in fact, has already proceeded under previous 

BLM authorizations, AR 36-8 at 19, 33 (1922, 1936)), 

independently without concurrent or future mine development. The 

reasoning behind the Thomas and Save the Yaak Committee 
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decisions simply does not apply to the situation at hand. 

 BLM’s decisions not to analyze hypothetical mine 

development as a “connected action” is consistent not only with 

the letter of the law, but also with its spirit. The Ninth 

Circuit has recognized that “[t]he purpose of [the connected 

action] requirement is to prevent an agency from dividing a 

project into multiple ‘actions,’ each of which individually has 

an insignificant environmental impact, but which collectively 

have a substantial impact.” Great Basin Mine Watch, 456 F.3d at 

955 (citation omitted).  

 There is no risk of improper segmentation in this case. If 

Constantine ever submits a proposed MPO for full scale mining 

operations, BLM will be required to conduct a full analysis of 

the potential environmental impacts of the proposed mining 

operations before deciding whether to approve the future 

proposed MPO. 43 C.F.R. § 3809.411(a)(3)(ii). This analysis will 

have to include cumulative impacts—including past actions such 

as the operations under the exploration MPO. See 40 C.F.R. § 

1508.7. See also Connor v. Burford, 848 F.2d 1441, 1448 (9th 

Cir. 1988) (courts should presume that agencies will comply with 

future NEPA obligations). And, unlike now, BLM should have 

sufficient detail about the location, duration, and methods of 

mining to be in a position then to meaningfully analyze 
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potential direct, indirect, and cumulative impacts of approving 

any future proposed mining operations at that point in time.    

 B. BLM was not Required to Speculate as to the Potential 

Impacts as Part of its Cumulative Impacts Analysis  

Plaintiffs next argue that BLM was required to analyze 

cumulative impacts associated with future full scale mining 

operations in the EAs for the exploration MPOs. Pls. Br. 28-31. 

This argument fails because NEPA does not require BLM to 

speculate about potential impacts from mining operations which 

have not been proposed or create a hypothetical MPO in order to 

analyze cumulative impacts.  

(1) A Hypothetical Mine Development is not a “Reasonably 

Foreseeable Future Action.” Agencies are required to analyze the 

cumulative impacts of proposed projects. 40 C.F.R. § 

1508.27(b)(7). “Cumulative impacts” are defined as “the impact 

on the environment which results from the incremental impact of 

the action when added to other past, present, and reasonably 

foreseeable future actions....” 40 C.F.R .§ 1508.7. With respect 

to “reasonably foreseeable future actions,” an agency need only 

consider projects which have been actually proposed. See Lands 

Council v. Powell, 395 F.3d 1019, 1023 (9th Cir. 2005). “For any 

project that is not yet proposed, and is more remote in time,” 

by contrast, “a cumulative effects analysis would be both 
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speculative and premature.” Id.  

 The Ninth Circuit recently applied this precedent in the 

context of proposed mining activities in Jones v. National 

Marine Fisheries Service, 741 F.3d 989 (9th Cir. 2013). Jones 

concerned a United States Army Corps of Engineers (Corps) review 

of a Clean Water Act Section 404 permit application submitted by 

a company seeking to mine. The Corps prepared an EA and FONSI 

and then issued the requested Section 404 permit. Plaintiffs 

challenged, among other things, the sufficiency of the scope of 

the EA’s cumulative impacts analysis. Plaintiffs specifically 

argued that the Corps erred by failing to analyze potential 

cumulative impacts associated with the applicant’s general plans 

to mine additional locations in the region, including three 

particular sites identified in the Corps’ EA as possible 

locations for future mines. The Ninth Circuit disagreed that the 

possibility of future mining required inclusion of hypothetical 

mines in the EA’s cumulative impacts analysis, stating that 

“[a]n agency need only consider ‘[t]he cumulative effects of 

projects that [the applicant] is already proposing.” Id. at 1000 

(citing Lands Council, 395 F.3d at 1023). Because the mining 

company’s plans had “not been reduced to specific proposals,” 

and because the record did not contain any “reliable study or 

projection of future mining,” the Corps was not required to 
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prematurely speculate about cumulative impacts from future 

mining activities contemplated by the applicant. Id. at 1000-01. 

 Here, as in Jones, the record contains no mine development 

proposal or reliable study or projection of future full scale 

mining. While it is certainly possible that Constantine could 

submit a proposed MPO for full scale mining operations in the 

future, it has not, and BLM has inadequate information to make 

any meaningful assumptions concerning the type, timing, 

duration, extent, or exact location of mining operations—or 

essentially, to create a hypothetical MPO. Any cumulative 

impacts analysis of such hypothetical future mining operations 

would be “speculative and premature.” Lands Council, 395 F.3d at 

1023. 

 In fact, even a project that has actually been proposed 

need not be included in a cumulative impacts analysis if it is 

not sufficiently defined. In Environmental Protection 

Information Center v. U.S. Forest Service [EPIC], 451 F.3d 1005 

(9th Cir. 2006), the Ninth Circuit considered the sufficiency of 

a Forest Service EA concerning a proposed timber sale called the 

Knob Timber Sale. The plaintiffs’ challenge was based in part on 

the Forest Service’s decision not to analyze potential 

cumulative impacts associated with a related timber sale, known 

as the Meteor Timber Sale, in the Knob EA. When the final Knob 
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EA was issued, the Meteor project had recently been proposed, 

albeit in very general terms. The Knob EA acknowledged the 

Meteor proposal, but specifically excluded it from the 

cumulative impacts analysis because it was still “in the initial 

planning stage” and “specifics of the units (size and treatment 

prescription)” had not yet been identified. Id. at 1014. The 

Ninth Circuit approved this approach, explaining that while 

“[i]t is not appropriate to defer consideration of cumulative 

impacts to a future date when meaningful consideration can be 

given now,” it does not “require the government to do the 

impractical” if not enough information is available to permit 

meaningful consideration. Id. (internal citations omitted). It 

also noted that once contemplated actions become more formal 

proposals, later NEPA analyses of those projects will take into 

account the effect of earlier actions. Id. (citing Kleppe, 427 

U.S. at 410. The Ninth Circuit concluded that “because the 

parameters of the Meteor project were unknown at the time of the 

EA, it was not arbitrary and capricious for USFS to omit the 

project from its cumulative analysis.” Id. at 1015.  

 Here, in contrast to EPIC, no full scale mining operations 

have even reached the initial planning stage. Thus, the 

parameters of potential future mining operations have not been 

identified. Even more so than in EPIC, BLM did not possess 
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enough information about any potential future mining project to 

permit meaningful consideration of its potential impacts—

rendering any analysis impractical and speculative. See EPIC 451 

F.3d at 1014. Moreover, a NEPA analysis of any proposed MPO for 

full scale mining operations will not only be required, but 

would also take into account the effect of past exploration 

operations, including the exploration operations approved in the 

challenged EAs. See 40 C.F.R. § 1508.7. Just as it was not 

arbitrary and capricious for the Forest Service in EPIC to omit 

analysis of a specific proposal due to insufficient information, 

it was not arbitrary and capricious for BLM to forgo analyzing a 

hypothetical future project of unknown parameters.  

 Plaintiffs are not able to avoid the controlling rationale 

of EPIC and Jones, and the cases cited by Plaintiffs concerning 

reasonable foreseeability are inapposite. As recognized in 

Klamath-Siskiyou Wildlands Center, 899 F. Supp. 2d at 961, 

Thomas, 753 F.3d 754, entailed consideration of “two specific 

and concrete projects.” Only one project is proposed here – the 

exploration MPO. Further, in contrast to this case, the Ninth 

Circuit’s opinion in the Northern Plains Resource Council v. 

Surface Transportation Board, 668 F.3d 1067, 1078-79 (9th Cir. 

2011), was based on the fact that BLM and the State of Montana 

had previously projected the growth of mining activity over the 
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next 20 years and had considerable specific information as to 

how and where that development would occur. See Jones, 741 F.3d 

at 1001 (N. Plains Res. Council decision was based on the fact 

that BLM had previously prepared an EIS that projected mining 

growth over the next 20 years).  

The mere possibility that a full scale mining operations 

could occur does not make it a “reasonably foreseeable future 

action.” Id. The Ninth Circuit has made clear in cases like 

Jones and EPIC that “reasonable foreseeability” entails not only 

some degree of likelihood, but also a level of project-specific 

detail sufficient to facilitate meaningful analysis. Since such 

detail did not exist here (whether as a proposal, a projection, 

or some other form), future mining operations under a 

hypothetical MPO is not a “reasonably foreseeable future action” 

that required cumulative impacts analysis in BLM’s EAs.    

(2) Plaintiffs Fail to Demonstrate Potential Cumulative 

Impacts. Plaintiffs point to only two resources that could 

potentially be impacted by both the approved exploration 

operations and hypothetical future mining operations -- water 

quality and wildlife habitat -- and the record does not support 

the possibility of cumulative impacts to either of these 

resources. BLM specifically determined that there is “no 

potential” for the proposed exploration operations “to 
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incrementally contribute to cumulative impacts” to water 

resources, that the rocks to be exposed during exploration are 

not acid-generating and have high neutralizing capacity, and 

that impacts to surface hydrology would be minor and temporary. 

AR 36-8 at 76-77, 82-83 (1979-80, 1985-86); AR 38-4 at 133 

(3680). Similarly, although BLM acknowledged that exploration 

would disturb small amounts of wildlife habitat, the EAs 

determined that given the relatively small cumulative footprint 

of the exploration project and extensive amount of high-quality 

wildlife habitat in the areas, the combined impacts of approving 

the proposed exploration MPO with other land use actions are not 

expected to negatively impact wildlife resources, or to 

appreciably add to the cumulative impacts to wildlife in the 

area. AR 36-8 at 144 (2047); AR 38-4 at 130-31 (3677-78) 

 C. Meaningful Consideration of Mine Development Impacts Can 

and Will Occur if Mine Development is Ever Proposed.  

Meaningful and timely analysis of potential cumulative 

impacts of both exploration and full scale mining operations 

will occur if Constantine ever submits a proposed MPO to conduct 

mining operations. In any future proposed MPO for full scale 

operations, Constantine would need to provide detailed 

information about the proposed mining operations, just as it did 

when it submitted the exploration MPOs challenged here, 
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including, but not limited to: a description of all equipment, 

devices, or practices the operator intends to use; maps showing 

the location of all mining activities, processing facilities, 

waste rock and tailing disposal areas, support facilities, 

structures, buildings, and access routes; conceptual designs and 

operating plans for mining-related facilities; plans for water 

management, rock characterization and handling, quality 

assurance, and spill contingencies; a general schedule of 

operations form start through closure, and detailed reclamation, 

monitoring, and interim management plans. 43 C.F.R. § 

3809.401(b).  

With this detailed information, BLM would conduct a new 

NEPA analysis of the potential environmental impacts of 

approving the mining operations proposed in the future MPO. 

BLM’s analysis would consider not only potential direct and 

indirect impacts, but also potential cumulative impacts, i.e. 

the impact on the environment which results from the incremental 

impact of mine development when added to other past, present, 

and reasonably foreseeable future actions. These “past actions” 

would include the exploration operations analyzed in the 

challenged EAs. In other words, BLM would conduct precisely the 

kind of environmental analysis of future mining operations that 

Plaintiffs argue for in their brief, only with much more 
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accurate and reliable information about (1) the type, location, 

and duration of the proposed mining operations, and (2) any 

exploration related impacts which came to fruition.5   

BLM’s approach in the challenged EAs to define the scope of 

the cumulative impacts in terms of what is reasonably 

foreseeable is consistent with the Ninth Circuit’s long-standing 

“preference to defer detailed analysis until a concrete 

development proposal crystallizes the dimension of a project’s 

environmental consequences.” California v. Block, 690 F.2d 753, 

761 (9th Cir. 1982) (citing Kleppe, 427 U.S. at 402). BLM’s 

approach is also consistent with Ninth Circuit precedent 

concerning analysis of multi-phase projects. For example, 

Wetlands Action Network, 222 F.3d at 1119, addressed a challenge 

to the Corps of Engineers analysis of the first phase of a 

three-phase development project. Noting that “many of the 

details and planning decisions regarding Phases II and III had 

not yet been completed[,]” and that other requisite 

authorizations from various local, state, and federal agencies 

has not yet been acquired, the court held that “[n]either the 

CEQ regulations nor our precedent support the conclusion that 

                                                
5 Again as noted in Connor, 848 F.2d at 1448, the Court should 
presume that BLM will comply with its obligations under NEPA—and 
regardless of this presumption, BLM will in fact do so.  
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the Corps was required to consider the three phases together as 

cumulative actions.” Id. 

Contrary to Plaintiffs’ argument, the analysis of potential 

future mining operations--when (and if) actually proposed--would 

be the appropriate time to do so under NEPA. Future mining 

operations—i.e., development of a full scale mine—cannot occur 

until Constantine submits a new or modified MPO that complies 

with BLM’s plan content regulations at 43 C.F.R. § 3809.401, and 

BLM analyzes the impacts, including cumulative impacts, of 

approving the proposed mining operations pursuant to NEPA. 43 

C.F.R. §§ 3809.11, 3809.411, 3809.431, 3809.432. Approving the 

proposed exploration MPOs at issue here does not diminish BLM’s 

decision-making authority with respect to any future mining 

operations that Constantine may one day propose. To the 

contrary, BLM retains full authority to reject or require 

modification of any future proposed MPO that causes unnecessary 

or undue degradation or otherwise fails to comply with the 

requirements of BLM’s regulations. See 43 C.F.R. § 

3809.411(d)(3). Plaintiffs are thus incorrect that approving 

exploration operations without first analyzing potential impacts 

from approving a hypothetical future MPO constitutes an 

“irreversible or irretrievable commitment of resources” in 

violation of 42 U.S.C. § 4332(C)(v).  
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The cases relied upon by Plaintiffs to support their 

timeliness argument, therefore, do not support their contention. 

Each concerned challenges to agency actions that conveyed rights 

which limited the agency’s discretion to restrict or prohibit 

future development activities in light of those rights. See 

Connor, 848 F.2d at 1451 (issuance of oil and gas leases 

represented a “point of commitment” after which “the government 

no longer has the ability to prohibit potentially significant 

inroads on the environment”). See also Pit River Tribe v. U.S. 

Forest Serv., 469 F.3d 768, 784 (9th Cir. 2006) (issuance of 40-

year lease extension which “did not reserve to the agencies the 

absolute right to deny development”); Bob Marshall All. v. 

Hodel, 852 F.2d 1223 (9th Cir. 1988) (issuance of oil and gas 

leases with terms similar to leases at issue in Connor). In 

contrast, BLM’s decisions here did not convey any property 

rights—they merely authorize exploration operations under the 

Mining Law. 

 D. Analyzing Hypothetical Mine Development Would Not Inform 

Any BLM Decisions.  

Plaintiffs argue that BLM was required to analyze the 

impacts of potential future mining operations because such 

operations might lessen the effectiveness of any future 

administrative withdrawal of the lands encompassing 
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Constantine’s mining operations, and thus may affect a potential 

determination by the Secretary whether to make such a 

withdrawal. This argument fails for multiple reasons. 

Plaintiffs assume that BLM has the authority to reject a 

proposed exploration MPO solely because the results of the 

proposed exploration operations may lessen the effectiveness of 

any land withdrawal that the Secretary may, in the future, 

choose to propose. This is incorrect. Nothing in section 204 of 

the Federal Land Policy and Management Act, 43 U.S.C. § 1714, or 

the regulations, 43 C.F.R. subpart 2310, limits the Secretary’s 

authority to withdraw the public lands at issue because BLM 

approved the exploration MPOs.   

 Moreover, BLM regulations at 43 C.F.R. subpart 3809 

establish specific and limited circumstances under which the 

agency may disapprove a proposed MPO or MPO modification. 43 

C.F.R. § 3809.411(d)(3)(i-iii). The regulations do not give BLM 

discretion to disapprove a proposed MPO on the basis of 

potential future impacts that potential mining operations might 

have on the effectiveness of any potential withdrawal that the 

Secretary might want to make at some future date. As such, the 

type of analysis called for by Plaintiffs has no bearing on the 

challenged decisions. Requiring BLM to perform such an analysis 

would also run afoul of the “rule of reason” that guides 
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judicial review of NEPA analyses and calls for pragmatic 

judgment on whether the form and content of such analyses are 

sufficient to inform decision-making. See Salmon River Concerned 

Citizens, 32 F.3d at 1356.   

In conclusion, analysis of potential impacts from approving 

a hypothetical future MPO was not required by NEPA because 

future full scale mining operations were neither part of the 

proposed action, nor a connected action, nor a reasonably 

foreseeable future action. Such analysis was also immaterial to 

BLM’s review of the proposed MPO and MPO modification, since BLM 

had no authority to disapprove the MPO or MPO modification on 

the basis of potential impacts future mining operations might 

have on the effectiveness of any potential administrative 

withdrawal. BLM did not violate NEPA or the APA by declining to 

attempt such a speculative and inconsequential analysis in its 

EAs.   

III. There Should Be Further Briefing On Remedy 

 Plaintiffs request that the Court vacate the BLM’s approval 

of the MPO and MPO modification, and enjoin any of the approved 

exploration operations, in light of the alleged NEPA violations.  

As discussed above, BLM fully complied with NEPA, and therefore 

no remedy order is appropriate or necessary. 

However, even if the Court were to find a NEPA violation, 
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it should require further briefing on any appropriate remedy.  

For instance, to determine whether vacatur is warranted, a court 

should balance two factors: (1) the seriousness of the agency's 

error and (2) the disruptive consequences of vacatur, in light 

of the fact that it is “an interim change that may itself be 

changed.” Cal. Cmtys. Against Toxics v. U.S. EPA, 688 F.3d 989, 

992–93 (9th Cir. 2012).   

At this stage, the Court has not made a determination that 

BLM erred, and if so, how. As a result, it is impossible for the 

parties to meaningfully address the first factor—the seriousness 

of the agency’s error. Further, because Constantine has been 

operating under the challenged approvals, vacatur may have 

substantial disruptive consequences. As a result, the Court 

should only address vacatur after being properly advised as by 

briefing dedicated to that subject. See, e.g., Kunaknana v. U.S. 

Army Corps of Eng’rs, No. 3:13-CV-00044-SLG, 2014 WL 12813625, 

at *3 (D. Alaska July 22, 2014)(finding in the specific 

circumstances in that case that vacatur was not warranted given 

the disruptive consequences it would have).   

The same is true with respect to Plaintiffs’ request for an 

injunction. Because any injunction would bar actions by 

Intervenor-Defendant Constantine North, further briefing on any 

remedy is necessary, including to address what actions remain to 
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be taken by the company under the approved MPO and modification.  

 Nonetheless, if the Court were to address Plaintiffs’ 

request for injunctive relief without further briefing, it is 

clear even on the present record that Plaintiffs are unable to 

meet their burden to obtain this extraordinary relief. To obtain 

the permanent injunctive relief sought, Plaintiffs must show 

that (1) they have suffered an irreparable injury, (2) that the 

remedies at law are inadequate to compensate for that injury, 

(3) that considering the balance of hardships between the 

parties, a remedy in equity is appropriate, and (4) the public 

interest would not be disserved by a permanent injunction. 

Monsanto Co. v. Geerston Seed Farms, 561 U.S. 138, 156-57 2010).6 

Plaintiffs cannot show that they will suffer an irreparable 

injury. As Plaintiff Rivers Without Borders noted in its 

comments on the draft EA for the proposed plan of operations: 

“the currently proposed actions are not in themselves a reason 

for significantly raised environmental concerns.” AR 36-7 at 37 

(1782). The “great concern” was “the ultimate goal of a large 

scale mine in this watershed.” Id. No large scale mine operation 

                                                
6 As observed by the Court in Winter v. Natural Resources Defense 
Council, 555 U.S. 7, 32 (2008), that showing is similar to that 
which must be met in order to obtain a preliminary injunction, 
except that for a permanent injunction there must actual success 
on the merits, not just a likelihood of success on the merits. 
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has been approved (or even proposed), and would not be subject 

to the requested injunction. 

 Further, the proposed project is also expected to generate 

employment including jobs for 15 to 20 local employees. AR 36-8 

at 159 (2062). The loss of those jobs and local income derived 

therefrom should be considered in balancing the public interest. 

The losses that may be incurred by the Defendant-Intervenor also 

need to be considered in balancing the hardships between the 

parties.  

 Therefore, further proceedings should be held before any 

injunctive relief is granted. In any event, Plaintiffs have not 

shown the prerequisite irreparable injury necessary for an 

injunction, and the request for injunctive relief can be denied 

for that reason alone. 

CONCLUSION 

 Plaintiffs’ sole contention is that BLM was required to 

analyze the environmental impacts of a full scale mining 

development before it could approve proposed exploration 

operations. But Plaintiffs’ contention—that BLM must, in 

essence, independently forecast future mineral development that 

has not, and may not ever be proposed, is not required by NEPA. 

Therefore, Plaintiffs’ motion should be denied and judgment 

entered for Defendants and dismissing this action with 
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prejudice. 

 DATED this 7th day of September 2018. 

     s/ Dean K. Dunsmore  
     DEAN K. DUNSMORE 
     U.S. Department of Justice 
     Environmental & Nat. Res. Division 
     C/O Office of U.S. Attorney 
     222 W 7th Ave, #9, Rm 253 
     Anchorage, AK 99513-7567 
     Telephone:  (907) 271-5071 
     Facsimile:  (907) 271-1505 
     Email: dean.dunsmore@usdoj.gov 
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