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I. INTRODUCTION 
 

The Treaty of Olympia reserves to Quileute and Quinault “the right of taking 

fish” at their “usual and accustomed grounds and stations” (“U&A”). 12 Stat. 971. 

The trial court found that all parties to the Treaty understood fish to include sea 

mammals and the Treaty to reserve the tribes’ preexisting right to take all aquatic 

animals from any areas where they customarily took any such animals. QER 4-13, 

71-82. The unanimous panel upheld the well-supported factual findings and 

properly applied Supreme Court and Ninth Circuit precedent to the facts.  

Makah incorrectly claims the panel’s decision allows “expanded” or “new” 

fishing by Quileute and Quinault. The federal government first set 40-mile ocean 

U&As for Quileute and Quinault in 1986, based on their customary ocean harvests. 

51 Fed. Reg. 16,471 (May 2, 1986). After a 23-day trial, the district court reached 

an almost identical conclusion based on “substantial evidence of ocean whaling 

and sealing.” Slip Op., p. 23. These areas have been defined, regulated and based 

on this evidence for decades. Nor do Makah’s other arguments merit rehearing: 

Makah Assertion No Rehearing is Merited 
Panel departed from the 
“uniform standard” for 
determining U&As by 
not making a finfish-
specific evaluation of 
Quileute and Quinault’s 
U&As. Petition, pp. 3-8. 

The standard for determining U&As forbids species-
specific adjudications. U.S. v. Washington, 873 F. 
Supp. 1422, 1430-31 (W.D. Wash. 1994), aff’d in 
relevant part, 157 F.3d 630, 643-44 (9th Cir. 1998), 
cert. denied, 526 U.S. 1060 (1999) (“Shellfish”). Courts 
“have never required species-specific findings of 
[U&As].” Shellfish, 157 F.3d at 644. Past adjudications 
expressly include sea mammals and shellfish, including 
Quileute’s 1974 U&A. Infra pp. 2-10. 
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Panel should have 
construed the Treaty of 
Olympia by comparing it 
with Makah’s treaty, an 
entirely separate treaty. 
Id. pp. 8-12. 

“Basic principles of treaty construction” require 
examination of the record unique to the specific treaty 
at issue. Minnesota v. Mille Lacs Band of Chippewa 
Indians, 526 U.S. 172, 202 (1999).  Supreme Court 
precedent requires treaties to be construed based on the 
signatory tribes’ understanding. Infra pp. 10-11. 
 

Panel should not have 
relied on Quileute and 
Quinault’s understanding 
of their own treaty, and 
in so doing “rewrote” the 
treaty. Id. pp. 12-17. 

The panel affirmed factual findings that all treaty 
parties understood fish to include all aquatic species. 
Slip Op., pp. 16-22; infra pp. 11-13. No “rewrite” is 
necessary. This Court has already affirmed that fish 
includes “every form of aquatic animal life” and thus 
has “perhaps the widest sweep of any word the drafters 
could have chosen.” Shellfish, 873 F. Supp. at 1430, 
aff’d in relevant part, 157 F.3d at 643.  
 

 
This is a fact-specific case about two tribes’ ocean fishing areas under one 

treaty. This case is critical to the preservation of Quileute and Quinault’s treaty 

rights, cultures, and livelihoods. Unfortunately, Makah brought this case to 

eliminate its tribal competition in commercial ocean fisheries. Petition, p. 3 n.1. 

Neither the district court nor the panel found merit in Makah’s attempt to undo 

long-established boundaries. Makah’s rehash of its mistaken views does not meet 

the standard for rehearing. Makah and the State’s petitions should be denied.    

II. ARGUMENT 

A. The Panel Followed Binding Precedent in Rejecting Makah’s Proposed 
Species-Specific U&As. 

 
Makah’s claim that the “uniform” U&A standard is finfish-specific is wrong. 

Courts “have never required species-specific findings of [U&As].” Shellfish, 157 

F.3d at 644 (emphasis added). The panel correctly adhered to this precedent. 
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1. U&A Adjudications Consider All Aquatic Species. 
 

Judge Boldt’s seminal decision in United States v. Washington established 

standards for determining U&As and made U&A determinations for several tribes. 

Slip Op., p. 7 (citing U.S. v. Washington, 384 F. Supp. 312 (W.D. Wash. 1974), 

aff’d, 520 F.2d 676 (9th Cir. 1975), aff’d sub nom. Washington v. Wash. State 

Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658 (1979) (“Decision I”)). 

Since 1974, courts have adjudicated U&As using the same standards and by 

reference to all aquatic animals. 

Judge Boldt adjudicated Quileute and Makah’s U&As within State waters by 

express reference to numerous non-finfish species. Decision I, 384 F. Supp. at 372 

(octopus, “seal, sea lion, porpoise and whale” for Quileute); id. at 363 (whale and 

seal for Makah). He adjudicated Lummi’s U&A by reference to shellfish. Id. at 

360. In 1975 and 1981, seven U&As were adjudicated without reference to any 

species. U.S. v. Washington, 459 F. Supp. 1020, 1049 (W.D. Wash. 1975); U.S. v. 

Washington, 626 F. Supp. 1405, 1441 (W.D. Wash. 1985). Two U&As were 

adjudicated by reference to shellfish in 1983. Id. at 1442.  

Skokomish adjudicated its primary right (i.e., priority fishing rights in 

overlapping U&As) by reference to water-fowl and marine mammals in 1984. Id. 

at 1489. As discussed below, Makah’s federal-water U&A was adjudicated by 
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reference to whales and seals in 1984.1 In 1985, Tulalip adjudicated U&A based on 

clams. Id. at 1529. In 1994, Upper Skagit adjudicated U&A based solely on 

shellfishing evidence. Shellfish, 873 F. Supp. at 1449-50. 

In Shellfish, Washington State argued that shellfish are not fish because they 

are not finfish, or, alternatively, that tribes’ shellfishing should be limited to the 

shellfish-specific areas they used at treaty times. The district court held that fish 

“fairly encompasses every form of aquatic animal life,” and that courts have “never 

focused on a particular species of fish in determining the Tribes’ [U&As].” Id. at 

1430-31.2  This Court affirmed: “[U&As] do not vary by species of fish.” 157 F.3d 

at 644. “[C]ourts considering fishing disputes under the Treaties have never 

required species-specific findings of [U&As].” Id.3 

The crux of Makah’s argument is that—despite the fact that U&As have 

never been finfish-specific—Quileute and Quinault’s federal-water U&As should 

be adjudicated by reference to only finfish. This argument is unsupported by law or 

                                                 
1 Makah’s U&A includes large ocean areas far south of its finfish sites; sealing and 
whaling was the only evidence for these areas. Answering Br., Dkt. 55, pp. 109-11. 
2 Makah urged this result in Shellfish, arguing that tribes understood fish to “refer 
to the products of the sea,” and that evidence of particular species has been used as 
“cumulative proof” for U&As, “not a means of parceling fishing areas by species.” 
QER 5757, 5623. Makah asserted that the 1974 Quileute and Makah U&As were 
determined by reference to sea mammals. QER 5630, 5570. Under Makah’s own 
reasoning, its contention in its petition that Quileute’s 1974 U&A did not include 
sea mammal-specific areas is unfounded. Petition, pp. 3-4. 
3 Makah asserts that tribes will use the panel’s ruling to “expand” U&As “based on 
whaling, sealing or other factors.” Petition, p. 1. But Shellfish affirms that past 
U&A adjudications already included all species. 157 F.3d at 643-44.  
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fact and is inconsistent with Quileute’s 1974 U&A, which expressly includes 

shellfish and sea mammals. Slip. Op., p. 13; Decision I, 384 F. Supp. at 372.  

2. The Reserved Rights Doctrine Prohibits Species-Specific U&As. 
 

The Treaty of Olympia is a grant of rights from the tribes to the United 

States, and a reservation of all rights not granted. Fishing Vessel, 443 U.S. at 678-

80. Abrogation of reserved rights requires express language; such rights cannot be 

abrogated by implication. Id. at 690; Mille Lacs, 526 U.S. at 195-96; Menominee 

Tribe v. U.S., 391 U.S. 404, 412-13 (1968); U.S. v. Adair, 723 F.2d 1394, 1413 

(9th Cir. 1983). The “treaty drafters had the sophistication and experience to use 

express language for the abrogation of treaty rights.” Mille Lacs, 526 U.S. at 195.   

The reserved right in the Treaty is not a narrow right to take only those 

species the tribes took at treaty time, from only species-specific places, as Makah 

argues. Petition pp. 13-17. Instead, this Court has held it is a right to continue the 

tribes’ pre-treaty practice of taking any species, without limit, that happened to be 

available in the places they customarily took any species: 

At [treaty] time, . . . the Tribes had the absolute right to harvest any 
species they desired, consistent with their aboriginal title. . . . The fact 
that some species were not taken before treaty time—either because 
they were inaccessible or the Indians chose not to take them—does 
not mean that their right to take such fish was limited. Because the 
“right of taking fish” must be read as a reservation of the Indians’ pre-
existing rights, and because the right to take any species, without 
limit, pre-existed the Stevens Treaties, the Court must read the “right 
of taking fish” without any species limitation.  
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Shellfish, 157 F.3d at 644 (quoting 873 F. Supp. at 1430) (ellipses in original).  

Makah’s claim that Quileute and Quinault should not be permitted to take 

finfish in offshore waters where they took sea mammals at treaty times is nearly 

identical to the State’s claim in Shellfish that tribes should not be permitted to take 

shellfish in offshore waters where they took finfish at treaty times. This Court held 

the State’s claim fundamentally misconstrued the nature of the reserved right: 

[T]here is no language in the Treaties to support [the State’s] position: 
the Treaties make no mention of any species-specific or technology-
based restrictions on the Tribes’ rights. The district court aptly noted 
that, had the Treaty parties intended to limit the harvestable species, 
the parties would not have chosen the word “fish.” The word “fish” 
has “perhaps the widest sweep of any word the drafters could have 
chosen.” Thus, the district court correctly chose not to “deviate from 
[the Treaties’] plain meaning.”. . .  
 

Because the “right of taking fish” must be read as a 
reservation of the Indians’ preexisting rights, and because 
the right to take any species, without limit, pre-existed 
the Stevens Treaties, the Court must read the “right of 
taking fish” without any species limitation.  

 
A more restrictive reading of the Treaties would be contrary to the 
Supreme Court’s definitive conclusion that the Treaties are a “grant of 
rights from” the Tribes. 

 
Id. at 643-44 (internal citations omitted).   

Here, the district court ruled that binding precedent, coupled with evidence 

of the parties’ understanding, defeated the argument that U&As must be finfish-

specific. QER 71-82. “Just as Judge Boldt saw no reason in [Decision I] to 

distinguish marine mammal from finfish harvest in setting forth tribal U&As, the 
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Court sees no reason today to restrict the usufructuary rights reserved by the tribes 

based on a modern taxonomic distinction that they did not draw.” QER 81-82. 

Under Shellfish, U&As include every area where a tribe customarily took 

any aquatic animal at treaty times, and the reserved right entitles the tribe to take 

any species now available within its U&A, regardless of whether that species was 

taken at treaty time. 157 F.3d at 644. It is undisputed that Quileute and Quinault’s 

preexisting rights included customarily taking aquatic animals in their ocean areas 

40 and 30 miles offshore, respectively. QER 20-26, 39-49, 52-57. Makah’s claim 

that they reserve none of those areas if they did not harvest finfish there fails under 

Fishing Vessel, Mille Lacs, and Shellfish. Makah proposes no explanation “for why 

the United States would have wanted to abrogate” Quileute and Quinault’s 

preexisting rights. Mille Lacs, 526 U.S. at 199. Tribes need not “negotiate” for 

rights as Makah suggests; if rights aren’t expressly abrogated, they are reserved. Id. 

at 195-96. The panel properly followed this precedent.   

3. The Panel Properly Rejected Petitioner’s Mischaracterization of 
Makah.   

 
Makah requested determination of its federal-water U&A in 1982, claiming 

that its capability to travel 100 miles offshore, as indicated by post-treaty whaling 

and sealing ventures, supported an inference of customary treaty-time fishing 100 

miles offshore. The district court rejected Makah’s claim, holding that “later 19th 

Century reports” regarding Makah’s travel 50-100 miles offshore did not reflect 
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customary, treaty-time activity. U.S. v. Washington, 626 F. Supp. at 1467.  

On de novo review of what was essentially a summary proceeding below, 

the Ninth Circuit held that capability alone cannot establish U&A absent evidence 

of customary treaty-time harvest. U.S. v. Washington, 730 F.2d 1314, 1318 (9th 

Cir. 1984) (“Makah”). The Court appropriately focused on Makah’s own expert’s 

conclusion that, although Makah tribal members were capable of going 100 miles 

offshore at treaty times, they did not actually do so because aquatic resources were 

abundant within 30-40 miles offshore at treaty times. Id. at 1315-16 (Makah did 

not go further offshore until post-treaty due to “altered circumstances,” “as for 

example in the seal fishery”). The Court concluded that Makah:  

probably were capable of traveling to 100 miles from shore in 1855. 
They may have canoed that far for whale and seal or simply to 
explore. They did go that distance at the turn of the century, although 
it is not clear how frequently.4 About 1900, they fished regularly at 
areas about 40 miles out, and probably did so in the 1850’s.  

These facts do not show that their usual and accustomed fishing areas 
went out 100 miles in 1855. There is no basis for an inference that 
they customarily fished as far as 100 miles from shore at treaty     
time. . . . 

Even under the less stringent standards of proof of this case, we 
cannot conclude that the Makahs usually and customarily fished 100 
miles from shore in 1855. 

Id. at 1318 (emphasis and footnote added). The Court made no species distinction, 

                                                 
4 This finding defeats Makah’s attempt to reargue its 1984 evidence by claiming it 
proved “frequent” journeys beyond 40 miles offshore by 1900. Petition, p. 5.  
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instead basing its ruling on Makah’s failure to prove customary treaty-time harvest 

of any species beyond 40 miles. Treaty interpretation was not raised or addressed 

in Makah.5 Indeed, “[g]iven the express protection of the right to whale and seal, 

we had no need in Makah to separate out fishing from whaling and sealing or to 

address the significance of different types of evidence.” Slip Op., p. 9.6  

Furthermore, “this is not the first time [the Court has] characterized Makah 

as turning on the extent of the evidence presented.” Slip Op., p. 11 (quoting U.S. v. 

Lummi Tribe, 841 F.2d 317, 320 (9th Cir. 1988)). In Lummi, this Court compared 

Tulalip’s evidence against that presented in Makah:  

Evidence of frequent fishing in the disputed areas is stronger in this 
case than in [Makah]. . . . Makah presented evidence that they 
traveled as far as 100 miles offshore at treaty times and that whaling 
or exploration might have been reasons for the journeys. . . . [W]e 
concluded that “[t]here is no basis for an inference that [Makah] 
customarily fished as far as 100 miles from shore at treaty time.” [730 
F.2d] at 1318. By contrast, evidence in this case readily supports an 
inference that the Tulalips frequently fished the disputed areas.  
 

841 F.2d at 320 (emphasis added). Lummi “reinforces that Makah did not explicitly 

or implicitly decide the question of what role whaling and sealing evidence plays 

                                                 
5 Because no treaty interpretation issue regarding species was raised or addressed 
in Makah, much less decided “by necessary implication,” it is not law of the 
circuit.  U.S. v. Lummi, 763 F.3d 1180, 1185-87 (9th Cir. 2014). 
6 In Shellfish, Makah’s brief refuted a claim that Makah involved a species-specific 
“whal[ing] and ocean fish[ing]” U&A (QER 5578-79): “there have never been 
separate [U&As] adjudicated for different species of fish. [Makah] is not such a 
case. There, the district court determined that Makah customarily fished at treaty 
times 40 miles from shore, but not 100 miles” (MER 968 (emphasis added)). 
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in a U&A determination.” Slip Op., p. 11. 

This Court did address the meaning of fish in Shellfish, rejecting any species 

limitation. 157 F.3d at 643-44; Slip Op., p. 21. In affirming the trial court, the 

panel adhered to the non-species-specific standard for adjudicating U&As.  

B. The Panel Appropriately Construed the Treaty of Olympia. 
 
Makah incorrectly claims the Stevens Treaties are construed together.7 

Treaties are construed “in accordance with the meaning they were understood to 

have by the tribal representatives at the council.” Tulee v. Washington, 315 U.S. 

681, 684 (1942).8 Construing a treaty by comparison to a different treaty “reveals a 

fundamental misunderstanding of basic principles of treaty construction.” Mille 

Lacs, 526 U.S. at 202; see also U.S. v. Smiskin, 487 F.3d 1260, 1267 (9th Cir. 

2007) (a treaty is construed “in light of the particular tribe’s understanding” and 

not based on a different treaty); U.S. v. Webb, 219 F.3d 1127, 1133 n.5 (9th Cir. 

2000); Rosebud Sioux Tribe v. Kneip, 521 F.2d 87, 89 (8th Cir. 1975) (“Obviously, 

separate treaties . . . with separate tribes must be separately construed.”).  

                                                 
7 Makah relies on district court dicta that is contrary to Mille Lacs. Petition p. 10 
(citing Shellfish, 873 F. Supp. at 1447). Despite this dicta, the court construed the 
subject treaty based on the signatories’ understanding, not on comparison with 
other treaties. Shellfish, 873 F. Supp. at 1447 (canons entitle Yakama to deference).   
8 The canon’s purpose is to mitigate for tribes’ treaty-time bargaining disadvantage. 
Jones v. Meehan, 175 U.S. 1, 11 (1899). Makah’s contraction of the canon would 
undermine this purpose by treating similarly-situated tribes, who all experienced 
this treaty-time disadvantage, differently with respect to the canon based on 
whether they modernly compete with other tribes. Slip Op., pp. 15-16. 
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While the panel acknowledged the Shellfish decision, it held that fish in the 

Treaty of Olympia is ambiguous. Slip Op., pp. 12-13.9 As the district court found 

and the panel affirmed, nothing in the Treaty of Olympia language or negotiations 

indicates the parties intended to abrogate the tribes’ reserved right “to take any 

species, without limit,” from their customary areas. QER 6, 11. Instead, substantial 

evidence at trial showed that all parties to the Treaty of Olympia understood it to 

include sea mammals.10 QER 4-13, 71-82; Slip Op., p. 16 (“we would reach the 

same conclusion without a beneficial preference, as the evidence alone supports a 

broad interpretation of the Treaty language.”).  

1. All Parties Understood the Treaty to Include All Aquatic Species. 
 

To interpret the Treaty of Olympia, the district court looked to the Chehalis 

River council.11 James Swan, a Chinook Jargon-speaking settler, attended the 

council and wrote that the tribes were told the treaty allowed them “to procure their 

food as they had always done.” QER 11. Governor Stevens assured the tribes at 

least three times that whales were included. QER 10, MER 491, 493 (“[a]s to 

                                                 
9 Ambiguities are resolved in favor of the tribal signatories. Winters v. U.S., 207 
U.S. 564, 576-77 (1908). Language in treaties “should never be construed to [the 
tribes’] prejudice.” Shellfish, 157 F.3d at 651 (quoting Worcester v. Georgia, 31 
U.S. 515, 582 (1832)); see also Fishing Vessel, 443 U.S. at 675-76.  
10 These findings are reviewed for clear error. Shellfish, 157 F.3d at 642. 
11 There are no surviving minutes from the Treaty of Olympia, but Quinault 
participated in, and two Quileutes observed, the earlier failed Chehalis River 
negotiations. That treaty’s text was later finalized as the Treaty of Olympia. QER 
7-8. The negotiators’ statements were translated from English to Chinook Jargon (a 
limited trade language) and then to the Quileute and Quinault languages. QER 6.  
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whales, they were theirs”), 494. Stevens said the tribes were “to have the salt and 

fresh waters and fish” and “have the water and get food.” MER 490-91. 

Makah’s petition misrepresents the evidence. In 1855, fish in English meant 

all aquatic animals. QER 11-12, 76. There were not different whaling, sealing, and 

finfishing societies (Petition p. 13 n.5); Quileute’s so-called “fish society” included 

sealers (MER 443). There were no words in Chinook Jargon for taxa like “finfish”; 

the term “pish,” meaning all aquatic animals, was likely used to translate the 

fishing right. QER 12. Dr. Hoard12 did not testify that Quileute and Quinault had a 

word for finfishing; they lacked words for “finfish,” “sea mammals” or other taxa. 

QER 12-13. They would have translated “pish” to “alita” and “kemken” in their 

languages, meaning “any aquatic animal.” QER 12-13, 300, 347, 638-39. The 

treaty negotiators did not tell the tribes that any species was excluded, instead 

broadly assuring “food” was included. MER 487-507; QER 11. In post-treaty 

years, Quileute and Quinault continued taking sea mammals with the 

encouragement of government agents. QER 13 (e.g., “continue your fisheries of 

salmon and seals and whales as usual”) (emphasis added); QER 372-87.  

Makah’s claim that tribes would understand their treaties to forever obligate 

them to precisely mimic the species-specific harvests they had in the year of the 

treaty is unhinged from the facts and inconsistent with the law. Species’ 

                                                 
12 Dr. Hoard was the only expert (out of nine) at trial with experience doing 
linguistic work with fluent Chinook Jargon speakers and fluent Quileute speakers. 
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availability and abundance changes from year to year; tribes thus “shifted to those 

locales which seemed most productive at any given time.” Decision I, 384 F. Supp. 

at 352. Makah’s own biologist opined that “abundance and availability is 

constantly shifting,” forcing tribes to shift from 4 to 40 miles offshore. QER 2448. 

Quileute’s 40-mile halibut fishing, depicted in a 1907 drawing, reflects that 

Quileute did not believe their finfishing was restricted under the treaty. QER 39.  

As the panel correctly affirmed, the facts show that all treaty parties 

understood sea mammal areas were included in the treaty right. Slip Op., p. 22. 

2. Even if the Treaties Were Compared, the Same Outcome Results. 
 

Makah contends its treaty (12 Stat. 939) is “context” for the separate Treaty 

of Olympia, but ignores all “context” except the words written in its treaty, which 

the tribes could not read. Even if the treaties were compared, the result is the same. 

First, most tribes at the Stevens Treaty councils were concerned about where 

they would obtain food if they ceded their land to the government. The treaty 

commission’s response was the same across treaties: they promised that the tribes 

were “not called upon to give up their old modes of living and places of seeking 

food.” QER 9 (Point-No-Point treaty council); see also Fishing Vessel, 443 U.S. at 

676 (“It is absolutely clear . . . that neither [Stevens] nor the Indians intended that 

the latter ‘should be excluded from their ancient fisheries.’”); U.S. v. Washington, 

20 F. Supp. 3d 828, 898 (W.D. Wash. 2007) (Stevens stated at the Point Elliott 
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council, “[A]s for food, you yourselves now, as in time past, can take care of 

yourselves”). At Chehalis River, the negotiators told the tribes that the treaty 

allowed them “to procure their food as they had always done.” QER 11.  

Second, the additional language in Makah’s treaty is not a separate right; it 

is reassurance of the right already included in “taking fish.” As Judge Boldt 

observed, Stevens felt he needed “to reassure the Makah that the government did 

not intend to stop them from marine hunting and fishing but in fact would help 

them to develop these pursuits.” Decision I, 384 F. Supp. at 363 (emphasis added). 

After meeting with the Makah Tribe regarding its treaty, Edward Swindell, a 

Bureau of Indian Affairs attorney tasked with evaluating the Northwest tribes’ 

treaty fishing rights, wrote that “[w]hile [whaling and sealing] no doubt would 

have been considered as having been indicated by implication [in ‘taking fish’] 

specific provision therefor was included to allay the fears of the Makah tribe.” 

QER 4448. As the district court here found, the language represented a “tailoring” 

for the Makah, and the different negotiators at the Treaty of Olympia lacked 

authority to tailor. QER 79. 

Third, the tribes at both the Makah and Chehalis River councils asked about 

whales and Stevens assured them the treaties included that right. MER 491, 493, 

494 (Chehalis River); MER 483-84 (Makah Treaty). Stevens also referred to 

whales as fish. QER 10; MER 484. Stevens expressly told the Chehalis River tribes 
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that they “were to fish etc. as usual. As to whales they were theirs.” MER 493.  

Finally, this is not the first time a court has held that express language in one 

treaty does not mean the right is excluded from other treaties. Judge Boldt held that 

express inclusion of exclusive on-reservation fishing rights in Yakama’s treaty did 

not mean these rights were excluded from other Stevens Treaties. Decision I, 384 

F. Supp. at 332, 332 n.12; see also Fishing Vessel, 443 U.S. at 698 (Powell, J., 

dissenting) (Yakama’s treaty “explicitly includes what apparently is implicit in 

each of the [other Stevens] treaties”).13 In Anderson v. Evans, this Court rejected 

Makah’s claim that its treaty was the only one including whales, noting that whales 

could be included in the other coastal tribes’ “less specific treaty language.” 371 

F.3d 475, 499 (9th Cir. 2004). Mille Lacs addressed two successive treaties with 

the Chippewa, the first expressly reserving usufructuary rights, and the second 

silent. The Court found that silence suggested the Chippewa “did not understand 

the [second] Treaty to abrogate their usufructuary rights.” 526 U.S. at 198. 

The panel appropriately followed established precedent in construing the 

Treaty of Olympia. Slip Op., pp. 11-22.  

III. CONCLUSION 
 
 Makah and the State’s petitions should be denied. 

                                                 
13 Yakama’s treaty states: “[t]he exclusive right of taking fish in all the streams, 
where running through or bordering said reservation, is further secured. . . , as also 
the right of taking fish at all usual and accustomed places.” 12 Stat. 951, Art. 3.  
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